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M'Mahan  v.  Kimball. 

DowEB  IN  Equitable  Estate. — ^The  wife  of  a  cestui  qua  trust  is  not  dowa- 
ble,  by  the  English  law,  of  an  estate  to  which  her  husband  had  only  an 
equitable  title  during  the  coverture ;  nor  is  a  widow  dowable,  by  that  law, 
of  an  estate  mortgaged  in  fee  by  her  husband  before  marriage,  and  which 
was  unredeemed  at  his  death. 

Statute  Construed. — The  Indiana  statute  has  materially  changed  the  law 
on  this  subject.  The  widow  is  here  entitled  to  dower  in  "  all  the  lands, 
tenements,  and  hereditaments,  either  legal  or  equitable,  whereof  her  hus- 
band or  any  other  person  to  his  use,  was  seised  at  any  time  during  the 
coverture ; "  and  she  has,  consequently,  a  right  of  dower  in  an  equity  of 
redemption  on  a  mortgage  in  fee  (a). 

Same. — The  clause  in  the  statute,  saying  that  the  widow's  dower  shall  not 
be  considered  as  sold  or  extinguished,  by  a  sale  of  her  husband's  property 
by  virtue  of  any  decree,  execution,  or  mortgage,  to  which  she  is  not  a  party, 
has  no  relation  to  a  decree, 4&c.,  existing  previously  to  the  marriage  (5). 

{a)  Tenancies  by  curtesy  and  in  dower  are  abolished  by  statute.  See  1  B.  S.  (O.  &  H.) 
V.  294,  g  IG.  ^ 

(6)  Widow  can  only  bar  her  dower  by  conveyance  duly  acknowledged  and  delivered. 
Rank  v.  Hanna  et  at.,  6  Ind.,  20. 
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Dower — Moetgage. — A  person  having  executed  a  mortgage  in-  fee  on  his 
estate  married,  and  afterwards  died  without  having  redeemed  the  mort- 
gage. Two  of  the  three  payments  to  secure  which  the  mortgage  was  given, 
were  due  and  unpaid  at  the  time  of  the  mortgagor's  death.  The  widow 
caused  her  dower  in  the  estate  to  be  assigned  to  her,  by  a  commissioner, 
under  the  statute.  The  mortgagee  filed  a  bill  in  chancery  against  the  heir 
and  personal  representative  of  the  mortgagor,  for  a  foreclosure  and  sale  of 
the  mortgaged  premises ;  and  a  decree  was  rendered  for  the  com- 
[*2]  plainant  by  an  agreement  of  the  parties.  This  decree  required  *that 
the  premises  should  be  exposed  to  sale  by  a  commissioner  according 
to  law,  and  that,  if  they  would  not  sell  for  a  sufficient  sum  to  pay  the  mort' 
gage-money  and  costs,  they  should  be  delivered  to  the  mortgagee  in  fuD 
satisfaction  of  the  debt.  The  commissioner,  afterwards,  not  being  able  to 
sell  the  premises  for  a  sufficient  sum  to  pay  the  mortgage-money,  conveyed 
them  to  the  mortgagee,  according  to  the  direction  of  the  decree.  Held,  that 
the  widow  of  the  mortgagor  was  not,  under  these  circumstances,  entitled  to 
dower  in  the  premises. 

Bame. — The  claim  of  a  widow  to  dower  in  an  equitable  estate,  under  the 
statute,  can  be  enforced  only  by  a  suit  in  chancery. 

Effect  of  Assignment. — The  assignment  of  dower  by  commissioners,  under 
the  statute,  limits  the  extent  of  dower,  but  does  not  confer  a  legal  right  to 
it  (c). 

APPEAL  from  the  Washington  Circuit  Court. 

M'KiNNEY,  J. — The  appellee  declared  in  disseisin,  claiming 
the  possession:  of  a  lot  of  ground  in  the  town  of  Salem,  it  being 
a  part  of  in-lot  numbered  four,  with  the  buildings  and  im- 
provements thereon,  of  which  she  was,  on  the  —  day  of , 

1829,  seised  and  possessed  in  her  own  right,  &c.,  as  of  dower 
as  the  widow  of  Nathaniel  Kimball,  deceased ;  that  the  defend- 
ant entered  thereon,  and  disseised  her,  &c.  To  this  declara- 
tion the  defendant  pleaded  not  guilty.  Verdict  of  guilty,  and 
damages  assessed  at  seventy-five  dollars.  Judgment  on  the 
vordict ;  and  the  writ  of  habere  facias  possessionem  awarded. 

A  bill  of  exceptions,  taken  by  the  defendant,  presents  all 
the  evidence  offered  to  the  jury.  This  evidence  is  voluminous. 
The  greater  part  consists  of  the  proceedings  had  .in  the  Circuit 
Court,  on  the  application  by  the  pl^ntiff  for  the  assignment 
of  her  dower  in  the  estate  of  her  deceased  husband,  Nathaniel 
Kimball,  and  of  the  proceedings  in  chancery  upon  a  bill  filed 

(c)    Matloclc  et  ux.  v.  Lee  el  al.,  9  Ind.,  298. 

(2) 
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by  Haggarty  and  Austin  to  foreclose  a  mortgage  executed  to 
thcni  by  said  Kimball  for  the  lot,  a  part  of  winch  is  claimed 
by  the  plaintiif  in  this  action.  We  will  present  a  summary  of 
this  evidence  in  as  condensed  a  form  as  practicable,  in  order 
Ihc  more  fully  to  examine  the  ground  upon  which  the  parties 
respectively  stand. 

The  plaintiff  offered  in  evidence,  1st,  a  deed  from  Edward 
Carvin  and  wife  to  Nathaniel  Kimball  for  the  lot  in  contro- 
versy ;  2d,  a  record  of  the  marriage  of  Nathaniel  Kimball  to 
the  plaintiff  on  the  13th  day  of  April,  1828;  3d,  a  record  of 
her  application  to  the  Circuit  Court  on  the  14th  day  oi  Septem- 
ber, 1829,  for  the  appointment  of  commissioners  to  assign  her 
dower  in  the  lot  claimed— the  proceedings  had  on  such  appli- 
cation, embracing  at  large  the  petition,  the  appoint- 
[=;=3]       ment  by  the  Court  of  '-^commissioners,  their  report,  and 
its  adoption  by  the  Court,  assigning  and  setting  over  to 
the  applicant  by  metes  and  bounds  the  part  of  the  lot  claimed 
in  the  declaration ;  it  further  shows  that  Haggarty  and  Austin 
moved  the  Court  to  set  aside  the  order  appointing  commis- 
sioners, and  objected  to  the  reception  of  the  report  for  reasons 
filed,  and  offered  proof  in  support  of  the  same,  which  was  re- 
jected by  the  Court,  and  an  exception  taken  to  its  opinion; 
4th,  the  plaintiff  also  proved  that  the  defendant,  at  the  time 
of  the  institution  of  this  suit,  was  in  possession  of  the  prem- 
ises in  dispute,  a  demand  and  refusal  to  deliver  possession,  that 
they  were  worth  ninety  dollars  a  year;  further,  that  Nathaniel 
Kimball  died  in  the  possession  of  the  same  by  tenant,  and  had 
had  possession  from  the  date  of  the  deed  to  him  from  Edward 
Carvin  and  wife. 

The  defendant  then  introduced  the  following  evidence:  1st,, 
a  mortgage  executed  on  the  13th  day  of  July,  1827,  by  Na- 
thaniel Kimball  to  Haggarty  and  Austin  for  the  lot,  a  part  of 
which  is  claimed  by  the  plaintiff,  for  thjB  consideration  of 
$3,000  (a  previously  existing  debt),  to  be  paid  in  three  equal 
annual  installments  from  the  6th  day  of  November,  1826, 
with  legal  interest  thereon,  payable  every  sixty  days  in  ad- 
vance; 2d,  a  record  of  a  suit  in  chancery  brought  hj  Haggarty 
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aud  Austin,  after  the  de^th  of  Nathaniel  Kimball,  against  tlie 
heir  and  personal  representatives  of  said  Kimball,  to  foreclose 
the  above  mortgage ;  the  decree  rendered  by  agreement  between 
the  complainants  and  the  guardian  of  the  heir  and  the  personal 
representatives  of  the  deceased,  which,  among  other  things, 
required  the  mortgaged  premises  to  be  exposed  to  sale  accord- 
ing to  law  by  the  sheriff  of  Washington  County,  who  was  ap- 
pointed a  commissioner;  that  all  costs  were  first  to  be  paid, 
and  then  the  debts  due  to  the  mortgagees ;  that  if  the  premises 
did  not  sell  for  a  sufficient  sum  to  pay  the  debt,  costs,  &c.,  they 
were  to  be  delivered  to  the  complainants  in  full  satisfaction  of 
all  debts  against  the  estate  of  the  decedent.  The  record  fur- 
ther shows  that  the  premises  did  not  sell  for  the  debt,  &c. ; 
that  agreeably  to  the  decree  they  were  delivered  to  the  mort- 
gagees and  accepted  by  them,  and  that  they  received  a  deed  for 
the  same  from  the  commissioner.  It  further  appears  that 
during  the  pendency  of  the  suit,  Elmira  S.  Kimball,  the  widow 
of  Nathaniel  Kimball,  appeared  in  court,  made  oath  that  she 
was  the  widow  of  the  deceased,  and  that  she  believed 
[*4]  herself  entitled  to  dower  *in  the  lot,  and  moved  the 
Court  to  dismiss  the  suit  for  want  of  parties;  and  that 
this  motion  was  overruled;  3d,  a  deed  from  Haggarty  and 
Austin  to  John  IPMahan,  defendant,  for  the  lot  in  controversy. 

From  the  evidence, -it  appears  that  Nathaniel  Kimball  died 
on  the  12th  day  of  January,  1829;  that  prior  to  his  marriage 
to  the  appellee,  a  forfeiture  of  the  condition  of  the  mortgage 
occurred  by  the  non-payment  of  $1,000,  one  of  the  install- 
ments stipulated  to  be  paid ;  that  prior  to  his  death  a  second 
installment  became  due ;  that  neither  of  these  installments  was 
paid  at  the  time  of  his  death.  The  defendant  then  moved  the 
Court  to  instruct  the  jury  as  follows : 

1st.  That  the  plaintiff,  in  order  to  maintam  this  acion,  must 
show  herself  entitled  to  a  legal  estate  in  the  premises  in  dis- 
pute ;  and  that  if  she  has  no  more  than  an  equitable  estate,  she 
can  not  maintain  this  action. 

2d.  That  if  the  jury  believe,  from  the  evidence,  that  Na- 
thaniel Kimball  was  formerly  the  owner  of  the  lot  in  dispute, 
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and  being  such  owner  mortgaged  the  same,  and  afterwards 
married  said  plaintiff  and  died,  the  mortgage  still  unsatisfied, 
in  that  case  the  said  plaintiff,  as  the  widow  of  Nathaniel  Kim- 
ball, is  entitled  to  dowei  only  in  the  equity  of  redemption  of 
said  lot,  and  can  not  recover  possession  of  said  lot  against  a 
holder  of  the  same  under  said  mortgage,  unless  said  lot  shall 
have  been  previously  redeemed:  which  the  Court  refused  to 
give;  but  instructed  the  jury,  that  the  legal  title  to  all  real 
estate  remains  in  the  mortgagor  until  entry  by  the  mortgagee, 
and  that  the  right  of  the  widow  of  the  mortgagor  to  dower 
can  not  be  defeated  by  a  sale  of  the  mortgaged  premises  of  her 
deceased  husband,  whether  the  mortgage  be  made  prior  or  sub- 
sequent to  the  marriage. 

3d.  That  if  the  jury  find  a  forfeiture  of  any  of  the  condi- 
tions of  the  mortgage,  prior  to  the  marriage  of  the  plaintiff  to 
said  Nathaniel  Kimball,  all  the  right  which  said  Kimball  or  his 
heirs  had  to  said  lot  was  an  equity  of  redemption;  and  that, 
consequently,  the  plaintiff  could  have  no  greater  right;  and 
that  an  equity  of  redemption  was  not  such  a  title  as  would 
enable  the  plaintiff  to  recover  in  this  action. 

4th.  That  if  they  should  find  that  previous  to  the  marriage 
of  the  plaintiff  to  Nathaniel  Kimball,  he,  Nathaniel  Kimball, 
had  by  mortgage  duly  executed  amd  recorded,  conveyed 
[''^5]  the  said  ^premises  to  said  Haggarty  and  Austin,  and 
that  a  forfeiture  of  the  mortgage  or  any  part  thereof 
had  taken  place,  the  legal  estate  in  said  mortgage  had  thereby 
been  divested  out  of  the  said  Kimball  and  vested  in  the  mort- 
gagees, the  said  Haggarty  and  Austin,  and  their  assignee,  the 
said  John  IPIIahan. 

5th.  That  to  entitle  the  plaintiff  to  recover  in  this  case,  they 
must  find  that  she  is  vested  with  the  legal  estate  in  the  prem- 
ises, or  that  her  husband  was  entitled  at  some  time  during  the 
coverture,  or  that  he  was  vested  with  an  equitable  title  thereto, 
not  subject  to  any  defeasance. 

6th.  That  if  the  jury  find  that  the  estate  of  the  husband 
was  subject  to  a  defeasance  by  mortgage  pr  othervise,  which 
occurred  previous  to  the  marriage,  the  wife  takes  the  said 
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estate  subject  to  such  lien,   defeasance,   or  mortgage,  which 
would  bar  the  estate  of  the  husband. 

7th.  That  if  they  find  that  the  said  Haggarty  and  Av,stin, 
or  Nathaniel  Kimball,  the  infant  son  and  heir  of  the  said  Na- 
thaniel Kimball,  deceased,  were  not  duly  notified  of  said  pro- 
ceeding assigning  dower,  and  not  made  parties  to  the  record, 
they  or  either  of  them  are  not  concluded  thereby,  and  they  are 
at  full  liberty  to  contest  the  same  in  this  suit. 

8th.  That  if  they  find  that  the  estate  of  the  husband  was 
subjecf  to  a  defeasance  or  lien,  accruing  previous  to  the  time 
of  the  marriage,  whereby  the  same  would  be  liable  to  be  de- 
feated or  barred,  the  wife  marrying  under  such  circumstances 
takes  the  estate  subject  to  such  defeasance  or  lien,  and  is  sub- 
ject to  be  barred  thereby  in  like  manner. 

9th.  That  to  entitle  the  plaintifi^  to  recover  in  this  case,  they 
must  find  that  her  husband  at  some  time  during  the  coverture, 
was  vested  with  a  legal  estate  in  the  premises,  or  an  equitable 
interest  therein  not  subject  to  a  defeasance. 

10th.  That  after  the  happening  of  the  forfeiture  upon  the 
said  mortgage  in  November,  1827,  the  interest  of  the  said  Kim- 
ball, the  mortgagor,  was  completely  thereby  divested,  and  he 
could  not  become  re-invested  therewith,  until  he  should  have 
paid  the  amount  of  the  said  forfeited  money,  and  saved  the 
equity  of  redemption  in  said  lot;  and  that  the  said  plaintiff 
can  not  entitle  herself  to  any  part  or  interest  therein,  until  she 
shall  have  contributed  her  proportion  of  one-third  of  such  for- 
feited sum. 
[*6]  *llth.  That  if  the  jury  find  that  the  plaintiff  has 

any  interest  at  all  in  the  premises  in  dispute,  it  can  not 
be  the  subject  of  a  suit  at  law,  but  only  of  a  proceeding  in 
equity. 

12th.  That  the  proceeding  assigning  dower  is  a  summaiy 
proceeding  authorized  by  statute,  and  confers  no  legal  right  to 
the  complainant. 

13th.  That  if  they  find  the  husband  was  not  possessed  of 
such  an  interest  in  the  premises  as  would  have  been  sufficient 
to  have  maintained  an  action  of  ejectment  or  disseisin,  the  wife, 
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deriving  her  claim  of  dower  through  her  husband,  can  not 
sustain  this  action. 

The  Coui't  gave  the  1st,  9  th  and  13th  instructions,  and  the 
charge  following  the  2d;  and  refused  the  2d,  3d,  4th,  5th,  6th, 
7th,  8th,  10th,  11th  and  12th.  To  which  decision  the  defend- 
ant excepted. 

The  action  of  disseisin  is  given  by  the  act  of  1824,  and  ap- 
pears to  have  been  intended  as  a  substitute  for  the  action  of 
ejectment.  It  is  more  summary  and  without  the  fiction  of  the 
action  of  ejectment,  but  rests  the  plaintiff's  recovery,  as  in  that 
action,  upon  a  legal  title.  Many  interesting  and  important 
questions  arising  from  the  testimony  offered,  the  instructions 
asked  and  refused  to  be  given,  and  the  construction  of  the 
statute  relative  to  dower,  are  before  us.  Some  of  these  ques- 
tions assume  additional  interest,  not  only  from  the  fact  of  their 
beinsr  for  the  first  time  before  this  Court,  and  of  a  conflict  in 
their  settlement  between  the  courts  of  some  of  our  sister 
States,  and  of  those  of  England,  but  from  their  possessing  an 
intrinsic  weight  which  must  be  sensibly  felt  in  its  action  upon 
a  large  body  of  property.  The  claim  of  the  appellee  is  of 
dower,  and  it  is  contended  in  support  of  the  claim,  that  the 
provisions  of  the  statute  of  1824,  relative  to  dower,  give  it  in 
estates  in  which  it  was  denied  by  the  common  law.  If  this 
construction  be  correct,  it  is  obvious  that  an  important  change 
has  been  made  in  a  branch  of  the  law  which  has  received  the 
utmost  consideration,  and  which,  in  its  general  bearing  in  civil- 
ized life,  is  felt  in  its  most  varied  interests.  It  is  therefore  our 
duty  to  examine  if  this  construction  be  correct,  and  to  what 
extent  the  legislature  intended  its  enactment  should  reach.  In 
doing  this,  it  would  seem  proper,  before  we  examine  the  statute, 
to  advert  to  the  common  law,  the  broad  foundation  of  our 
statutory  provisions.  Dower,  at  common  law,  is  thus 
[*7]  defined: — "When  a  -^^man  is  seised  of  an  estate  of  in- 
heritance and  dies  in  the  lifetime  of  his  wife,  she  is 
entitled  to  be  endowed,  for  her  natural  life,  of  the  third  part 
'  of  all  the  lands  whereof  her  husband  was  seised,  either  in  deed 
or  in  law,  at  any  time  during  the  coverture,  and  of  which  any 
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issue  which  she  might  have  had  might  by  possibility  have  been 
heir."  4  Kent's  Comm.,  35;  2  Bl.  Comm.,  129.  The  various 
branches  of  this  definition  are  explained  by  these  authors  in 
their  accustomed  lucid  manner,  and  are  the  subjects  of  adjudi- 
cations, all  tending  to  unfold  and  impress  upon  it  that  which 
is  so  necessary  in  the  administration  of  law,  certainty  and  con- 
formity to  policy  and  reason.  Our  attention  will  be  directed 
to  such  parts  only  of  the  definition  as  appear  strictly  applica- 
ble to  the  case  before  us. 

The  right  to  dower  is  viewed  with  peculiar  favor  by  courts, 
both  of  law  and  equity,  and  is  regarded  not  only  as  a  legal 
and  equitable  right,  but  as  a  moral  right.  But  although  it  is 
thus  recommended  to  the  protection  and  favor  of  courts,  it 
would  seem  inconsistent  with  the  principles  of  laAV  that  this 
protection  and  favor  should  be  shown  to  the  disregard  and 
prejudice  of  the  rights  of  others.  The  regard  thus  shown  is 
not  exclusive.  It  is  qualified  by  the  conflicting  interests  of 
others  to  which  it  is  properly  subject.  Infants  are  also  the 
peculiar  care  of  courts.  But  in  extending  that  care,  as  in  the' 
protection  of  dower,  it  is  manifest  that  no  court,  under  the 
responsibility  of  its  guardianship,  can  wrongfully  strip  one 
class  of  litigants  to  provide  for  the  wants  and  necessities  of 
another.  There  are  particular  estates  upon  which  the  right  of 
dower  attaches.  When  that  right  has  once  attached  to  a  legiti- 
mate subject,  it  can  be  divested  neither  by  the  act  of  the  hus- 
band nor  by  the  act  of  a  third  person.  It  can  only  be  waived 
or  transferred  by  the  party  in  whom  it  exists.  The  right  ta 
dower  is  derivative.  It  is  based  on  the  marriage,  and,  as  its 
incident,  attaches  itself  to  the  estate  of  the  husband.  It  can 
not  strike  from  an  estate  pre-existing  rights  and  liens,  or  hold 
subject  to  its  enjoyment  the  vested  rights  of  others;  nor  can  it 
enlarge  the  estate  to  which  the  husband  himself  was  entitled. 
It  is  palpable,  in  the  abstract,  as  well  as  in  the  operation  of  a 
particular  rule,  that  a  right  derived  can  not  transcend  the 
limits  of  its  source,  or  encircle  itself  with  powers  and  attri- 
butes that  did  not  pertain  to  its  source. 

With  these  general  positions,  deducible  from  the  books,  we 
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will  return  to  the  examination  of  the  common  law, 
[*8]       and  -^present  some  of  the  doctrine  on   this   subject. 

The  wife  was  entitled  to  dower  when  her  husband  died 
seised,  either  in  deed  or  in  law,  of  an  estate  of  inheritance,  &c. 
She  was  therefore  entitled  to  dower  of  lands  of  which  the  hus- 
band died  seised  in  fee  simple  or  fee  tail.  The  husband  must 
further  be  seised  of  a  freehold  in  possession,  and  of  an  estate 
of  immediate  inheritance  in  remainder  or  reversion;  and  the 
freehold  and  inheritance  must  be  consolidated  and  be  in  the 
husband  simul  et  semel  during  the  marriage,  to  render  the  wife 
dowable.  4  Kent's  Comm.,  39.  The  seisin  required  must  be 
accompanied  by  a  beneficial  interest.  The  seisin  for  an  instant 
is  not  sufficient.  In  the  commentaries  of  Kent  and  BlacJcstone 
are  cases  in  illustration  of  the  rule,  as,  "when  the  same  act 
that  gives  the  estate  to  the  husband  conveys  it  out  of  him,  as 
in  the  case  of  a  conusee  of  a  fine;"  "when  the  husband  takes 
a  conveyance  in  fee,  and  at  the  same  time  mortgages  the  land 
back  to  the  grantor,  or  to  a  third  person,  to  secure  the  pur- 
chase-money in  whole  or  in  part."  In  these  cases  the  wife  is 
not  entitled  to  dower.  4  Kent's  Comm.,  38 ;  2  Bl.  Comm.,  131, 
Nor  does  dower  attach  to  the  wife  of  a  vendee,  the  purchase- 
money  not  being  paid,  nor  the  vendor's  lien  discharged.  Sugd. 
on  Vend.,  352;  6  Yes.,  Jr.,  95;  1  Johns.  Ch.  R.,  308.  Nor 
would  it  attach  on  a  conveyance,  common  with  us  and  substi- 
tuted for  the  conveyance  by  fine,  which  occurs  when  a  man 
and  his  wife  make  a  conveyance  to  a  third  person  of  land 
belonging  to  the  wife,  with  the  view  by  an  immediate  re-cou- 
veyance  to  the  husband  to  vest  in  him  the  fee-simple. 
'  The  wife  of  a  trustee  is  not  entitled  to  dower  in  the  trust 
estate,  any  further  than  the  husband  had  a  beneficial  interest 
therein;  nor  is  the  wife  of  a  cestui  que  trust  dowable  in  an 
estate  to  which  her  husband  had  only  an  equitable  and  not  a 
legal  title  during  the  coverture.  Nor  is  a  widow  dowable  of 
an  equity  of  redemption.  4  Kent's  Comm.,  43;  2  Pow.  on 
Mort.,  6.88.  The  same  rule,  says  Chancellor  Kent,  prevails  as 
to  an  equity  of  redemption  in  an  estate  mortgaged  in  fee  by 
the  husband  before  his  marriage,  and  not  redeemed  at  his 
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death.  lu  tlie  case  of  Banks  v.  Sutton,  2  P.  Wms.,  719,  Sir 
Joseph  Jekyll,  the  master  of  the  rolls,  in  an  elaborate  opinion, 
laid  down  a  different  rule  in  relation  to  the  right  of  dower  in 
an  equity  of  redemption,  but  succeeding  chancellors.  Lords 
Thurlow  and  Redesdale,  and  their  successors,  iiave 
[-•'9]  shown  the  fallacy  of  the  ^arguments  upon  which  that 
decision  was  bottomed,  and  for  more  than  a  century  it 
has  not  been  regarded  as  the  law  of  England.  In  Curtis  v. 
Curtis,  2  Ves.,  Jr.,  124;  Williams  v.  Lambe,  3  Bro.  C.  C,  263, 
and  in  D'Arcy  v.  Blake,  2  Sch.  &  Lef.,  388,  the  doctrine  is 
successively  holden,  that  the  widow  can  not  have  her  dower 
out  of  any  estate  in  which  her  husband  had  not  the  legal  fee; 
that  it  is  a  mere  legal  demand ;  and  that  equity  ought  not  to 
create  the  right  where  it  does  not  subsist  at  law.  And  Lord 
Thurlow  remarked,  in  the  second  case  cited,  "that  if  it  turned 
out  that  the  mortgage  being  in  fee  was  made  before  marriage, 
there  would  be  an  end  of  the  widow's  claim  of  dower."  These 
decisions  sustain  the  doctrine  in  the  commentaries  cited,  and 
are  accordant  with  the  text  in  2  Pow.  on  Mort.,  700. 

If,  then,  agreeably  to  the  common  law,  a  widow  be  not  dow- 
able  of  an  equity  of  redemption,  or  of  an  estate  mortgaged  in 
fee  by  the  husband  before  marriage,  and  not  redeemed  at  his 
death — that  the  right  of  dower  does  not  enlarge  or  change  the 
quality  of  the  estate  of  which  it  is  claimed,  nor  interfere  with 
the  vested  rights  of  others — it  is  obvious  that,  to  enable  the 
plaintiff  to  recover  in  this  action,  the  statute  must  have 
changed  not  only  the  common  law  in  giving  to  a  widow  dower 
in  an  equity  of  redemption,  but  have  also  converted  an  equita- 
ble into  a  legal  estate. 

Recurring  to  the  testimony,  it  appears  that  Nathaniel  Kim- 
hall,  nearly  a  year  before  his  marriage  to  the  appellee,  being 
seised  in  fee  simple  of  a  lot  of  ground,  executed  a  mortgage  for 
the  same  to  Haggarty  and  Austin;  and  that  prior  to  his  mar- 
riage a  forfeiture  of  the  condition  of  the  mortgage  took  place, 
by  the  non-payment  of  $1,000,  one  of  the  installments  stipu- 
lated to  be  paid;  that  prior  to  the  death  of  Kimball  a  second 
installment  became  due;  and  that  neither  of  the  installments 
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was  paid  at  tlie  time  of  liis  death ;  that  the  mortgagees,  after 
his  death,  filed  a  bill  of  foreclosure,  and  that  by  an  agreement 
between  them  and  the  guardian  of  the  heir  and  the  personal 
representatives  of  said  Klmhall,  a  decree  of  foreclosure  was 
rendered  and  the  land  offered  for  sale ;  that  not  selling  for  the 
mortgage-money,  interest  and  costs,  it  was  conveyed  to  tlie 
mortgagees  by  a  commissioner  appointed  by  the  Court,  and 
subsequently  convey-ed  to  the  appellant,  who  was  immediately 

put  into  possession  of  the  same. 
[*10]         *By  the  English  law,  in  a  case  such  as  the  present, 

the  widow  would  not  be  entitled  to  dower.  If  she 
enjoys  that  right  here,  it  must  be  by  virtue  of  the  statute.  It 
reads  as  follows :  "  The  widow  of  any  person  dying  intestate 
or  otherwise,  shall  be  endowed  of  one  full  and  equal  third 
part  of  all  the  lands,  tenements  and  hereditaments,  either 
legal  or  equitable,  whereof  her  husband  or  any  other  person  to 
his  use  was  seised  at  any  time  during  the  coverture;  and  the 
dower  of  such  widow  shall  not  be  considered  as  sold  or  extin- 
guished by  a  sale  of  her  husband's  property,  by  virtue  of  any 
decree,  execution,  or  mortgage." 

The  statute  certainly  changes  the  common  law,  but  not  to 
the  extent  we  think  contended  for  by  the  counsel  for  the  ap- 
pellee. A  widow,  by  the  statute,  is  entitled  to  dower  of  the 
land,  &c.,  either  legal  or  equitable,  whereof  her  husband  or 
any  other  person  to  his  use  was  seised  at  any  time  during  the 
coverture.  She  is  thus  entitled  to  dower  of  an  equitable  and 
trust  estate,  the  beneficial  interest  in  which  belonged  to  her 
husband.  No  other  change,  conflicting  with  the  rules  of  the 
common  law  to  which  we  have  adverted,  appears  to  have  been 
made.  The  right  is  given,  but  it  was  intended  to  have  been 
given,  and  must  be  so  regarded,  as  subject  to  all  incumbrances 
and  liens  previously  existing.  This  appears  to  be  the  only 
reasonable  construction  of  which  the  statute  "is  susceptible. 
The  latter  clause,  "  and  the  dower  of  such  widow  shall  not  be 
considered  as  sold  or  extinguished  by  a  sale  of  her  husband's 
property,  by  virtue  of  any  clecree,  execution,  or  mortgage," 
relates  to  the  protection  of  her  right  when  it  has  attached  as*a 
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present  and  existing  right.  It  can  not  add  to  tlie  right  by 
relation  back  to  a  period,  when  the  estate  in  which  it  was 
claimed  was  without  encumbrance.  In  this  there  is  no  depar- 
ture from  the  common  law ;  and  were  we  to  say  that  the  legis- 
lature intended  otherwise,  we  should  ascribe  to  it  the  exercise 
of  a  power  denied  by  the  constitution.  As  was  well  remarked 
by  the  counsel  for  the  appellant,  the  act  has  not  provided  that 
the  widow  of  A.  shall  be  endowed  of  the  property  of  B. 

The  appellee  was,  by  virtue  of  this  act,  dowable  of  an  equi- 
table and  trust  estate,  of  which  her  husband  or  any  other  per- 
son to  his  use,  was  seised  at  any  time  during  the  coverture. 
In  prosecuting  the  inquiry  it  may  here  be  asked,  what  estate 
in  the  lot  had  Nathaniel  Kimball  during  the  coverture? 
[*11]  for,  ^reiterating  a  former  position,  it  is  demonstrable 
that  the  interest  of  his  widow  is  limited  to  that  which 
he  himself  enjoyed.  By  his  deed  of  mortgage,  he  had  con- 
veyed all  his  right  and  title  to  Haggarty  and  Austin,  subject 
to  the  condition  in  the  mortgage.  He  thus  divested  himself 
of  the  legal  title,  and  was  left  with  no  other  interest  than  an 
equity  of  redemption.  Of  this  he  was  possessed  at  the  time 
of  his  marriage  to  the  appellee,  and  during  the  period  of 
coverture.  The  appellee  then  can  only  be  entitled  to  dower  in 
an  equity  of  redemption.  The  construction  we  have  given  the 
statute,  is  accordant  to  that  given  to  a  similar  statute  in  Vir- 
ginia. Claiborne  v.  Henderson,  3  Hen.  &  Munf.,  322 ;  2  Tuck. 
Black.,  128,  131,  and  notes. — Heth  v.  Cocke,  1  Rand.  Rep., 
344.  In  the  latter  case  it  was  decided,  that  a  widow  is 
not  entitled  to  dower  of  real  estate  mortgaged  by  the  husband 
before  marriage ;  but  that  she  was  entitled  to  be  endowed  of 
the  equity  of  redemption. 

In  the  several  States  of  the  Union,  as  remarked,  there  is  a 
conflict  in  their  adjudications  upon  this  subject.  But  it  must 
be  observed,  that  in  those  States  in  which  dower  is  allowed  to 
the  widow  in  an  equity  of  redemption,  it  is  subject  to  the  quali- 
fications to  which  we  have  adverted,  and  which  we  regard  as 
applicable  to  the  case  before  us. ,  Thus  in  New  Yorh,  in  Coates 
^.  Cheever,  1  Cow.  R.,  460,  it  is  said,  "  that  though  a  widow  is 
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ill  general  entitled  to  dower  in  tliat  State  in  an  equity  of  re- 
demption, yet  when  the  tenant  enters  upon  the  land  by  virtue 
of  a  foreclosure,  or  after  a  forfeiture  for  the  non-payment  of 
the  money,  then  the  estate  is  deemed  never  to  have  vested  in 
the  husband,  and  the  widow  is  not  entitled  to  dower.  In 
South  Carolina  and  Massachusetts,  a  widow  is  not  entitled  to 
dower  of  lands  mortgaged  before  the  marriage,  until  she  has 
redeemed  the  mortgage.  Crafts  v.  Crafts,  2  M'Cord's  Rep., 
54;  Bolton  v.  Ballard,  13  Mass.  R,.,  227;.  nor  unless  redeemed 
by  the  husband  in  his  lifetime,  or  by  his  representatives  and 
herself  after  his  death.  Hildreth  v.  Jones,  13  Mass.  Rep.,  525 ; 
Gibson  V.  Crehore,  5  Pick.  Rep.,  146.  In  Pennsylvania,  the 
widow  is  dowable  of  land  mortgaged  before  marriage,  but  the 
right  is  subject  to  the  mortgage.  2  Serg.  &  R.,  554.  In  New 
Jersey,  dower  can  not  be  claimed  of  land  mortgaged  before 
marriage.  1  South.  R.,  260.  The  right  of  redemption  exists 
not  only  in  the  mortgagor,  but  in  his  heirs  and  personal  repre- 
sentatives, and  every  other  person  who  has  an  interest 
[*12]  in  or  an  equitable  *lien  upon  the  lands,  &c.  But  the 
redemption  must  be  of  the  entire  mortgage  and  not  by 
parcels.  He  who  redeems  must  pay  the  whole  debt,  and  he 
will  then  stand  in  the  place  of  the  party  whose  interest  in  the 
estate  he  discharges.     4  Kent's  Comm.,  163. 

Regarding  then  the  statute  as  extending  the  right  of  dower 
to  an  equitable  or  trust  estate,  we  think  the  appellee  was  enti- 
tled to  dower  in  the  equity  of  redemption,  at  the  time  of  the 
death  of  Nathaniel  Kimball;  that  this  right  was  subject  to  the 
pre-existing  rights  of  Haggai'ty  and  Austin,  the  mortgagees; 
that  the  mortgage  not  being  discharged  by  Nathaniel  Kimball 
in  his  lifetime,  nor  by  his  heirs  or  representatives  since  his 
death,  and  the  assignee  of  the  mortgagees  being  in  possession 
of  the  lot,  by  virtue  of  a  deed  in  fee  simple  executed  to  him 
by  the  mortgagees,  to  whom  the  commissioner  of  the  Circuit 
Court  of  Washington  County,  appointed  to  sell  and  convey  on 
a  foreclosure  of  the  mortgage,  had  executed  a  deed — the  appel- 
lee's right  of  dower  in  the  equity  of  redemption  by  such  fore- 
closure, has  been  barred. 
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It  would  appear  to  have  been  contended,  that  error  had  in- 
1(!rvcned  in  the  several  proceedings  of  record,  forming  a  part 
of  the  evidence  submitted  to  the  jury  in  this  case.  Whether 
the  mortgagees  should  have  been  parties  to  the  amplication  by 
the  widow  to  the  Circuit  Court,  for  the  appointment  of  a  com- 
missioner to  assign  or  set  over  to  her  dower ;  or  whether  the 
Circuit  Court,  on  the  motion  by  Haggarty  and  Austin  to  set 
aside  the  report  of  said  commissioner  for  the  reasons  they  as- 
signed, committed  error,  are  questions  which  it  is  not  thought 
are  properly  before  us  for  decision.  Nor  can  we  thus,  collater- 
ally, decide  upon  questions  presented  in  relation  to  the  bill  filer" 
by  Haggarty  and  Austin  to  foreclose  the  mortgage.  Another 
question  arises,  is  the  title  of  the  appellee  legal  or  equitable? 
If  equitable,  should  she  not  have  resorted  to  a  court  of  equity  ? 
The  reasoning  by  which  we  have  been  brought  to  the  conclu- 
sion, that  by  the  statute  the  appellee  is  entitled  to  dower  in  the 
equity  of  redemption,  appears  to  establish  the  right  to  be 
equitable,  and  as  such  appropriate  to  a  court  of  equity.  The 
cases  of  D'Arey  v.  Blake,  2  Sch.  &  Lef.,  388,  and  Taylor  v. 
31'  Cracken,  in  this  Court,  are  decisive  of  this  question.  It 
would  also  seem  to  have  been  contended  that  the  assignment 
of  dower  changed  in  some  degree  the  character  of  the 
[*13]  appellee's  claim;  *The  title,  however,  is  not  changed 
by  the  assignment  of  dower.  The  assignment  limits 
the  extent  of  dower,  but  does  not  confer  a  legal  right.  Coates 
V.  Cheevers,  1  Cow.  E..,  478. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

/.  H.  Farnham,  for  the  appellant. 

J.  H.  Thompson  and  I.  Nay  lor,  for  the  appellee. 
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r-^14]  *  Gwinn  v.  Hubbard. 

Escape. — An  action  of  debt  lies  in  this  State  against  a  sheriff  for  an  escape 
on  execution ;  the  English  statutes  authorizing  such  an  action  being  in  force 
here  (a). 

Same. — The  sheriff  is  liable  for  the  escape  of  a  party  taken  on  execution  in 
a  civil  action,  and  legally  in  hi.s  fcustody,  though  there  be  no  gaol  in  tlie 
county. 

Capias. — A  capias  ad  satisfaciendum  can  not  be  issued  by  the  clerk  of  a  Cir- 
cuit Court,  nor  by  a  justice  of  the  peace,  unless  a  fieri  facias  be  first  issued 
and  returned  nulla  bona,  or  an  affidavit  be  made  by  the  plaintiff  that  the 
debtor  is  about  to  leave  the  State,  &c. 

Same. — A  justice  of  the  peace,  having  rendered  judgment  for  a  certain  sum 
against  a  defendant,  issued  an  execution  thereon,  commanding  the  consta- 
ble to  levy  the  amount  of  the  defendant's  goods,  and,  for  want  of  goods,  to 
take  his  body,  &c.  Held,  that  this  writ  gave  no  authority  to  the  constable 
to  arrest  the  defendant,  nor  to  the  sheriff  to  receive  or  detain  him  in  cus- 
tody. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Stevens,  J. — On  the  19th  of  April,  1830,  the  plaintiff  re- 
covered five  several  judgments  against  Samuel  Downing,  before 
a  justice  of  the  peace  of  the  county  of  Bartholomew.  On  the 
21st  of  August,  1830,  a  writ  of  execution  issued  on  each  judg- 
ment directed  to  a  constable  of  the  township,  commanding 
him  to  levy  the  several  judgments,  set  forth  in  the  several 
writs,  of  the  goods  and  chattels  of  Downing,  but  for  want  of 
property  whereon  to  levy,  then  to  take  his  body  to  the  gaol  of 
the  county,  and  him  deliver  into  the  custody  of  the  sheriif, 
there  to  be  detained  until  payment  should  be  made  or  he  other- 
wise legally  discharged.  Which  several  writs  came  into  the 
hands  of  the  constable  on  the  day  of  their  date,  and  he,  find- 
ing no  goods  or  chattels,  afterwards,  on  the  23d  day  of  August,  , 
1830,  arrested  Downing  by  his  body  on  those  writs,  and  de- 
livered him,  together  with  the  writs,  to  John  C.  Hubbard,  the 
defendant,  he  being  then  and  there  the  sheriif  of  the 
[*15]  county;  who  immediately  afterwards,  *knowingly  and 
wilfully,  permitted  the  prisoner  to  escape  and  go  ai 


(a)    Seo  Baa  v.  Johnson,  post,  363  ;  TTie  State  ex.  reh,  Ac,  v.  Johnson  et  al.,  1  lud.,  158 
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large.  The  plaintiff  brought  an  action  of  debt  against  the 
sheriff  for  the  escape.  To  which  action  the  sheriff  pleads  iii 
justification,  that,  at  the  time  Downing  was  delivered  to  him 
on  those  writs,  there  was  no  gaol  in  the  county,  and  that  the 
plaintiff  well  knew  it.  That  the  boards  doing  county  busi- 
ness had  neglected  and  refused  to  cause  a  gaol  to  be  erected, 
although  they  had  been  several  times,  by  the  Circuit  Court 
and  grand  juries  of  the  county,  requested  so  to  do.  And  that 
because  there  was  no  gaol  erected  in  the  county,  he  did  know- 
ingly and  wilfully  permit  the  escape,  as  he  lawfully  might  do. 
To  this  defence  the  plaintiff  demurs,  and  the  demurrer  is  over- 
ruled, and  judgment  rendered  for  the  defendant. 

Three  points  have  been  raised  for  the  consideration  of  the 
Court. 

The  first  is,  whether  the  action  of  debt  will  lie  in  this  State 
against  a  sheriff  for  an  escape  on  the  writ  of  capias  ad  satisfa- 
ciendum f  By  the  common  law  debt  only  lies  upon  ccmtracts. 
Escapes  are  considered  torts,  and  are  so  treated  by  courts  of 
justice.  Hence,  at  common  law,  the  remedy  is  an  action  on 
the  case.  The  statutes  of  West,  2,  ch.  11  (13  Ed.  1),  and  1 
Rich.,  2,  ch.  12,  give  the  action  of  debt  for  escapes  on  the  writ 
of  ca.  sa.,  and  if  these  statutes  are  in  force  here  the  action  of 
debt  lies.  This  State  has  adopted  not  only  the  common  law  of 
England,  but  also  all  the  statutes  in  aid  thereof,  made  prior  to 
the  4th  year  of  the  reign  of  Jae.  1  (except  the  2  sec.  of  the  6 
ch.  43  Eliz.,  the  8  ch.  of  the  13  Eliz.,  and  9  ch.  37  Hen.  3), 
of  a  general  nature  and  not  local  to  that  kingdom.  Those 
statutes  are  affirmative;  they  take  away  no  common  law  rem- 
edy, but  add  one,  leaving  the  party  at  liberty  to  make  his  own 
election  as  to  what  remedy  he  will  adopt,  and  are  clearly  in 
aid  of  the  common  law  and  in  full  force  here.  Steere  v.  Field, 
2  Mason,  486;  Bonafous  v.  Walker,  2  T.  R.,  129;  AUept  v. 
Eyles,  2  Hen.  Bl.,  108. 

The  second  point  is,  whether  the  sheriff  is  liable  for  escapes, 
until  the  county  authorities  have  erected  a  gaol  for  the  recep- 
tion of  prisoners?  By  the  common  law,  each  county  has  two 
prisons — one  for  the  reception  of  criminals,  furnished  by  the 
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public  and  called  public  gaols,  the  other  for  the  reception  of 
debtors,  furnished  by  the  sheriif  himself.  The  sheriff  may- 
appropriate  his  own  house  for  that  use,  or  he  may  fur- 
[*16]  nish  any  *other  house  he  pleases  in  the  bouuds  of  his 
county;  and  the  government  is  bound  to  indemnify 
him.  He  is  bound  at  his  peril  to  safely  keep  all  such  prisoners 
in  safe  custody,  until  the  debt  is  paid  or  the  prisoner  otherwise 
legally  discharged;  and  to  enable  him  to  do  so,  the  whole 
means  and  power  of  the  county  are  ai  his  disposal.  Nothing 
except  public  enemies,  or  the  act  of  God,  can  release  him  from 
that  obligation.  Smith  v.  Hillier,  Cro.  Eliz.,  167;  6  Bac,  tit. 
sheriff,  letter  H.,  5 ;  Day  &  Whittlesey  v.  Brett,  6  Johns.  Rep., 
22;  Bartlett  v.  Willis,  3  Mass.  R.,  86.  The  defendant  rests 
his  defence,  in  this  particular,  on  the  statutes  which  require 
the  boards  doing  county  business  in  the  several  counties  to 
cause  a  court  house,  gaol,  and  other  public  buildings,  to  be 
erected  in  their  respective  counties  as  soon  as  convenient.  He 
insists  that  these  statutes  have  taken  the  power  and  responsi- 
bility out  of  the  sheriff's  hands,  and  given  them  to  these 
boards;  and  that  the  sheriff  is  no  longer  liable.  In  South 
Carolina,  in  the  case  of  Smith  v.  Hart,  2  Bay's  R.,  395,  and  in 
Massachusetts,  in  the  case  of  Burrell  v.  Lithgow,  2  Mass.,  526, 
where  there  are  statutes  similar  in  substance  to  ours,  it  was 
held  that  although  the  public  authorities  may  have  erected 
prisons,  yet  if  the  prisoners  escape  by  reason  of  the  insuffici- 
ency of  the  prison,  the  sheriff  is  liable,  he  being  bound  to  see 
and  know  that  his  prison  was  sufficient.  By  our  statutes,  the 
time  of  erecting  those  public  buildings  is  left  entirely  to  the 
discretion  and  convenience  of  those  boards,  without  any  pro- 
vision for  the  detention  of  prisoners  until  the  public  prison 
may  be  erected.  It  can  not  be  presumed  that  the  legislature 
intended  that  no  person  sliould  be  imprisoned,  until  it  might 
suit  the  convenience  of  the  county  authorities  to  erect  prisons. 
The  record  in  this  case  shows  that  there  was  no  public  prison 
in  the  county  in  which  the  prisoner  could  have  been  detained ; 
?md,  in  such  cases,  the  Court  thinks  it  is  very  clear  that  the 
common  law  governs.  The  sheriff  ought  to  have  furnished  a 
Vol.  III.— 2  (17) 
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prison,  and  detained  the  debtor  in  close  custody  until  the  debt 
was  paid  or  the  prisoner  otherwise  legally  discharged,  if  he 
was  legally  in  his  custody  as  such  debtor. 

The  third  point  is,  whether  this  commitment  was  legal  or 
illegal.  By  the  act  of  1824,  and  the  amendatory  act  of  1825, 
respecting  the  writs  of  execution,  it  is  provided  that  no  writ 
of  ca.  sa.  shall  be  issued  by  the  clerks  of  the  Circuit  Courts, 

until  after  a  return  of  nulla  bona  to  a  ji.  fa.,  unless 
[*17]     the  execution-*plaintiff  will  make  and  file  an  affidavit 

that  tlie  judgment-debtor  is  about  to  leave  the  country. 
And  by  the  12th  sec.  of  the  act  of  1825,  it  is  provided  that 
justices  of  the  peace  shall  have  full  power  to  issue  the  writ 
of  ca.  sa.,  on  judgments  rendered  by  them,  under  the  same 
restrictions,  rules  and  regulations,  as  are  provided  for  the 
issuing  similar  writs  by  the  clerks  of  the  Circuit  Courts.  This 
is  the  only  statutory  provision,  so  far  as  it  relates  to  justices 
of  the  peace  and  constables,  that  was  at  the  time  of  this 
commitment  in  existence.  The  first  natural  branch  of  this 
point  is  the  writs  of  execution,  by  which  Downing  was  arrested 
and  delivered  to  the  sheriff.  If  these  writs  did  not  give  any 
legal  authority  to  arrest  the  execution-defendant,  they  gave 
no  authority  to  the  sheriff  to  hold  him  in  custody.  The  first 
objection  to  the  writs  is,  that  they  are  double  in  their  character. 
They  appear  upon  their  face  to  have  been  intended  to  have 
the  force,  operation  and  effect  of  a  Ji.  fa.  and  a  ca.  sa.  both. 
They  first  command  the  constable  to  levy  the  debt  of  the  goods 
and  chattels  of  the  defendant ;  but  for  want  thereof,  to  arrest 
him  by  his  body  and  convey  him  to  the  goal  of  the  county, 
and  deliver  him  to  the  sheriff,  &c.  There  is  no  such  writ  as 
this  known  to  the  common  law.  Our  statute  authorized  no 
such  writ;  nor  is  there  any  sanctioned  precedent  to  support 
the  issue  of  such  writ.  Again,  the  statute  is  express  that  no 
ca.  sa.  shall  issue  until  after  a  fi.  fa.  has  issued,  and  a  return 
of  nulla  bona  is  made  thereto ;  unless  an  affidavit  is  made  as 
above  noticed.  In  this  case,  the  fi.  fa.  and  ca.  sa.  both  issued 
at  the  same  time,  and  were  put  into  the  officer's  hands  at  tlie 
same  time,  if  those  writs  can  be  construed  into  writs  of  ca.  sa, 
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The  constable  considered  them  as  writs  of  ^.  fa.  and  so  treated 
them,  for  by  his  return  he  says,  that  he  searched  for  goods  and 
chattels  and  found  none.  We  think  they  cannot  be  considered 
any  more  than  writs  of  Ji.  fa.;  and  the  officer  should  have 
returned  them  as  such.  They  cannot  be  writs  of  fi.  fa.  and  of 
ca.  sa.  at  the  same  time ;  and  as  the  law  is  positive  that  no  ca. 
sa.  shall  issue  until  after  the  return  of  nulla  bona  to  a  fi.  fa. 
or  an  oath  made  as  aforesaid,  they  gave  no  legal  authority  to 
arrest  the  defendant. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

P.  Sweetser,  for  the  appellant. 

G.  Fletcher  and  H.  Gregg,  for  the  appellee. 


[*18]  *Wasson  v.  M.  Gould,  Executrix,  and  Another. 

Answkr  m  Chauceby. — An  answer  in  chancery  acknowledged  the  receipt 
from  the  complainant,  of  an  assignment  of  property  in  part  payment  of 
the  defendant's  demands  against  him;  but  the  answer  also  stated  that  the 
defendant  had  afterwards  cancelled  the  assignment.  Held,  that  the  defend- 
ant's statement  in  the  answer,  that  the  assignment  had  been  cancelled,  was 
no  evidence  for  him  of  that  fact  (a). 

[*19]     *Set-Off. — In  a  suit  either  at  law  or  in  equity  against  two  partners 
the  individual  demand  of  one  of  the  defendants  against  the  plaintiff" 
is  not  a  proper  subject  of  set-off  (6). 

Payment — Application  of. — When  a  payment  in  part  of  a  demand  is 
made,  and  the  payment  exceeds  the  interest  then  due,  the  payment  is  ap 
plied  in  discharge  of  the  interest,  and  the  surplus  goes  to  the  credit  of  the 
principal.  But  if  the  payment  is  less  than  the  interest  due,  the  principal 
remains  on  interest  until  payments  exceeding  the  interest  are  made,  and 
then  the  payments  are  applied  as  above  mentioned  (c). 

THIS  was  a  suit  in  chancery  transferred  from  the  Sullivan 
Circuit  Court,  in  consequence  of  the  interest'  of  the  Circuit 
Judge. 

{a)     See  Pierce  v.  Gaten,  7  Blackf.,  162. 

(b)  See  Post,  31 ;  8  Blackf.,  193 ;  5  id.,  37,  46,  585 ;  13  Ind.,  387 ;  4  id.,  283 ;  10  id.,  384. 

(c)  MarlceVf  AdmW  T.  Spider's  Adm'r,  28  Ind.,  488. 
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Blackfoed,  J. — An  action  at  law  was  commenced  in  the 
Sullivan  Circuit  Court  by  Mary  Gould,  executrix  of  Orchard 
Gould,  against  James  Wasson  and  George  A.  Wasson,  surviving 
partners  of  the  firm  of  Wassons  &  Sayre.  The  suit  was 
founded  on  two  promissory  notes  of  |1,000  each,  payable 
to  Orchard  Gould,  and  on  a  demand  for  money  lent  by  him  to 
the  firm  of  Wcissons  &  Sayre.  James  Wasson,  on  whom  alone 
the  process  was  served,  the  other  defendant  being  a  non- 
resident, filed  a  bill  in  chancery  against  Mary  Gould,  executrix, 
and  George  A.  Wasson.  The  bill  prays  a  discovery ;  that  an 
account  be  taken  of  the  partnership  concerns ;  and  that  the 
suit  at  law  of  Mrs.  Gould  be  enjoined.  The  defendants  filed 
their  separate  answers  to  the  biU.  It  appears  that  George  A, 
Wasson  had  conveyed  his  interest  in  several  tracts  of  land, 
belonging  to  the  firm  of  James  &  George  A.  Wasso7i,  to  Mrs, 
Gould  as  a  collateral  security  for  her  demands  against  them ; 
but  that,  during  the  pendency  of  this  suit,  those  lands  or  their 
proceeds  have  come  into  the  hands  of  James  Wasson,  by  virtue 
of  an  order  of  the  Circuit  Court.  The  accounts  between  the 
parties  were,  by  consent,  referred  for  examination  and  adjust- 
ment to  commissioners,  appointed  by  the  Court.  At  this  stage 
of  the  proceedings,  the  cause  was  transferred  to  this  Court,  in 
consequence  of  the  interest  of  the  Circuit  Judge.  To  the 
report  of  the  commissioners,  which  has  been  recently  made, 
the  defendant,  Mrs.  Gould,  makes  several  exceptions ;  and  the 
cause  is  submitted  by  the  parties,  for  a  final  decree  upon  the 
merits. 

The  first,  third  and  fourth  exceptions  are  to  two  separate 
charges  against  Mrs.  Gould  of  $350  each,  and  to  one  of 
$218.80.  The  facts  relative  to  these  charges  are  the  following : 
George  A.  Wasson,  one  of  the  firm  of  James  &  George  A. 
Wasson,  was  the  owner  in  his  own  right  and  the 
[*20]  *occupant  of  a  house  and  two  lots  in  the  town  of 
Carlisle.  This  property  he  sold  to  Mrs.  Gould  in 
her  own  right  for  $500.  Of  the  consideration-money,  $150 
were  applied  to  the  payment  of  a  debt  due  to  Mrs.  Gould 
from  the  vendor.     For  the  remaining  $350  she  gave  him  an 
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order  on  Mrs.  Wassoji,  resident  in  the  state  of  Connecticut; 
which  order  was  accepted  and  paid.  Mrs.  Gould  afterwards 
gave  her  own  note  to  Mrs.  Wasson  for  this  $350;  and  the 
same,  at  Mrs.  Wasson's  death,  constituted  a  part  of  her 
personal  estate.  By  Mrs.  Wasson^s  will,  one-third  of  her  real 
and  personal  estate  was  bequeathed  to  George  A.  Wasson;  and 
he,  directly  afterwards,  conveyed  all  his  interest  in  the  estate 
to  Mrs.  Gould,  as  a  collateral  security  for  the  debt  due  to  her 
as  executrix,  from  himself  and  James  Wasson. 

According  to  this  statement  of  the  facts,  Mrs.  Gould  must 
be  considered  liable  for  the  one-third  part  of  the  personal,  as 
well  as  for  one-third  part  of  the  real  estate  of  Mrs.  Wasson^ 
conveyed  to  her  by  George  A.  Wasson.  The  one-third  part 
of  the  personal  estate  thus  assigned,  as  stated  by  the  com- 
missioners, consisted  of  the  note  of  $350  executed  by  Mrs. 
Gould,  and  of  the  further  sum  of  $218.80.  Mrs.  Gould,  it 
is  true,  alleges  in  her  answer,  that  she  afterwards  cancelled 
this  assignment  of  the  personal  estate.  But,  without  stopping 
to  examine  the  effect  of  the  cancelling  of  the  assignment, 
it  is  sufficient  to  observe  that  there  is  here  no  evidence  of  the 
fact.  The  cancelling  of  the  assignment,  after  it  had  been 
received,  is  a  distinct  matter  in  avoidance,  and  of  which  fact 
the  answer  is  no  evidence.  Hart  v.  Ten  Eyck,  2  Johns.  Ch. 
Rep.,  62  (1).  Besides,  Mrs.  Gould  expresses  in  the  answer  her 
willingness  to  account  for  this  personal  property.  The  com- 
missioners were  therefore  right  in  charging  Mrs.  Gould  with 
the  amount  of  the  note  of  $350,  set  apart  by  the  will  as  a 
part  of  George  A.  Wasson's  share  of  the  personal  estate  of  his 
mother;  and  with  the  sum  of  $218.80,  the  residue  of  his 
share  in  that  estate.  The  other  charge  of  $350  is  evidently 
wrong.  This  mistake  of  the  commissioners  arose  from  their 
supposing  that  $350  of  the  proceeds  of  the  property  at 
Carlisle,  sold  by  George  A.  Wasson  to  Mrs.  Gould,  ought 
to  be  credited  on  the  notes  in  her  hands,  as  executrix, 
against  James  and  George  A.  Wasson.  No  such  credit, 
however,  can  be  claimed  by  James  Wasson.  The  house 
[*21]     and  lots  in  Carlisle  did  not  b,elong  *to  the  partnership. 
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They  were  the  individual  property  of  George  A.  Wasson;  and 
he  had  a  right  to  sell  them  to  whom  he  pleased. 

There  is  an  exception  to  a  charge  of  ^200  against  Mrs. 
Gould,  which  must  be  sustained.  This  charge  is  for  per- 
sonal property  left  with  her  by  George  A.  Wasson,  to  whom 
alone  it  belonged.  It  is  altogether  unnecessary  to  inquire  into 
the  circumstances  connected  with  this  property.  The  subject 
belongs  to  the  individual  transactions  between  Mrs.  Gould  and 
George  A.  Wasson.  This  separate  liability,  if  there  was  any, 
could  not  be  a  subject  of  set-off  either  at  law  or  in  equity, 
were  Mrs.  Gould  suing  the  partnership  for  a  demand  in  her 
own  right.  Dale  v.  Cooke,  4  Johns.  Ch.  R.,  11 :  a  for-tiori, 
it  cannot  be  a  matter  of  set-off  when  she  is  claiming  a  debt 
from  the  partnership,  due  to  her  only  in  the  character  of  an 
executrix 

The  last  exception  to  the  report,  is  as  to  the  mode  by  which 
the  commissioners  have  calculated  the  interest.  They  have 
permitted  the  notes  and  accounts  due  to  the  executrix  to 
continue  on  interest,  and  have  computed  interest  on  the 
payments  as  they  were  successively  made.  This  mode  of 
computing  interest,  adopted  by  the  commissioners,  is  not  the 
correct  one  in  cases  like  the  present.  It  subjects  the  creditor 
to  a  loss  that  he  ought  not  to  bear.  Stoughton  v.  Lynch,  2 
Johns.  Ch.  R.,  209.  The  following  is  the  language  of  Chan- 
cellor Kent  on  this  subject:  "The  rule  for  casting  interest, 
where  partial  payments  have  been  made,  is  to  apply  the 
payment,  in  the  first  place,  to  the  discharge  of  the  interest 
then  due.  If  the  payment  exceeds  the  interest,  the  surplus 
goes  towards  discharging  the  principal,  and  the  subsequent 
interest  is  to  be  computed  on  the  balance  of  principal  remaining 
due.  If  the  payment  be  less  than  the  interest,  the  surplus  of 
interest  must  not  be  taken  to  augment  the  principal ;  but 
interest  continues  on  the  former  principal  until  the  period 
when  the  payments,  taken  together,  exceed  the  interest  due, 
and  then  the  surplus  is  to  be  applied  towards  discharging  the 
principal ;  and  interest  is  to  be  computed  on  the  balance  of 
principal  as  aforesaid."      The  State  of  ConnecHcut  v.  Jackson, 
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1  Johns.  Ch.  R.^  13.  The  rule  of  computing  interest  laid 
down  in  the  case  last  cited,  has  been  already  adopted  by  a 
decision  of  this  Court.  Harvey  v.  Crawford,  May  term, 
1827  (2). 

We  have  changed  the  report  of  the  commissioners,  so  as  to 
make  it  accord  with  the  principles  which  ought  to 
[*22]  govern  this  *case.  The  result  of  our  investigation  of 
the  various  accounts  and  demands  between  these  parties 
is,  that  the  executrix  is  entitled  to  a  decree  against  James 
Watson,  one  of  the  surviving  partners  of  the  firm  of  Wassons 
<fe  Sayre,  for  the  sum  of  $1,216.73. 

We  have  not  examined  into  the  partnership  accounts,  existing 
between  James  and  George  A.  Wasson,  and  referred  to  in  the 
bill.  They  have  not,  in  our  opinion,  any  thing  to  do  with  the 
merits  of  the  controversy  between  the  executrix  of  Orchard 
Gould  and  the  surviving  partners  of  Wassom  &  Sayre.  The 
bill,  therefore,  as  to  George  A.  Wasson  is  dismissed,  but 
without  prejudice. 

The  Court  rendered  a  decree  accordingly,  with  costs,  &c. 

8.  Judah,  for  the  complainant. 

J.  Farrington,  for  the  defendants. 

(1)  Qreen  et  ai.  v.  Vardiman  et  al.,  Vol.  2  of  these  Rep.,  324. 

(2)  Dean  t.  Williama,  17  Mass.,  417,  accord. 


Smith  v.  Brown. 


PLEADtN-G— Lost  Instkument.— In  an  action  at  law  on  an  obligation  al- 
leged to  be  lost,  the  declaration  must  describe  the  obligation  corrrectly  (a). 

Same — Evidence. — A  declaration  in  covenant,  on  an  obligation  averred  to 
be  lost,  described  the  obligation  as  being  dated  on  the  first  of  November, 
1826.     Held,  that  the  action  was  not  sustained  by  proof  that  an  obligation 


(a)     Semble,  that  the  averment  of  the  loss  of  a  written  instrument  sued  upon,  need  not  be 
suppoi  ted  by  affidavit.     Blasinyame  U  al.  v.  BJasingamc,  -Hind.,  8G.     See  25  id     473  ■  15  td 
611.  '  ■' 
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like  that  described  in  the  declaration  except  as  to  the  date,  was  executed 
by  the  defendant  on  the  sixteenth  of  April,  1827. 
Condition  Precedent. — If  the  performance  of  a  condition  precedent  be 
averred  in  the  declaration,  and  put  in  iBsue  bj  the  plea,  the  averment  must 
be  proved  as  laid. 

APPEAL  from  the  Rtish  Circuit  Court.  In  this  case, 
Brown  was  the  plaintiff  below  and  Smith  the  defendant. 

M'KiNNEY,  J. — This  action  is  covenant  on  an  article  of 
agreement  averred  to  be  lost  or  mislaid.  The  plaintiff  avers 
that  the  defendant  by  an  article  or  memorandum  of  agreement, 
dated  the  1st  of  November,  1826,  covenanted  to  teach  and 
instruct  him  in  the  art  and  science  of  physic  and  surgery  for 
the  term  of  three  years,  and  to  give  him  the  neccessary  instruc- 
tions and  furnish  proper  books,  for  and  in  consideration 
[*23]  of  the  *sum  of  fifty  dollars  per  annum,  to  be  paid  by 
the  plaintiff;  that  he  paid  to  the  defendant  fifty  dollars 
per  annum;  that  on  the  day  of  the  date  of  the  covenant,  and 
after  the  payment  of  the  fifty  dollars  per  annum,  he  applied  to 
the  defendant  to  be  taught  and  instructed  in  the  art  and  science 
of  physic  and  surgery,  and  to  be  furnished  with  proper  books, 
&c.;  and  he  alleges,  as  a  breach,  the  defendant's  refusal  to 
teach  and  instruct  him,  and  to  furnish  the  proper  books. 

To  the  declaration,  the  defendant  filed  four  several  pleas: 
1st,  he  denies  that  such  an  instrument  in  writing  under  seal, 
as  is  described  and  specified  in  the  plaintiff's  declaration,  is 
lost  and  mislaid ;  2d,  he  denies  that  the  plaintiff  paid  to  him 
the  sum  of  fifty  dollars  per  annum  for  the  term  of  three  years ; 
3d  plea,  covenants  performed;  conclusion  in  each  of  the  above 
pleas  to  the  country  and  issue ,  4th  plea,  that  after  the  plaintiff 
had  remained  with  him  eighteen  months,  he  voluntarily  left 
him  and  withdrew  from  his  instructions,  and  put  it  out  of  his 
power  to  instruct  him ;  that  during  the  time  plaintiff  remained 
with  him,  he  instructed  him,  &c.;  and  that  the  plaintiff  did  not 
pay  him  as  he  specifies,  or  other  than  a  pro  rata  sum  for  the 
time,  he  was  with  him :  to  this  plea  concluding  with  a  verifica- 
tion, there  is  a  general  replication,  and  issue  to  the  country. 

Verdict  and  judgment  for  the  plaintiff. 
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A  bill  of  exceptions  shows,  that  the  defendant  called  upon 
the  Court  to  instruct  the  jury  as  follows:  1st,  that  if  it  has 
not  been  proved  to  their  satisfaction  that  the  plaintiff  had,  pre- 
viously to  the  commencement  of  this  suit,  paid  to  the  defen- 
dant the  sum  of  $150,  being  fifty  dollars  per  annum  for  three 
years,  they  must  find  for  the  defendant;  2d,  that  if  they  are 
satisfied  from  the  evidence,  that  the  only  article  of  agreement, 
entered  into  between  the  defendant  and  the  plaintiif,  was  dated 
on  the  16th  of  April,  1827,  and  not  on  the  1st  of  November, 
1826,  as  is  stated  in  the  declaration,  they  must  find  for  the 
defendant ;  3d,  that  if  they  believe  from  the  evidence  that  the 
paper  read  to  them  in  these  words,  to  wit :  "  Memorandum  of 
an  agreement  made  and  concluded  by  and  between  Matthew 
Smith,  of  the  county  of  Rush  and  State  of  Indiana,  of  the  one 
part,  and  Ryland  T.  Brown,  of  the  same  place,  of  the  other 
part,  witnesseth,  that  whereas  the  said  Ryland  did,  on  the  1st 
of  November  last,  commence  the  study  of  medicine  with  him, 

the  said  Matthew,  and  does  now  bind  himself  to 
[*24]     continue  the  study  with  him  for  the  term  *of  three 

years  from  this  commencement  with  unremitting  atten- 
tion, and  does  further  bind  himself  to  pay  the  said  Matthew 
the  sum  of  fifty  doMars  per  annum  on  his  part,  for  his  instruc- 
tions and  the  use  of  his  books ;  and  the  said  Matthew  on  his 
part  does  bind  himself  to  furnish  the  said  Ryland  with  all  the 
necessary  books  and  instructions.  In  testimony  whereof,  we 
have  hereunto  set  our  hands  and  seals  this  16th  day  of  April, 
1827," — is  a  true  copy  of  the  original  and  only  article  of 
agreement  between  the  parties,  except  as  to  the  signing  and 
sealing,  they  must  find  for  the  defendant.  Which  instructions 
the  Court  refused  to  give. 

When  an  action  is  brought  upon  an  instrument  alleged  to  be 
Jost,  the  plaintiff  is  not  exempted  from  the  necessity  of  descrip- 
tion and  averment,  which  exists  when  profert  is  made.  The 
instrument  is  the  foundation  of  the  action,  and  that  form  of 
action  appropriate  to  the  instrument  must  be  adopted.  If  this 
exemption  obtained,  much  weight  would  be  due  to  the  objec- 
tions of  enlightened  courts  to  the  exercise  of  jurisdiction,  by 
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courts  of  law,  in  the  case  of  lost  bonds.  The  exercise  of  this 
jurisdiction  was  not  an  usurpation  by  courts  of  law,  but  in 
entire  conformity  to  their  course  in  analogous  cases.  In  the 
case  of  Read  v.  Brookman,  3.  T.  R.,  151,  Grose,  justice,  though 
dissenting  from  the  opinion  of  the  Court,  expressed  his  satisfac- 
tion at  the  decision,  which  would  not  have  been  avowed,  if  the 
decision  was  to  be  attended  by  a  relaxation  of  those  rules  of 
pleading,  so  essential  to  the  attainment  of  justice.  The  juris- 
diction of  a  court  of  law  is  not  exclusive:  it  is  concurrent 
with  that  of  equity.  If  a  party,  therefore,  be  unable  to  give 
such  a  specific  description  of  an  instrument  as  will  sustain  an 
action  at  law,  in  equity,  in  which  a  more  general  description 
is  permitted,  and  in  which  he  may  have  the  benefit  of  the 
defendant's  admission,  he  can  obtain  the  most  ample  relief. 

Assuming,  however,  in  an  action  at  law  to  give  a  specific 
description,  the  whole  current  of  authorities,  and  the  princi- 
ples which  pervade  the  system  of  pleading,  require  the  party 
to  sustain  such  description  by  proofi  Not  only  the  existence 
of  the  instrument  alleged  to  be  lost,  but  its  covenan1;s,  at  least 
in  substance,  should  be  proved.  The  plaintiff  has  averred  the 
instrument  lost  to  have  been  dated  on  the  1st  of  November, 
1826.    His  action  is  founded  upon  an  instrument  of  that  date. 

If  the  instrument  in  evidence  was  of  a  different  date, 
[*25]     the  ^allegata  and  probata  do  not  correspond.     In  a 

declaration  on  a  bill  of  exchange,  there  was  a  variance 
between  the  date  alleged  and  the  real  date  of  the  bill;  and 
the  variance  was  regarded  as  fatal,  and  the  plaintiff  nonsuited. 
2  Camp.  Rep.,  308,  n.  In  3fetcalf  v.  Standeford,  1  Bibb,  618, 
it  is  laid  down  that  the  day  of  the  date  of  an  instrument  is 
material.  It  is  also  settled,  that  if  profert  had  been  made,  a 
variance  in  the  date  between  the  instrument  declared  on  and 
that  produced  on  oyer,  would  have  been  fatal  on  demurrer. 
Cooke  V.  Graham's  Adm'r,  3  Cranch,  229.  The  defendant  de- 
prived, by  the  averment  of  loss,  of  oyer,  denies  by  pleas  the  losa 
of  such  an  instrument  as  is  described  in  the  declaration.  The 
plaintiff  submits  the  question,  with  others  presented  in  the  seve- 
ral pleas,  to  the  jury.   We  think  the  plaintiff  is  thus  rx)ncluded. 
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The  classification  of  covenants,  their  distinctive  character, 
and  the  rules  for  their  construction,  are  so  well  settled,  that  it 
is  iiDt  thought  necessary  particularly  to  advert  to  them  in  this 
case.  One  of  the  fixed  rules,  however,  requires  the  construc- 
tion to  1)6  in  accordance  with  the  intention  of  the  parties ;  and 
this  intention  is  deducible  from  their  acts.  1  Saund.,  320,  n. 
4;  Worsley  v.  Wood,  6  T.  R.,  710;  W  Call  v.  Wehh,^  Bibb, 
289.  By  averring  the  payment  of  the  fifty  dollars  per  annum, 
the  plaintiff  has  treated  the  covenants  as  dependent.  We 
regard  the  construction  thus  given  correct.  No  principle  is 
better  settled  than  that  averments,  necessary  to  the  support  of 
an  action,  must  be  proved.  So  rigid  is  this  rule,  and  so  strict 
its  enforcement,  that  when  issue  is  taken  upon  an  averment  of 
the  performance  of  a  condition  precedent,  evidence  of  matter 
of  excuse  for  non-performance  does  not  support  the  issue. 
Littler  v.  Holland,  3  T^  R.,  590;  Thomjjson  v.  Jewell,  1  Marsh., 
195  ;  Miller  V.  Alcor7i,3  Bibb,  267.  Indeed,  proof  of  the  per- 
formance of  a  condition  ])recedent,  when  put  in  the  issue  by  the 
defendant's  plea,  can  not  be  dispensed  with.  Littler  v.  Hol- 
land, 3  T.  R.,  590. 

We  are  therefore  of  opinion  that  the  plaintiff,  having  in 
his  declaration  given  a  specific  description  of  the  instrument 
alleged  to  be  lost,  is  bound  by  ])roof  to  support  that  descrip- 
tion ;  that  if  the  only  article  of  agreement,  entered  into  be- 
tween the  plaintiff  and  defendant,  was  of  a  date  different  from 
that  averred  in  the  declaration  to  be  lost,  the  action  could  not 
be  sustained;  and  that  the  verdict  should  have  been  for  the  de- 
fendant. It  would  seem  equally  clear  that  the  plaintiff 
[*26]  having  averred  the  *performance  of  a  condition  vre- 
cedent,  and  such  performance  being  put  in  issue  by  the 
defendant's  plea  should  have  been  proved. 

The  instructions  asked  to  be  given  appear  to  have  been 
proper,  and  we  think  should  not  have  been  refused. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict 
get  aside,  with  costs.     Cause^remanded,  <fec. 

0.  H.  Smith,  for  the  appellant. 

J.  Raridenand  D.    Wallace,  for  the  appellee. 

(27) 


'j<3-27         SUPREME  COURT  OF  INDIANA. 


Harter  v.  Seaman. 


Wayman  and  Others  v.  Hardin. 

APPEAL  from  the  Monroe  Circuit  Court . 

G.  Hardin  recovered  judgment  in  1826  against  Wayman 
and  another,  administrators  of  the  estate  of  W.  Hadin,  for  a 
debt  due  from  the  intestate.  A  bill  in  chancery  was  after- 
wards, viz.,  in  March,  1827,  filed  by  G.  Hardin,  against  the 
heirs  and  representatives  of  W.  Hardin,  The  object  of  the 
bill  was  to  obtain  a  discovery  of  assets,  &c.,  and  to  render 
liable  to  the  judgment  at  law  certain  real  estate,  for  which 
W.  Hardin  in  his  lifetime  held  a  title-bond,  and  which  bond 
he  had  fraudulently  assigned  to  Wayman,  his  father-in-law, 
for  the  express  purpose  of  defrauding  the  complainant. 

This  fraudulent  assignment  was  made  in  1819,  pending  a 
suit  by  G.  Hardin  against  the  assignor,  for  a  part  of  the  same 
debt  for  which  the  judgment  in  1826  was  obtained.  In  1825, 
after  W.  Hardin^s  death,  Wayman  obtained  from  the  obligor 
of  the  title-bond,  on  paying  a  small  balance  of  the  purchase- 
money  left  unpaid  by  W.  Hardiri,  a  deed  for  the  lands 
described  in  the  bond;  and  soon  afterwards  Wayman  conveyed 
a  part  of  the  property,  without  valuable  consideration,  to  his 
daughter,  who  was  the  widow  of  W.  Hardin. 

Held,  that  the  lands  described  in  the  deed  to  Waymun  from 
the  obligor  of  the  title-bond,  were  subject  to  the  judgment  of 
G.  Hardin,  and  should  be  sold,  &c.  Held,  also,  that  the  admin- 
istrators of  W.  Hardin  should  account  for  assets,  to  a  certain 
amount,  found  to  be  in  their  hands,  &c. 

J.  Whitcomb,  for  the  appellants. 

C.  p.  Hester,  for  the  appellee. 


[=^27]  >         *Harter  v.  Seaman. 

Practice. — The  plaintiff  produced  a  receipt  in  evidence  and  proved  its  exe- 
cution, but  did  not  offer  to  read  it  until  his  closing  argument  to  the  jury  j 
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the  reading  of  the  receipt  was  then  objected  to,  because  it  had  not  been 
previously  read.     Held,  that  the  objection  was  insufficient. 

Same — Deposition. — The  circumstance  that  a  deposition,  which  had  been 
three  days  on  file,  had  not  been  opened  before  the  jury  were  sworn,  is  not 
of  itself  a  sufiiciemt  objection  to  its  being  afterwards  opened  and  read  in 
evidence. 

Verdict — Jury. — Sevnble,  that  a  jury  may,  by  leave  of  the  Court,  seai  uj) 
their  verdict,  separate  for  the  night,  and  deliver  in  the  verdict  next  morii- 
ing;  but  that  if,  in  the  interim,  any  of  the  jurors  be  improperly  practiced 
upon,  the  verdict  will  be  set  aside. 

APPEAL  from  the  Tippecanoe  Circuit  Court.  Seaman  was 
the  plaintiff  below  and  Harter  the  defendant. 

Stevens,  J. — This  was  an  action  of  trespass  on  the  case,  in 
which  there  were  two  issues  joined  to  the  country,  a  jury  trial, 
and  a  verdict  and  judgment  for  the  plaintiff.  It  appears  of 
record  by  a  bill  of  exceptions,  that  the  plaintiff  produced  as  a 
part  of  his  evidence,  a  number  of  receipts  which  he  duly 
proved,  but  did  not  at  that  time  read  them;  but  that,  after- 
wards, his  counsel  read  them  to  the  jury  in  his  closing  argu- 
ment; to  which  the  defendant  objected,  because  they  had  not 
been  before  read,  but  the  objection  was  overruled.  It  also 
appears  by  the  bill,  that  the  plaintiff  opened  a  deposition  after 
the  jury  was  sworn,  which  had  been  three  days  on  file;  to 
which  opening  the  defendant  objected,  but  the  objection  was 
overruled.  It  further  appears  that,  as  soon  as  the  deposition 
was  opened,  the  defendant  objected  to  its  being  read  as  evi- 
dence, for  causes  which  existed  prior  to  the  time  of  swearing 
the  jury;  but  that  objection  was  also  overruled,  because  it 
came  too  late. 

The  first  question  is,  whether  the  Court  erred  in  permitting 
those  receipts  to  be  read  in  the  closing  argument,  they  not 
having  been  before  read.  We  cannot,  from  any  thing  that 
appears  of  record,  say  that  there  was  any  error  in  this.  The 
mere  circumstance  of  the  receipts  not  having  been  before  read, 
was  not  sufficient  to  exclude  them,  if  there  was  no  trick  or  fraud 
practiced  on  the  defendant.  If  the  receipts  were  produced  in 
court  as  part  of  the  evidence,  and  were  duly  proved  and  laid 
on  the  tabic,  ei^^her  party  had  a  right  to  read  them  when  they 
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pleased;  they  being  j)ai't  of  the  evidence  to  go  with  the  jury 

in  their  retirement. 
[-^28]  *The  next  question  is,  whether  the  Court  erred,  in 
permitting  the  deposition  to  be  opened  and  read,  or 
not.  These  were  matters  for  tlie  Court  to  determine  from  the 
facts  and  circumstances  before  tliem.  There  is  nothing  in  the 
statute  to  proliibit  the  opening  of  tlie  deposition.  There 
might  exist  objections  to  the  reading  of  a  deposition  at  that 
stage  of  a  cause,  which  would  not  be  prohibited  by  the  statute; 
but,  in  this  instance,  we  are  not  informed  what  the  objections 
were  to  either  the  opening  or  reading  the  de])osition,  and  arc 
therefore  bound  to  presume  that  the  Court  decided  correctly. 

The  last  question  is,  did  the  Court  err  in. directing  the  jury 
to  seal  up  their  verdict  and  bring  it  into  court  next  morning? 
The  record  on  this  point  presents  no  error.  It  does  not  ap})ear 
that  the  jury  were  authorized  to  dis})erse,  or  that  they  did 
dis])erse;  and  if  it  did  so  appear,  we  are  not  satisfied  that  that 
would  of  itself  be  error.  It  is  said  in  the  case  of  King  v. 
Wool/  et  al.,  1  Chitt.  R.,  401,  that  it  is  a  matter  of  discretion 
with  the  Court  whether  the  jury  shall  separate  or  not;  and 
that  a  separation  does  not  vitiate  the  verdict,  where  there  is 
no  suggestion  of  their  having  been  imi)ro})erly  ])racticed  upon 
in  the  interim.  This  discretion  of  permitting  juries  to  sepa- 
rate is,  however,  a  great  relaxation  of  the  old  rigid  rule,  and 
ought  never  to  be  exercised  when  it  can  conveniently  be 
avoided  (1). 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

W.  W.  Wich  and  T.  H.  Blake,  for  the  appellant. 

W.  M.  Jennei\s,  for  the  ai)pellee. 

(1)  Vide  Bosley  v.  Farffmr  et  al.,  Vol.  2  of  these  Rep.,  61, 67, 70,  and  note 
Barlow  v.  The  Slate,  Idem,  114,  and  note.    See  post,  136. 
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Pelts  v.  The  State. 

Indictmekt. — An  indictment  for  receiving  stolen  goods,  knowing  them  to  be 
stolen,  omitted  to  state  that  the  defendant  had  received  them  with  intent  to 
defraud  the  owner;  but  it  stated  that  he  had  Jelonioudy  received  them, 
knowine,  &c.  Hdd,  on  motion  in  arrest  of  judgment,  that  the  indictment 
wa«  insufficient. 

ERROR  to  the  Greene  Circuit  Court. 

M'KiXNEY,  J. — The  indictment  contained  two  counts. 
[*29]     The  *first   charged  a  larceny.     The  second  charged 

"  that  the  said  Joseph  Pelts,  on  the  day  and  year  afore- 
said, &c.,  one  copper  still  cap  of  the  value  of  three  dollars  of 
the  personal  property  of  one  John  S.  3foore  then  and  tht-re 
being  found,  by  some  evil  disposed  person  to  the  jurors  aforesaid 
unknown  having  been  then  and  there  feloniously  stolen,  taken, 
and  carried  away,  then  and  there  feloniously  did  take  and 
receive,  he,  the  said  Joseph  Pelts,  then  and  there  well  knowing 
the  same  to  have  been  stolen  as  aforesaid,"  &c.  The  defend- 
ant pleaded  not  guilty,  and  on  his  motion  the  prosecuting 
attorney  was  required  by  the  Court  to  elect  on  which  count  he 
would  rely.  He  elected  to  proceed  to  trial  on  the  second,  and 
entered  a  nolle  prosequi  on  the  first.  A  jur^-  rendered  the 
following  verdict:  "We  the  jury  find  the  defendant  guilt}', 
and  assess  his  fine  at  six  dollars;  that  he  be  imprisoned  in  the 
county  gaol  of  Greene  County  for  the  term  of  twenty-four 
hours;  and  that  he  be  disfranchised,  and  rendered  incapable 
of  holding  an  office  of  honour  and  profit  for  the  term  of 
twelve  months."  The  defendant  moved  to  arrest  the  judg- 
ment, assigning  several  reasons  in  support  of  his  motion. 
They  in  substance  deny  the  sufficiency  of  the  count,  in  the 
description  of  the  offence.  The  motion  was  overruled,  and 
judgment  rendered  on  the  verdict. 

It  is  conceded  by  the  counsel  for  the  State,  that  the  indict- 
ment is  founded  on  the  4th  section  of  the  act  of  1829,  amend- 
atory of  the  act  relative  to  crime  and  punishment.  That 
section  contains  the  following  description  of  the  offense:  "who 
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shall  buy,  conceal,  or  receive  any  stolen  goods  and  chattels, 
knowing  the  same  to  be  stolen,  with  intent  to  defraud  the 
owner,"  &c.  In  Hawk  P.  C,  229,  sec.  68,  in  3  Bac.  Abr.,  570, 
and  in  1  Chitt.  C.  L.,  232,  the  rule  is  said  to  be  general,  that 
in  indictments  upon  statutes,  unless  the  statute  be  recited,  the 
indictment  must  bring  the  offense  within  all  the  material 
words  of  the  statute;  that  neither  intendment  nor  conclusion 
is  sufficient  unless  this  be  done.  Appropriate  cases  in  illustra- 
tion of  the  rule  are  given  by  those  writers.  Chitty,  speaking 
of  indictments  upon  statutes,  remarks,  "and  not  even  the 
fullest  description  of  the  offense,  were  it  even  in  the  terms  of 
a  legal  definition,  would  be  sufficient  without  keeping  close 
to  the  expressions  of  the  statute."  In  page  237,  he  further 
remarks,  that  "it  is  in  every  case  advisable  to  attend,  witn 

the   greatest   nicety,  to  the   words    contained   in  the 
[*30]     act,  for  no  others  can  be  so  proper  to  ^describe  the 

crime;  the  exceptions,  if  any,  are  doubtful;  and  the 
broad  principle  which  renders  a  strict  adherence  essential,  is 
supported  by  too  strong  a  number  of  decisions  to  be  shaken." 
Adopting  this  well  supported  rule,  in  the  examination  of 
the  count  before  us,  it  would  seem  clear  that  the  offense 
described  in  the  statute  is  not  charged  in  the  count.  The 
purchase,  concealment,  or  reception  of  stolen  goods,  to  subject 
to  the  punishment  prescribed  by  the  statute,  must  be,  in  the 
language  of  the  statute,  "  with  intent  to  defraud  the  owner." 
The  intent  constitutes  the  liability  to  the  punishment  pre- 
scribed. It  is  the  gist  of  the  offense,  and  essentially  descrip- 
tive of  it.  If  the  intent  were  not  proved  on  the  trial,  guilt 
under  the  statute  would  not  attach;  and  if  the  intent  be 
necessary  to  be  proved  in  order  to  convict,  it  would  seem 
necessarily  to  follow,  that  the  count  not  charging  the  intent  is 
insufficient.  It  is,  however,  contended  that  the  word  "feloni- 
ously," used  in  the  count,  ff-om  its  legal  import,  fixes  the 
criminality  of  the  act  charged,  and  well  supplies  the  absence 
of  the  words  of  the  statute.  In  answer  to  this  it  may  be 
observed,  that  this  is  an  offense  created  by  the  statute  itself 
highly  penal,  and  that  agreeably  to  the  authority  referred  to, 
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not  even  the  fullest  description  in  the  terms  of  a  legal  defini- 
tion is  sufficient,  without  keeping  close  to  the  expressions  of  the 
statute.  The  cases  of  Rex  v.  Peniberton,  2  Burr.,  1035,  Com- 
monwealth V.  Boyer,  1  Binn.,  201,  and  Commonwealth  v.  Mo7'se, 
2  Mass.  Rep.,  128,  strongly  support  the  rule  laid  down  by 
HawMifis,  Bacon  and  Chitty.  The  latter  case  is  analogous  to 
that  before  us.  It  was  an  indictment  upon  a  statute  against 
forgery  and  counterfeiting,  describing  an  offense  in  these 
words,  "or  shall  have  in  his  possession  any  such  plate  or 
plates  engraven  in  any  part,  or  any  paper,  &c.,  devised, 
adapted  and  designed  as  aforesaid  (that  is,  for  the  purpose  of 
counterfeiting)  with  intent  to  use  and  employ  the  same  in 
forging,"  &c.  The  indictment  did  not  charge  that  the  defen- 
dant was  possessed  of  the  said  paper  with  "  intent,"  &c.  It 
was  adjudged  defective,  and  judgment  arrested. 

The  view  we  have  taken  is  additionally  sustained  by  the 
repeal,  in  1829,  of  the  6th  section  of  the  act  of  1824,  relative 
to  crime  and  punishment.  By  the  latter  branch  of  that 
section,  "  every  person  who  shall  buy  or  receive  stolen  goods, 
knowing  the  same  to  be  stolen,  shall  upon  conviction  be 
punished,"  &c.  The  count  we  are  examining  would 
[*31]  have  been  good  under  that  ^section,  and  the  word 
"feloniously"  would  have  given  legal  effect  to  the 
charge,  but  is  clearly  insufficient  under  the  latter  enactment, 
which  defines  specifically  the  offense  embraced  in  it  (1). 

The  count  is  defective,  and  the  defendant's  motion  in  arrest 
of  judgment  should  have  been  sustained  by  the  Circuit  Court. 

Per  Curiam. — The  judgment  is  reversed.  To  be  certified,  &c 

J.  Whitcomb,  for  the  plaintiff. 

H,  Broum,  for  the  State. 

(1)  Bey.  Code,  1831,  p.  181,  the  same  with  the  act  of  1829. 
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N^  M^KiNNEY  V.  Bellows. 

Set-Off. — The  law  of  set-off  applies  only  to  debts  which  are  liquidated  and 
due  in  the  same  right  (a). 

Same. — In  an  aetion  brought  by  A.  against  C.  for  a  debt  due  to  A.  by  C,  the 
defendant  cannot  set  off  a  debt  due  to  him  by  A.  and  B.;  and  the  circum- 
stance that  A.  and  B.  are  non-residents,  and  have  no  property  within  the 
State,  makes  no  difference. 

ERROR  to  the  Dearborn  Circuit  Court. 

Blackford,  J. — Bellows  brought  an  action  of  debt  against 
MoKinney  on  a  sealed  note,  dated  in  1830,  for  the  payment  of 
$500.  Plea  of  payment,  with  the  following  matters  of  set-off; 
That,  in  1818,  Bellows,  Stone  and  Brooks,  as  partners  undei 
the  firm  of  Daniel  Brooks  &  Co.,  by  their  promissory  note, 
promised  to  pay  the  defendant  thirty-five  dollars;  that,  in 
1819,  they  drew  a  draft  in  favour  of  the  defendant  for  $6,000 
on  a  certain  steam-mill  company;  which  draft  the  drawees 
refused  to  pay,  having  in  their  hands  no  funds  of  the  drawers; 
and  that,  in  1820,  they  gave  a  written  acknowledgment  to  the 
defendant  for  eighty-three  dollars  and  thirty-eight  cents.  The 
plea  al-so  states  that  Bellows,  Stone  and  Brooks  are  not  resident 
within  the  State.  To  this  plea  the  plaintiff  demurred,  and 
the  defendant  joined  in  demurrer.  The  Circuit  Court  gave 
judgment  for  the  plaintiff. 

The  only  question  in  the  cause  is,  were  the  claims  of  the 
defendant  the  proper  subjects  of  set-off? 

The  doctrine  of  set-off  was  unknown  to  the  common  law. 
By  that  law,  each  party  had  to  bring  a  separate  suit  against 
the  other  for  the  debt  he  claimed.  According  to  the 
[*32]  civil  law,  *a  set-off  was  admitted  in  the  name  of 
compensation,  provided  the  debts  both  of  the  plaintiff 
and  defendant  were  liquidated,  and  were  due  in  the  same 
right.  1  Domat,  513.  Compensation,  says  that  law,  can  only 
be  made  between  persons  who  have  in  their  own  names 
the  double  quality  of  creditor  and  debtor.     lb.     Courts  of 

(a)    See  1  Ind.,  476 ;  10  Id.,  294 ;  ^  Id.,  346. 
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chancer)',  previously  to  any  statute  on  the  subject,  admitted  a 
set-off  in  the  case  of  mutual  dealings,  where  it  appeared  to 
have  been  the  intention  of  the  parties  that  one  debt  should 
be  set  against  the  other.  Hawkins  et  al.  v.  Freeman,  8  Yiner's 
Abr.,  560.  But  if  the  debts  were  unconnected,  chancery  did 
not  interfere.  Per  Lord  Mansfield,  in  Greene  et  al.  v.  Farmer 
d  al,  4  Burr.,  2214. 

To  remedy  the  manifest  injustice  of  the  common  law,  and 
allow  debts  in  certain  cases  to  be  set  off,  the  statutes  of  Geo.  1. 
were  passed.  The  first  of  these  enacts,  "  that  where  there  are 
mutual  debts  between  the  plaintiff  and  defendant,  or  if  either 
party  sue  or  be  sued  as  executor  or  administrator,  where  there 
are  mutual  debts  between  the  testator  or  intestate  and  either 
party,  one  debt  may  be  set  against  the  other."  The  second 
of  these  statutes  enacts,  "  that  mutual  debts  may  be  set  off,  &c., 
chough  they  are  deemed  in  law  to  be  of  a  different  nature." 
1  Tidd's  Prac,  580,  581.  The  words  of  our  own  act  are, 
"When  two  or  more  dealing  together  are  indebted  to  each 
other  upon  any  contract,  and  one  of  them  commences  an 
action,  if  the  other  cannot  gainsay  or  deny  the  same,  he  may 
plead  payment  of  all  or  part  of  the  debt  or  demand,  and  give 
any  contract,  account  or  receipt  in  evidence,  which  may  be 
set  forth  in  such  plea.  R.  C,  1831,  p.  405.  This  statute  of 
ours  is  substantially  the  same,  as  to  the  cases  in  which  debts 
may  be  set  off,  with  the  statutes  of  Geo.  1.  The  debts  must 
be,  as  they  were  required  to  be  by  the  civil  law,  liquidated 
and  due  in  the  same  right. 

In  the  cause  before  us.  Bellows  sues  M'Kinney  on  a  sealed 
note  given  by  the  latter  to  the  former.  Against  this  note, 
M'Kinney  offers  to  set  off  debts  due  to  him  by  Bellows,  Stone 
and  Brooks.  Here  the  debt  sued  for,  and  the  debts  offered  to 
be  set  against  it,  are  not  mutual  and  due  in  the  same  right. 
The  plaintiff  and  defendant  have  not  in  their  own  names  the 
double  quality  of  creditor  and  debtor.  Bellows  is  alone  the 
creditor  of  M'Kinney,  but  he  is  not  alone  his  debtor.  The 
attempt  is,  to  set  up  a  joint  demand  as  a  set-off  against  a 
separate   debt;    which    can    not  be  done.      In   a  case  where 

(-35) 


33  SUPREME  COURT  OF  INDIANA. 

M'Kinney  v.  Bellows. 

[*33]  the  objection  to  a  set-off  was,  that  it  *was  for  money 
due  from  the  plaintiff  and  another,  Justice  Buller 
says:  "The  plaintiff's  counsel  objected  to  this  set-off  becaiise 
there  was  no  mutuality;  but  that  depends  on  the  question, 
whether  the  debt  is  due  from  the  plaintiff  and  another  person, 
or  from  the  plaintiff  alone.  If  the  former,  the  debt  cannot 
be  set  off:  but  it  appears  that  the  bond  was  executed  by  the 
plaintiff  alone.  No  debt  can  arise  upon  the  bond  from  the 
other  party  who  did  not  execute.  The  plaintiff  therefore  alone 
can  be  sued  upon  the  bond;  so  that  there  is  a  mutuality." 
Fletcher  v.  Dyche,  2  T.  R.,  32.  This  language  of  the  Judge — 
thai  if  the  debt  he  due  from  the  plaintiff  and  another  it  cannot 
he  set  off- — is  in  point  against  the  defendant  in  the  case  before 
us.  In  another  cause,  the  defendants  claimed  to  set  off  a  debt, 
due  them  from  the  firm  of  H.  &  T.  Moore,  against  a  debt 
due  from  the  defendants  to  T.  Moore  alone.  This  was  a  case 
of  bankruptcy,  and  the  plaintiffs  were  the  assignees  of  T. 
Moore.  At  the  time  of  the  argument.  Justice  Livingston  said, 
that  he  had  always  considered  it  as  one  of  the  clearest  princi- 
ples of  law,  that  a  joint  debt  cannot,  at  law,  be  set  off  against 
a  separate  claim.  A  majority  of  the  Court,  however,  sustained 
the  set-off  on  the  special  provisions  of  the  bankrupt  act.  But 
they  said  that  at  law,  independently  of  the  statute  of  bank- 
ruptcy, the  opinion  of  the  Court  was,  that  the  discount  could 
not>^be  made.     Tucker  et  al.  v.  Oxley,  5  Cranch,  34  (1). 

The  plaintiff  in  error  contends  that,  if  the  general  rule  in 
matters  of  set-off  is  against  him,  still  his  defense  is  good,  as 
his  plea  avers  the  non-residence  of  the  persons  against  whom 
he  claims.  We  cannot  conceive  how  this  circumstance  of 
non-residence  can  affect  the  case.  The  question  as  to  the 
set-off  is,  are  the  debts  mutual  and  due  in  the  same  right?  or, 
which  amounts  to  the  same  thing,  would  Bellows  be  liable  to  a 
cross  action  against  himself  alone,  for  the  debt  proposed  to  be 
set  off  against  his  demand?  On  that  question,  the  residence 
or  non-residence  of  the  parties  can  have  no  influence.  It  is 
true,  as  was  said  in  the  argument,  that  were  Stone  and  Brooks 
dead,    the   set-off   against   the   surviving   partner    would    be 
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supported.  French  v.  Andrade,  6  T.  E,.,  582.  The  reason  of 
this  is,  the  debt  previously  due  by  the  partnership  would 
exist,  at  law,  against  the  survivor  alone.  His  liability  to  a 
suit  at  law  for  the  debt,  is  the  same  as  if  he  had  been  the  sole 
contractor.  But  that  is  not  the  case  with  Bellows, 
[*34]  though  his  partners  do  not  *reside  within  the  State. 
Were  he  sued  alone  for  the  partnership  debt,  now 
attempted  to  be  set  off  ag^ainst  his  action,  he  might  plead  in 
abatement  that  the  supposed  promises  were  made  by  him  and 
Stone  and  Brooks  jointly.  And  it  would  be  no  answer  to  such 
a  plea,  that  Stone  and  Brooks  are  non-residents,  and  have  no 
property  within  the  State.  Sheppard  v.  Baillie,  6  T.  E,.,  327. 
Bellows  has  the  same  right  to  object  to  this  partnership  debt 
being  set  off  against  a  suit  in  his  own  name,  that  he  would 
have  had  to  object  to  its  recovery  in  a  suit  against  himself 
alone. 

The  judgment  of  the  Circuit  Court,  in  favour  of  the  plaintiff 
below,  must  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

G.  H.  Dunn,  for  the  plaintiff. 

A.  Lane,  for  the  defendant. 

(1)  Elder  v.  Laswell  et  ui.,  VoL  2  of  these  Sep.,  349.;  Porter  y.  Nekervia, 
4  Band.,  359. 


Hanna  and  Others  v.  Ewing  and  Another 

Pleading. — A.,  assignee  of  B.,  sued  C.  on  a  promissory  note,  given  by  the 
defendant  to  -B.  for  $197.79.  Plea  of  payment  to  B.  with  notice  of  set-off. 
The  plea  shows  that,  at  the  date  of  the  note,  B.  owed  C.  more  than  the 
amount  of  the  note.  Peplication,  that  B.  was  indebted  to  -4.  in  the  sura 
of  $500,  and  had  a  quantity  of  furs  worth  $800,  a  part  of  W^hich  to  the 
value  of  $300  dollars,  he  was  about  to  sell  to  A.  in  part  payment  of  the 
debt  due  him;  that  B.  and  C.  then  agreed,  with  A.'s  consent,  that  C. 
should  buy  the  whole  of  the  furs  and  give,  in  part  payment,  his  note  to 
B.  of  $300,  to  be  transferred  by  B.  tr  A.  without  its  being  subject  to  the 
demands  of  C.  agrainst  B.   and  that  C.  would  pay  the  note  to  A.:  that  the 
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note  in  question  was  made  and  assigned  in  pursuance  of  that  agreement. 
Held,  on  general  demurrer,  that  the  replication  was  good. 
Practice. — Three  pleas  in  bar ;  issue  in  fact  on  the  first  plea,  the  second  not 
noticed;  replication  to  the  third  plea,  demurrer  to  the  replication,  and 
judgment  for  the  plaintiff.  Held,  that  the  second  plea,  and  the  issue  on 
the  first,  should  be  disposed  of  before  the  plaintiff  could  have  final  judg- 
ment (a). 

ERROR  to  the  Oass  Circuit  Court. 

Stevens,  J. — An  action  of  assumpsit  was  brought  by  the 
defendants  in  error,  as  assignees  of  George  CiGoU, 
[*35]  against  the  *plaintiifs  in  error,  in  the  Cass  Circuit 
Court.     The  declaration  contains  two  counts. 

By  the  1st  count  it  is  averred  that  the  plaintiffs  in  error,  by 
the  firm  and  name  of  Cyrus  Taber  &  Co.,  on  the  5th  day  of 
June,  1830,  made  their  certain  due  bill,  commonly  called  a 
promissory  note,  in  writing,  by  which  they  promised  to  pay 
George  Cicott  $197.79,  for  value  received;  and  the  said  George 
Cicott  then  and  there  on  the  same  day,  and  before  any  part  of 
the  note  was  paid,  transferred  it  by  endorsement  to  the  defen- 
dants in  error,  of  which  the  makers  had  notice.  The  2d 
count  is  a  general  count  in  indebitatus  assumpsit,  for  $197.79, 
for  money  had  and  received. 

The  defendants  pleaded  four  several  pleas.  The  2d  of 
^vhich  pleas  is  non-assumpsit  to  the  2d  count  of  the  declara- 
tion, and  the  4th  plea  is  non-assumpsit  to  the  whole  declara- 
tion. On  these  pleas  there  are  issues  to  the  country.  The  3d 
plea  is  a  general  plea  of  direct  payment  to  the  whole  declara- 
tion; to  which  there  is  no  replication  or  answer  in  any  way 
appearing  of  record.  The  1st  plea  is  a  plea  of  payment  under 
the  26th  section  of  the  practice  act;  and  it  is  averred,  in 
substance,  that  there  were  mutual  dealings  between  the 
defendants,  Cyrus  Taber  &  Co.,  and  the  assignor  of  the  note, 
George  Cicott;  and  that,  at  the  time  they  made  the  promissory 
note  in  question,  Cicott  was  indebted  to  them  in  the  sum  of 
$913.34J  as  follows;  by  two  promissory  notes,  one  for  ninety- 
five  dollars  and  thirty-eight  and  one-half  cents,  and  the  other 

(a)     See  Wri./hl  v.  The  Stn!e  e.r  rcl,  ,h-.,  S  Uliickf.,  385. 
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for  seventeen  dollars  and  ninety-six  cents,  and  an  open  account 
for  $800,  $500  of  which  were  for  goods  and  merchandise  sold 
and  delivered,  and  $300  for  money  lent;  and  that  these  sums 
were  all  due  and  owing  to  them  from  Cicott,  at  the  time  they 
made  the  promissory  note,  and  are  still  so  due  and  owing  to 
them ;  and  that  therefore  they  paid  the  promissory  note  before 
they  received  notice  of  the  assignment. 

To  this  plea  the  plaintiffs  reply,  in  substance,  that  the  note 
in  question  was  not  so  paid  by  the  defendants,  because  it  was 
not  made  as  a  part  of  the  mutual  dealings  between  the 
defendants  and  Cieott,  but  was  made  on  a  special  agreement 
between  Cicott  and  the  defendants,  with  the  consent  of  the 
plaintiffs,  and  for  the  defendants'  benefit ;  and  that  a  good  and 
valuable  consideration  passed  from  the  plaintiffs  to  the  defend- 
ants, as  well  as  from  Cicott  to  the  defendants,  for  the  promis- 
sory note  in  question  as  follows :  Cicott  was  indebted 
[*36]  to  the  plaintiffs  in  the  sum  of  *$500,  and  was  possessed 
of  a  lot  of  furs  and  peltries  worth  $800,  and  was  about 
to  pay  to  the  plaintiffs  $300  worth  of  those  furs  and  peltries, 
towards  the  payment  of  the  $500  dollars  he  owed  them,  and 
the  defendants  proposed  that,  if  Cicott  would  sell  them  the 
whole  lot  of  the  furs  and  peltries,  they  would  in  part  payment 
thereof  give  Cicott  their  promissory  note  for  $300,  which 
Cicott  agreed  to  transfer  to  the  plaintiffs,  towards  the  payment 
of  the  $500  dollars,  instead  of  the  furs  and  peltries;  and  that 
they,  the  defendants  and  makers  of  the  note,  would  not  set  off 
any  of  their  claims  against  Cicott  in  payment  of  the  note,  but 
would  pay  the  amount  thereof  to  the  plaintiffs.  And  in 
pursuance  of,  and  in  consideration  of  that  agreement,  Cicott 
sold  the  whole  lot  of  furs  and  peltries  to  the  defendants,  and 
they  gave  Cicott  the  note  in  question  as  part  towards  those 
fiirs  and  peltries,  to  be  transferred  to  the  plaintiffs  under  the 
agreement  so  made  as  aforesaid,  and  Cicott  transferred  the 
note  to  the  plaintiffs  accordingly. 

To  this  replication  the  defendants  demurred,  and  the  Court 
overruled  the  demurrer,  and  gave  final  judgment  for  the 
plaintiffs  for  the  amount  of  their  demand. 
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The  errors  assigned  are :  1st,  the  Court  erred  in  overruling 
the  demurrer;  2d,  the  Court  erred  in  giving  final  judgment 
for  the  plaintiffs'  demand  over  two  issues  joined  to  the  country, 
and  a  plea  of  payment  standing  without  a  replication,  all 
remaining  of  record  undisposed  of.  The  replication  in  this 
case,  to  which  the  demurrer  is  filed,  is  not  very  well  drawn  as 
to  form  and  precision ;  nor  is  the  language  as  apt  and  direct  as 
it  should  be,  but  it  is  substantially  good,  and  the  demurrer  is 
correctly  overruled.  But  final  judgment  should  not  have  been 
given  until  the  other  plea  and  the  issues  were  legally  disposed 
of.  The  defendants  have  a  right  to  be  heard  on  every  issue 
well  taken,  and  if  they  can  sustain  any  one  plea  in  bar,  which 
is  well  pleaded  to  the  whole  declaration,  it  is  sufficient  for 
them  (1). 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

W.  W,  Wick  and  J.  Rariden,  for  the  plaintiffs. 

0.  H.  Smith  and  A.  8.  White,  for  the  defendants. 

(1)  Biley  et  al.  v.  HarhnesSf  Vol.  2  of  these  Rep.,  34,  and  note  (2). 
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Petit  Jttbors. — If  the  board  doing  county  business  select,  from  the  list  of 
taxable  persons,  the  names  of  the  petit  jurors,  according  to  its  discretion, 
instead  of  causing  their  names  to  be  drawn  from  a  box  by  the  clerk, 
according  to  the  statute,  out  of  the  whole  number  selected,  it  is  a  good 
cause  of  challenge  to  the  array  (a). 

ERROR  to  the  Bartholomew  Circuit  Court. 

Stevens,  J. — The  material  facts  shown  by  the  record, 
necessary  for  us  to  notice,  are  these :  At  the  September  term, 
1831,  of  the  Circuit  Court  of  Bartholomew  County,  John  Jones, 

(a)  See  Mitchell  v.  Likens,  post,  258.     No  challenge  to  the  array  to  be  permitted  because  of 
any  informality  in  empannelling  or  selecting.    2  R.  S.,  G.  &  H.,  p.  31,  g  6. 
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the  plaintiff  in  error,  was  indicted  for  the  murder  of  John 
Ray.  He  was  tried  and  found  guilty,  and  judgment  of  death 
was  rendered  against  him.  At  the  November  term,  1831,  of 
the  Supreme  Court,  that  judgment  was  reversed,  the  verdict 
of  the  jury  set  aside,  and  the  case  remanded  with  instructions 
o  award  a  venire  de  novo  and  try  the  issue  again.  At  the 
March  term,  1832,  another  trial  was  had  by  a  jury,  and  the 
prisoner  again  convicted,  and  judgment  of  death  passed  upon 
him.     To  reverse  which  this  writ  of  error  is  prosecuted. 

Several  errors  are  assigned,  but  this  opinion  will  be  confined 
to  one  of  them  only,  the  others,  as  we  believe,  not  being  well 
taken. 

The  record  shows  that  the  panel  of  the  traverse  jury  who 
tried  the  issue,  was  arrayed  under  the  act  of  1831,  which 
makes  it  the  duty  of  the  "boards  doing  county  business  in 
each  county  to  cause  to  be  selected,  from  the  list  of  taxable 
persons  in  the  county,  the  names  of  eighteen  grand  jurors  and 
twenty-four  petit  jurors,"  "for  each  and  every  term  of  the 
Circuit  Court  for  one  year  succeeding  such  selection,"  "and  in 
those  counties  where  the  term  of  the  Circuit  Court  extends  to 
two  weeks,  twenty-four  shall  be  selected  as  petit  jurors  for  the 
first  week  and  twenty-four  fbr  the  second  week,  each  of  whose 
names  shall  be  written  on  separate  pieces  of  paper  and  pnt 
into  a  box  to  be  provided  and  kept  for  that  purpose;  and  the 
clerk  of  the  Circuit  Court  shall,  in  the  presence  of  the  board, 
draw  from  said  box  eighteen  names  for  grand  jurors  and 
twenty -four  names  for  petit  jurors,  for  each  and  every  term 
of  said  Court."  It  farther  enacts  that,  where  the  terms  of 
the  Court  extend  to  two  weeks,  double  that  number 
[*38]'  shall  be  put  into  the  box  and  drawn  *as  aforesaid, 
designating  for  which  week  each  panel  is  drawn.  It 
further  enacts  that  these  names,  when  so  drawn,  shall  be  by 
the  clerk  written  upon  separate  panels,  distinguishing  for 
which  term  of  the  Court  each  separate  panel  has  been  thus 
selected,  and  that  these  panels,  so  selected  and  written,  shall 
be  by  the  clerk  recorded  in  the  order  book  of  the  Circuit 
Court.     And  it  further  enacts  that  it  shall  be  the  duty  of  the 
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clerk,  at  least  thirty  days  previous  to  the  sitting  of  each  term 
of  the  Circuit  Court,  to  make  out  two  writs  under  the  seal  of 
the  Court,  directed  to  the  sheriff,  containing  severally  the 
panels  of  the  grand  and  petit  jurors  so  selected  and  drawn  as 
aforesaid  for  that  term,  commanding  him  to  summon  them. 

The  prisoner,  at  the  proper  time,  suggested  to  the  Court 
that  the  jury,  in  that  instance,  had  not  been  selected  agreeably 
to  the  provisions  of  the  statute,  but  had  been  by  the  board 
selected  at  their  own  discretion,  without  causing  them  to  be 
drawn  by  the  clerk,  by  lottery,  out  of  the  whole  number;  and 
for  that  cause  challenged  the  array,  and  offered  to  prove  the 
facts,  but  the  Court  refused  to  hear  the  evidence  and  over- 
ruled the  challenge.  The  defendant  had  an  undoubted  right 
to  challenge  the  array,  and  if  the  sheriff  had  arrayed  the 
panel,  any  partiality  or  default  of  his  or  his  under  ofl&cers, 
would  have  been  good  cause  of  challenge.  Our  statute  has 
taken  that  duty  from  the  sheriff,  and  assigned  it  to  the  boards 
doing  county  business  and  the  clerk  of  the  Circuit  Court;  and 
a  challenge  will  lie  to  the  panel,  for  any  partiality  or  default 
of  those  boards,  or  the  clerk,  in  selecting  and  arraying  the 
panel;  they  having  been  substituted  for  the  sheriff  in  the 
performance  of  that  business.  Gardner  v.  Turner,  9  Johns. 
Rep.,  260. 

Comment  or  illustration  by  us,  on  such  a  state  of  facts  as 
this,  is  unnecessary.  It  is  clear,  if  the  defendant's  suggestions 
are  true,  that  some  of  the  most  material  requisites  of  the 
statute  have  not  been  complied  with.  Whether  the  facts 
suggested  are  true  or  false,  the  Court  should  have  inquired./ 
The  judgment  must  be  reversed,  and  the  verdict  of  the  jury 
set  aside.     Eaton  v.  The  Commonwealth,  6  Binney,  447. 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict 
set  aside.     Cause  remanded,  &c. 

P.  Sweelser,  for  the  plaintiff. 

H.  Breton,  W.  Herod,  and  A.  Lane,  for  the  State. 
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[*  39]  *  Brown  v.  Benight  and  Wife. 

Pabties— Joint  Contbacts.— If  one  of  two  joint  debtors  die,  the  aurvivor 
may  be  sued  for  the  debt;  and  if  the  survivor  be  insolvent,  the  estate  of 
the  deceased  is  chargeable  for  the  debt  in  equity  (o). 

ExECTJTOK  DE  SON  TOBT. — A  person  set  out  from  this  State  for  New  Orleana 
on  a  trading  voyage,  leaving  bis  wife  and  five  small  children  in  a  desti- 
tute situation  His  debts  exceeded  the  value  of  his  property,  and  he  did 
not  live  to  return  home.  Within  a  year  after  his  departure,  and  before  his 
wife  had  any  certain  knowledge  of  his  death,  she  had  used  the  property 
left  by  him  in  the  support  of  the  family  and  in  the  payment  of  his  debts. 
Held  that,  under  these  circumstances,  the  widow  was  not  liable,  aa  an  ex- 
ecutrix de  son  tort,  to  the  creditors  of  her  husband. 

Name.— If  a  father  and  son  are  both  called  A.  B ,  hj  naming  A.  B.  the 
father  prima /acic  shall  be  intended. 

Vendor  and  Purchaser. — B.  received  from  A.,  resident  in  New  York,  $100, 
with  a  request  to  buy  with  the  money  a  tract  of  land  for  A.  in  Indiana,  to 
take  the  title  in  A.'s  name,  and  permit  the  son  of  A.  to  occupy  the  land 
during  A.h  pleasure.  B.  accordingly  bought  a  tract  of  land  for  A.  in  this 
State,  paid  on  it  the  money  received  from  A.,  took  an  assignment  to  A.  of 
the  certificate  of  purchase,  and  delivered  the  same  to  him.  The  son  occu- 
pied the  land,  and  paid  the  further  sum  of  $110  of  the  purchase-money. 
Held,  that  this  purchase  must  be  considered  as  made  for  the  father  alone ; 
that  the  legal  and  beneficial  interest  was  vested  in  him;  and  that  the  land 
was  not  liable  for  the  debts  of  the  son. 

Blackford,  J. — This  is  a  suit  in  chancery  transferred  from 
the  Vigo  Circuit  Court,  the  Circuit  Judge  being  interested. 
The  bill  states,  that  Samuel  Bidleman  and  WilliaQn  Battels  were 
jointly  indebted  to  the  complainant,  in  1826,  for  the  price  of 
two-thirds  of  an  Orleans  boat  and  cargo  of  corn ;  that  Bidle- 
man died  in  New  Orleans,  within  six  months  or  a  year  after 
the  debt  was  contracted;  that  Batteh  is  absent  from  the  coun- 
try and  insolvent;  and  that  a  balance  of  the  debt,  being 
$182.25,  remains  unpaid.  The  bill  further  states,  that  Samuel 
Bidleman,  at  the  time  of  his  death,  was  possessed  of  consider- 
able goods  and  chattels  in  Vigo  County;  that  his  widow,  then 
Sally  Bidleman,  took  possession  of  them  and  sold  them ;  that, 
besides  other  property  of  the  deceased  received  and  disposed 


(a)     See  Devrl  v.  Halsled,  16  Ind.,  287;   Braxton,  Adm'r  v.  The  Stale,  ex  reh,  Jrc,  -25  InJ..  82 
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of  by  the  widow,  there  was  a  certificate  for  a  half-quarter  sec- 
tion of  land  in  Vigo  County,  which  had  cost  him  $200;  and 
that  this  land  certificate,  with  some  other  property,  was  sold 
by  the  widow  to  Benight,  with  whom  she  has  since  inter- 
married. 
[*40]  *The  object  of  the  bill  is  to  obtain  a  discovery  of  the 
assets  of  Bidlemanj's  estate,  and  a  payment  out  of  them 
of  the  complainant's  demand.  The  defendants  deny  the  debt 
claimed  by  the  bill,  except  the  sum  of  thirty -three  dollars  as 
the  price  of  one-third  of  the  boat;  and  this  sum  is  alleged  to 
have  been  paid.  They  deny  that  Samuel  Bidleman,  deceased, 
was  ever  the  owner  of  the  land  certificate,  or  of  the  land,  men- 
tioned in  the  bill.  They  aver  that  the  property  of  Bidleman^ 
made  use  of  by  the  defendant,  Sally,  was  appropriated  by  her, 
before  her  knowledge  of  Bidleman's  death,  to  the  payment  of 
his  debts  and  the  support  of  bis  family.  They  further  state 
that,  since  the  death  of  Bidhman,  the  defendant,  Benight,  has 
taken  out  letters  of  administration  on  the  estate;  that  the 
assets  which  have  come  to  his  hands  do  not  exceed  fifty  dol- 
lars; and  that  the  balance  of  that  sum,  after  deducting  the 
expenses  of  administration,  he  has  permitted  the  defendant, 
Sally,  to  retain,  as  part  of  the  |100  given  to  her  by  the  statute. 
The  first  inquiry  in  this  case  is,  whether  there  is  anything 
due  to  the  complainant  from  Bidleman's  estate?  The  following 
is  the  proof:  In  the  spring  of  1826,  Bidleman  and  Battels 
purchased  of  Brown  two-thirds  of  a  boat,  which  they  loaded 
with  corn  of  their  own,  except  about  five  hundred  bushels 
received  from  Brown  and  to  be  sold  for  him  at  New  Orleans. 
Brovm  furnished  a  hired  man  and  part  of  the  provisions  for 
the  trip.  The  boat  soon  afterwards  arrived  safe  at  Natchez^ 
where  Bidleman  and  Battels  offered  the  corn  for  sale,  but  with- 
out success.  They  left  Natchez,  two  weeks  after  their  arrival, 
for  New  Orleans;  and  this  is  the  last  we  hear  of  the  boat  or 
cargo.  ,  Neither  Bidleman  nor  Battels  ever  returned.  The 
former  is  dead,  and  the  latter  insolvent.  These  facts  show 
that  Bidleman  and  Battels  were  jointly  indebted  to  Brown 
for  two  'thirds  of  the  boat.     Whether   or   not  they  were  also 
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indebted  to  him  for  the  corn  he  famished,  we  shall  not  stop  to 
inquire.  On  Bidleman's  death.  Battels  might  have  been  sued 
for  the  joint  debt;  and,  on  Battles'  insolvency,  the  estate  of 
Bidleman  became  chargeable  for  it  in  equity  (1). 

The  next  question  is,  whether  the  defendants,  Benight  and 
Sally,  his  wife,  executrix  of  Bidleman,  are  liable  to  a  decree 
for  the  debt,  or  any  part  of  it,  for  having  wasted  the  assets  of 
the  intestate?     It  is  proved  that,  when  Bidleman  set  out  with 

the  boat,  he  left  his  wife  and  five  small  children  in  a 
[*41]     destitute  *  condition ;  and  that  his  debts  were  greater 

than  the  personal  property  he  left  was  worth.  Within 
less  than  a  year  after  his  departure,  and  before  any  certain 
knowledge  of  his  death,  his  wife  had  made  use  of  this  prop- 
erty in  the  support  of  his  family  and  the  payment  of  his  debts. 
Among  other  creditors,  she  paid  the  complainant  thirty-nine 
dollars  on  account  of  his  present  demand.  We  are  of  opinion 
that  she  did  not  make  herself  liable  to  the  complainant  for 
any  amount,  under  these  circumstances,  as  executrix  in  her 
own  wrong.  It  is  further  proved,  that,  in  1823,  Samuel  Bidk- 
man,  sen.,  then  and  still  resident  in  New  York,  the  father  of 
the  Bidleman  mentioned  in  the  bill,  delivered  $100  to  Benight 
with  instructions  to  buy  land  in  Indiana  with  the  money  for 
him,  Samuel  Bidleman,  sen. ;  to  take  the  title  in  his,  the  father's, 
name;  and  to  permit  his  son  Samuel  to  occni^y  the  land  during 
his,  the  father's,  pleasure.  Benight,  accordingly,  bought  the 
land  mentioned  in  the  bill,  for  Samuel  Bidleman,  sen.;  paid 
the  $100,  money  of  Samuel  Bidleman,  sen.,  and  received  the 
certificate  assigned  to  Samuel  Bidleman,  by  which  name  both 
the  seller  and  Benight  intended  Samuel  Bidleman,  sen.,  resi- 
dent in  New  York.  Besides  the  $100  so  paid  by  Benight, 
Samuel  Bi'dleman,  jun.,  paid  to  the  vendor  of  the  land  $110  in 
property.  Benight,  afterwards,  delivered  the  certificate  for 
the  land  to  his  principal,  Samuel  Bidleman,  sen.  From  the 
time  of  this  purchase,  in  1823,  the  "land  was  occupied  by 
Samud  Bidleman,  jun.,  until  his  departure  for  New  Orleans  in 
1826.  These  are  the  material  facts  proved  as  to  this  part  of 
the  case. 
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The  assignment  of  this  land  certificate  must  be  considered^ 
under  the  circumstances,  as  having  been  made  to  Samuel  Bidle- 
man,  the  father.  It  is  decided  that  if  father  and  son  are  both 
called  A.  B.,  by  naming  A.  B.  the  father  prima  fade  shall  be 
intended.  Lepiot  v.  Brovme,  1  Salk.,  7.  Besides,  it  is  expressly 
proved  that,  in  the  case  before  us,  the  father  was  intended. 
But  notwithstanding  the  assignment  was  to  the  father,  if  the 
purchase  had  been  really  a  joint  one  by  the  father  and  son,  a 
trust  would  have  resulted  to  the  latter  according  to  the  money 
paid  by  him.  Elliott  v.  Armstrong,  May  term,  1829 ;  Botsford 
V.  Burr,  2  Johns.  Ch.  Rep.,  405.  It  appears  to  us,  however, 
from  the  testimony,  that  this  purchase  was  made  on  account 
of  the  father  alone,  and  that  all  the  parties  intended  that  both 
the  beneficial  and  legal  title  should  be  vested  in  him 
[*42]  What  ^induced  the  son  to  advance  a  part  of  the  con- 
sideration-money for  his  father,  or  when  or  how  he 
expected  to  be  repaid,  if  at  all,  it  is  not  worth  while  to  indulge 
in  conjecture.  It  is  sufficient  for  the  decision  of  the  cause  to 
know  that  the  money  was  not  paid  by  the  son  with  any  view 
of  obtaining,  by  such  payment,  any  title  to  the  land  either  at 
law  or  in  equity;  and  that,  in  fact,  no  such  title  has  ever  been 
made  to  him.  It  is  the  opinion  of  the  Court,  therefore,  that 
Samuel  Bidlemxm,  jun.,  had  no  interest  in  the  land  mentioned 
in  the  bill,  and  that  it  can  not  be  made  liable  to  the  claims  of 
his  creditors. 

The  account  of  the  administration  of  Benight  himself,  aa  ren- 
dered in  the  answer  to  the  bill,  is  not  contradicted.  It  shows 
that  there  are  no  assets  in  his  hands. 

Per  Curiam. — ^The  bill  is  dismissed  with  costs. 

J.  Farrington,  for  the  complainant. 

A.  Kinney,  for  the  defendants. 

(1)  By  the  common  law,  upon  the  death  of  one  joint-contractor,  the  action 
arvires  against  the  other  or  the  rest,  and  the  representative  of  the  deceased 
is  not  liable  at  law.  The  English  commissioners  lately  appointed,  etc.,  had 
some  doubt  whether  it  would  not  be  desirable  to  provide  that,  in  the  case  of 
Bach  death,  the  creditor  should  have  the  option  of  bringing  the  action  either 
fgainst  the  survivor  or  survivors  only,  or  against  the  survivor  or  snrvivora 
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jointly  M'ith  the  personal  representatives  of  the  deceased.    They  concluded, 
however,  not  to  interfere  with  the  existing  rule.    6  Lond.  L.  M.,  261. 

In  Indiana,  the  represesentatives  oi  a  deceased  joint  obligor  are  liable  to  an 
notion  at  law,  by  the  statute,  in  the  same  maimer  as  if  the  obligation  were 
joint  and  several.    Eev.  Code,  1831,  p.  291. 


The  State  v.  Armstrong. 

Fees. — Scire  facias  against  a  surety  on  a  forfeited  recognizance  for  the  prin- 
cipal's appearance  to  an  indictment.  Previously  to  judgment  on  the  scire 
facicLS,  the  principal  was  surrendered  in  discharge  of  las  bail,  and  judg- 
ment was  rendered  against  the  surety,  conformably  to  the  statute,  for  the 
costs.  Hdd,  that  the  prosecuting  attorney's  fee,  in  such  caae,  is  two  dol- 
lars and  fifty  cents. 

ERROR  to  the  Dearborn  Circuit  Court. 

Blackford  J. — Armstrong  entered  into  a  recognizance  for 
the  appearance  of  a  person  indicted  ft)r  an  assault  and  battery. 
The  defendant  in  the  indictment  made  default,  the  recogni- 
zance was  declared  forfeited,  and  a  scire  facias  was 
[*43}  issued  ^requiring  Armstrong  to  show  cause  why  exe- 
cution should  not  issue  against  him.  Previously  to 
judgment  on  the  scire  facias,  the  person  indicted  was  surren- 
dered in  discharge  of  his  bail;  and  judgment  was  rendered, 
oonformaby  to  the  statute,  against  Armstrong  for  the  costs  (1). 
The  execution  and  fee  bill,  which  issued  against  Armstrong, 
contained  a  charge  of  five  dollars  as  a  fee  to  the  prosecuting 
attorney.  The  Circuit  Court,  on  motion,  struck  that  charge 
out  of  the  fee  bill. 

The  statute  regulating  the  fees  of  different  officers,  gives  to 
he  prosecuting  attorney  a  fee  of  five  dollars  for  every  convic- 
ion  on  an  indictment  or  presentment,  and  a  fee  of  three 
dollars  on  every  unsuccessful  application  for  a  divorce.  This 
statute  gives,  also,  a  fee  of  two  dollars  and  fifty  cents  as  an 
attorney's  fee  in  all  civil  actions  at  law,  ^^hen  the  title  to  land 
does  not  come  in  question,  and  of  five  dollars  when  it  does  (2). 
The    recognizance    under    consideration    is    an    obligation    of 
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record,  with  a  pecuniary  penalty.  The  proceeding  by  scire 
facias  against  the  recognizor,  after  the  forfeiture  of  the 
recognizance,  is  to  recover  the  penalty,  and  is  entirely  of  a 
civil  nature.  The  defendant  in  the  scire  fada^,  therefore,  in 
becoming  fixed  for  the  costs,  is  liable  to  pay  as  an  attorney's 
fee,  not  five  dollars  due  on  a  conviction  by  presentment  or 
indictment,  but  two  dollars  and  fifty  cents,  given  to  the 
successful  party  in  every  civil  case. 

The  Circuit  Court  were  right  in  striking  out  the  fee  of  five 
dollars,  but  they  committed  an  error  in  not  allowing  the  two 
dollars  and  fifty  cents. 

Per  Curiam. — The  judgment  is  reversed.  Cause  remanded, 
with  instructions,  &c. 

H.  Brown,  for  the  State. 

A.  La/ne,  for  the  defendant. 

(1)  Rev.  Code,  1831,  p.  316,  409. 

(2)  Rev.  Code,  1831,  p.  246. 


Farley  v.  Smith. 


Practice. — Aasampsit  before  a  justice  of  the  peace.    Declaration  on  a 

promise  to  deliver  the  plaintiff  a  hogshead  of  tobacco,  with  the  money 

counts ;  but  nothing  said  in  the  declaration  as  to  any  instrument  of  writing. 

Judgment  for  the  plaintiff.    The  defendant  appealed,  and  the  justice 

[*44]  sent  up  the  declaration,  and  also  a  *note  purporting  to  be  given  by 
the  defendant  to  the  plaintiff  for  a  hogshead  of  tobacco.  Judgment 
on  appeal  for  the  appellee.  Held,  that  this  Court  could  not,  under  these 
circumstances,  presume  that  the  note  was  the  cause  of  action,  or  that 
it  was  offered  in  evidence  in  the  Court  below.  Held,  also,  that  the  judg- 
ment of  the  Circuit  Court  is  presumed  to  be  correct,  unless  the  record 
show  the  contrary. 

ERROR  to  the  Marion  Circuit  Court.  Smith  sued  Farley 
before  a  justice  of  the  peace  and  obtained  a  judgment.  Farley 
appealed  to  the  Circuit  Court,  and  a  judgment  was  there  also 
rendered  against  him. 
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Ste^'ENS,  J. — This  was  an  appeal  tried  in  the  3Iarion 
Circnit  Court,  upon  a  transcript  of  the  judgment  and  proceed- 
ino-s  of  a  justice  of  the  peace.  The  action  is  assumpsit,  and 
the  declaration  contains  four  counts,  all  founded  upon  promises 
averred  to  be  made  on  the  29th  of  Ajjril,  1825.  The  1st 
count  is  for  a  hogshead  of  tobacco  payable  on  the  1st  of 
March,  1826,  to  be  first  rate,  and  to  weigh  1,100  pounds, 
averred  to  be  worth  thirty-three  dollars ;  the  2d  count  is  for 
forty  dollars  money  lent  and  advanced;  the  3d  count  is  for 
ejoods,  wares  and  merchandize,  worth  forty  dollars;  and  the 
4th  count  is  for  forty  dollars'  worth  of  work  and  labor. 
There  is  no  instrument  in  writing  declared  on  or  mentioned  in 
any  way  in  the  declaration.  The  defendant  pleaded  two  pleas, 
one  non-assumpsit,  and  the  other  non-assumpsit,  supported  by 
an  affidavit  of  its  truth.  It  appears  of  record  by  a  bill 
i>t'  exceptions  that,  on  the  trial  in  the  Circuit  Court,  the 
niaintilf  introduced  evidence  to  prove  the  hand-writing  of  the 
subscribing  witnesses,  and  the  identity  of  the  defendant's 
jjerson ;  and  the  defendant  introduced  evidence  to  prove  that 
he  did  not,  on  the  29th  of  April,  1825,  execute  a  note  to  the 
plaintiif,  but  that  if  he  ever  did  give  the  plaintiff'  a  note  for 
\obacco,it  was  given  in  April,  1823,  payable  the  1st  of  3Iarch 
following. 

The  Court  decided,  that  it  was  immaterial  to  the  plaintiff*'s 
right  to  recover  in  the  cause,  whether  the  note  was  executed 
in  April,  1823,  and  payable  in  the  month  of  March  next 
following,  or  was  executed  in  April,  1825,  and  payable  in  the 
month  of  March,  then  next  following,  or  whether  the  note  was 
dated  in  1823  or  1825. 

No  part  of  the  record  shows,  nor  does  the  bill  of  exceptions 

show,  that  any  note  was  offered  in  evidence  on  the  trial  of 

the  case,  either  before  the  justice  of  the  peace  or  the  Circuit 

Court,  or  that  the  judgment  of  the  Court  is  founded 

[*45]     on  any  note  or  *other  particular  evidence;  nor  does 

the  record  or  bill  of  exceptions  set  out  the  evidence 

which  sustained  the  case,  and  on  which  the  Court  founded  the 

judgment.     It  is  stated  in  the  record,  that  the  justice  of  the 
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peace  sent  up  to  the  Circuit  Court  with  the  transcript,  an 
original  appeal  bond,  the  cause  of  action  in  these  words, 
setting  out  the  declaration,  the  defendant's  bill  of  defense,  and 
a  note  of  hand  in  these  words  and  figures,  to-wit :  "  On  the 
1st  of  March  next,  I  will  deliver  to  Tho.  Smith,  at  Johnston's 
warehouse,  one  hogshead  of  tobacco,  first  rate,  which  shall 
weigh  1,100  pounds  nett.  Value  rec'd.  29th  April,  1825. 
William  M  Farley."  And  the  caption  of  the  transcript  of  the 
proceedings  of  the  justice  of  the  peace  is  in  these  words: 
"  State  of  Indiana,  Marion  county.  Thomas  Smith  v.  William 
Farley,  defendant.  Plaintiff's  demand  on  note  for  delivery  of 
1,100  pounds  tobacco,  thirty-three  dollars  debt  and  forty 
dollars  damages,  total  seventy-three  dollars."  But  in  the 
body  of  the  transcript  no  notice  is  taken  of  the  note:  nor  is 
there  anything  definite  or  certain  about  the  note  mentioned 
in  the  caption.  We  are  not  informed  what  its  date  was,  to 
whom  payable,  or  by  whom  made,  or  when  payable.  And  the 
note,  which  the  record  informs  us  was  sent  up  to  the  Circuit 
Court,  and  is  set  out  at  full  length  on  the  record,  appears  by 
express  words  not  to  be  the  cause  of  action. 

The  Court  appears  to  have  been  substituted  by  the  parties, 
to  hear  the  evidence  and  try  the  issues,  instead  of  a  jury ;  and 
the  plaintiff  under  the  issues  had  a  right  to  give  parol  evi- 
dence, under  any  of  the  counts  in  the  declaration ;  he  also  had 
a  right  to  give  in  evidence  the  note  spread  upon  the  record,  or 
any  other  promissory  note  not  under  seal,  which  was  due  and 
payable  from  the  defendant  to  the  plaintiff  at  the  time  his 
suit  was  brought;  and  from  the  whole  evidence  the  Court 
was,  in  this  case,  the  proper  tribunal  to  determine  whether  the 
plaintiff  had  sustained  his  action  or  not.  It  does  not,  however, 
appear  that  any  note  was  given  in  evidence. 

This  Court  is  bound  t-o  presume,  that  the  Court  below 
decided  correctly  unless  the  contrary  appears,  and  that  could 
only  be  made  appear,  in  this  case,  by  spreading  all  the  evidence 
given,  on  the  record.  This  not  having  been  done,  the  judg- 
ment )f  the  Circuit  Court  must  be  affirmed. 
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Fer  Curiam. — The  judgment  is  affirmed  with  costs. 
C.  Fletcher,  for  the  plaintiff. 
H.  Oregg,  for  the  defendant. 


[*46]  *Hawkins  and  others  v.  Johnson. 

Pleading. — Declaration  in  debt  by  an  execution-plaintifif  on  a  delivery- 
bond  payable  to  the  sheriff,  conditioned  for  the  delivery  of  the  property 
on  a  certain  day.  Suggestion  on  the  record,  that  the  bond  is  defective  in 
not  being  made  payable  to  the  plaintiff.  Breach,  that  the  property  was  not 
delivered  on  the  day  specified  in  the  condition,  nor  at  any  other  time  since 
the  execution  of  the  bond.  Held,  on  general  demurrer,  that  the  declaration 
was  good. 

Same.— A  declaration  in  detinue  may  be  objectionable  on  general  demurrer, 
if  it  do  not  aver  the  value  of  the  property ;  but  the  averment  of  value,  in 
trespass  or  trover,  or  in  suits  on  contracts  for  the  delivery  of  property,  is 
only  matter  of  form. 

APPEAL  from  the  Martin  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  by  Johnsoii 
against  HawUns,  Smith  and  Davis.  The  declaration  states 
that  an  execution  in  favour  of  Johnson  against  Hawkins,  was 
levied  by  Love,  the  sheriff,  upon  a  horse,  saddle  and  bridle, 
the  property  of  Hawkins;  that  Hawkins,  Smith  and  Davis 
executed  a  bond  payable  to  Love,  sheriff,  in  the  penalty  of 
$400,  conditioned  that  Hawkins  should  deliver  the  property  to 
Love,  sheriff,  to  be  sold  by  him  at  the  house  of  John  F.  Davis, 
on  the  20th  of  May  then  next  following,  by  the  hour  of  11 
o'clock;  and  that  the  bond  is  defective,  in  being  made  payable 
to  the  sheriff  instead  of  to  the  execution-plaintiff,  the  latter 
being  the  party  interested.  The  breach  assigned  is — that 
Hawkins  did  not,  on  the  said  20th  of  May,  at  11  o'clock,  nor 
at  any  other  time  since  the  making  of  the  said  writing  obliga- 
tory, deliver  the  horse,  saddle  and  bridle,  nor  either  of  them, 
to  Love,  sheriff,  &c.  The  defendants  demurred  generally  to 
the  declaration,  and  the  Court  gave  judgment  for  the  plaintiff. 
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The  appellants,  defendants  below,  rely  for  a  reversal  of  the 
judgment  on  the  following  grounds: — 

First,  that  the  bond  is  payable  to  the  sheriff,  and  the  suit 
is  in  the  name  of  the  execution-plaintiff.  This  objection  is 
answered  by  the  25th  sec.  of  the  practice  act,  R.  C,  1824,  p. 
294,  which  was  in  force  when  the  bond,  in  the  present  case, 
was  executed.  That  section  authorizes  a  suit  to  be  brought  by 
the  party  interested,  on  a  bond  like  the  one  before  us,  though 
it  have  not  the  substantial  matter  required  by  law — the  party 

suggesting,  as  in  this  case,  that  the  bond  is  defective. 
j'*47J  *The  second  objection  is,  that  the  assignment  of  the 
breach  is  insufficient.  The  general  rule  is,  to  assign 
the  breach  in  the  words  of  the  contract,  or  in  words  co-exten- 
sive with  the  import  and  effect  of  the  contract.  1  Chitt.  PL, 
326.  That  rule  is  complied  with  in  this  case.  The  averment 
is,  that  the  property  was  not  delivered  at  the  time  and  place 
fixed  by  the  bond.  This  is  sufficient.  There  is  a  case,  where 
the  promise  was  to  deliver  goods  on  or  before  the  19th  of  Jan- 
uary, and  the  breach  was,  that  they  were  not  delivered  on  the 
19th  of  January.  Even  that  breach  was  held  good.  The 
objection,  to  be  sure,  was  not  made  till  after  verdict ;  but  Holt, 
C.  J.,  said,  that  the  breach  would  have  been  good  Mdthout  a 
verdict.  Harman  v.  Owden,  1  Lord  Raym.,  620.  Had  the 
promise  in  that  case  been,  as  in  the  present  one,  merely  to  de- 
liver on  a  specified  day,  the  decision  shows  that  no  one  would 
have  doubted  the  goodness  of  the  breach  on  demurrer.  The 
defendant  here  says,  the  property  may  have  been  delivered 
before  the  day.  The  answer  is,  the  sheriff  was  not  bound  to 
receive  it  until  the  day,  and  it  is  not  to  be  presumed  that  he 
did  so.  If  he  did,  it  was  for  the  defendant  to  show  that  fact 
by  plea.  The  declaration,  besides  saying  there  was  no  delivery 
on  the  specified  day,  says  "  nor  at  any  time  since  the  making 
of  the  bond,"  &c.  These  latter  words  are  mere  surplusage, 
and  can  not  be  reached  by  the  demurrer. 

The  last  objection  is,  that  there  is  no  averment  of  the  value 
of  the  property  agreed  to  be  delivered.  This  omission,  in  an 
action  like  the  present,  is  no  objection  on  general  demurrer. 
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It  might  be  a  substantial  defect  in  detinue,  where  the  action  is 
for  the  goods  themselves  or  their  value.     But  in  trespass,  or 
trover,  or  in  suits  on  contracts  for  the  delivery  of  property 
the  averment  of  the  value  is  only  matter  of  form.    The  Mayor, 
<fcc.,  of  Reading  v.  Clark,  4  Barn.  &  Aid.,   268. 

Per  Curiam. — The  judgment  is  affirmed,  with  five  per  cent, 
damages  and  costs. 

S.  Judah,  for  the  appellants. 

A.  Kinney,  for  the  appellee. 


[*48]  HoovEE  V.  Hanna. 

TUBISDICTION. — The  Circuit  Court  cannot  take  cognizance  of  a  matter  of 
controversy  or  suit,  unless  the  same  be  brought  before  it  by  process  of  law 
or  other  legal  proceedings  (a). 

ERROR,  to  the  Wayne  Circuit  Court.  This  suit  was  com- 
menced by  the  appearance  of  Hoover  and  Hanna,  in  the  Circuit 
Court,  and  their  filing  an  agreement  entered  into  by  them, 
relative  to  certain  facts  connected  with  their  respective  claims 
to  the  office  of  clerk  of  the  Cii'cuit  Court  in  Wayne  County. 
The  agreement  concludes  with  praying  the  Court  to  determine 
which  of  the  parties  was  entitled  to  the  office.  The  Circuit 
Court,  thereupon,  gave  judgment  in  favour  of  Hanna. 

Stevens,  J. — ^The  opinion  of  the  Circuit  Court  in  this  case 
must  be  reversed;  the  Circuit  Court  having  no  jurisdiction,  as 
a  judicial  court,  of  any  matter  of  controversy  or  suit,  unless 
it  be  brought  before  the  Court  by  regular  process  of  law,  or 
other  regular  legal  proceedings  known  to  the  law.  Dewhursi 
V.  Coulthard,  3  Dall.,  409.  This  case  was  not  so  brought 
before  the  Court. 

Per  Curiam. — The  judgment  is  reversed.  To  be  certified,  &c. 

0.  H.  Smith  and  M.  M.  Ray,  for  the  plaintiff. 

J.  Rariden,  for  the  defendant. 

(a)    Courts  will  not  take  cognizance  of  fictitious  suits.     Brewington  <t  Low,  1  Ind.,  21;  4 
Id.,  260;  29  Id.,  546. 
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HiDAY  and  Others  v.  Gilmoee. 

Mittimus. — A  person  being  imprisoned  by  virtue  of  a  mittimus  issued  by  s 
justice  of  the  peace,  which  did  not  show  the  cause  of  commitment,  brought 
an  action  of  trespass  against  the  justice,  the  constable  who  executed  the 
mittimus,  and  the  persons  who  assisted  the  constable.  Held,  that  the 
mittimus  was  no  justification  for  the  defendants. 

Trespass — Costs. — In  an  action  of  trespass  in  the  Circuit  Court,  in  which 
the  damages  claimed  exceed  twenty  dollars,  tlie  defendant,  if  found  guilty, 
is  subject  to  costs,  though  the  damages  assessed  be  less  than  twenty 
dollars. 

[*49.]  "■•■Same. — Trespass  for  an  assault,  &c.,  against  four  persons.  Two 
were  found  guilty,  and  two  were  acquitted.  Held,  that  the  defendants 
acquitted  were  entitled  to  costs.  Held,  also,  that  under  the  statute  law,  a 
defendant  is  entitled  to  costs  in  all  cases  in  which  he  obtains  a  verdict. 

ERROR  to  the  Madison  Circuit  Court.  The  plaintiff  below 
claimed  in  this  action  $500  in  damasces. 

Blackford,  J. — Gilmore  brought  an  action  of  trespass  for 
an  assault  and  battery  and  false  imprisonment,  against  Hiday, 
Chodrick,  CotterUl  and  Doty. 

The  defendants  jointly  pleaded  two  pleas  in  justification. 
The  first  plea  is,  in  substance,  that  the  plaintiff  having  been 
fined  by  Hiday,  a  justice  of  the  peace,  for  an  assault  and 
battery,  and  having  refused  to  pay  or  replevy  the  fine,  the 
justice  issued  a  mittimus,  by  virtue  of  which  Chodrick  as 
constable,  and  Cotterill  and  Doty  by  his  command,  took  the 
plaintiff,  &c.  The  second  plea  is  the  same  with  the  first, 
except  that  the  fine  is  alleged  to  have  been  for  profane 
swearing. 

The  plaintiff  replied  to  both  pleas,  that  the  defendants  had 
committed  the  trespass  of  their  own  wrong,  &c. 

On  the  trial,  the  defendants  offered  in  evidence  a  mittimus, 
stating  that  the  plaintiff  had  been  brought  before  the  justice 
on  a  charge  of  profane  swearing,  and  breaking  the  peace  by 
an  assault  and  battery  on  the  body  of  Richard  Kinman;  that 
for  want  of  security  sufficient  to  defray  the  fine  and  costs,  and 
for   failing  to  enter  into  a  recognizance,  &c.,  the  gaoler  was 
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commanded,  &c.     The  plaintiff  objected  to  this  mittimus  as 
evidence,  and  the  Court  sustained  the  objection. 

On  motion  of  the  plaintiff,  the  Court  instructed  the  jury- 
that  they  must,  under  the  state  of  the  pleadings,  find  Hiday 
and  Chodrick  guilty.  The  jury  found  a  verdict  of  guilty 
against  Hiday  and  Chodrick,  and  assessed  the  damages  at  five 
dollars;  and  a  verdict  of  not  guilty  as  to  Cotterill  and  Doty. 
A  motion  for  costs  in  favour  of  all  the  defendants,  was  made 
and  overruled;  as  was  also  a  motion  for  costs  in  favour  of 
Cotterill  and  Doty.  A  judgment  was  entered  on  the  verdict 
against  Hiday  and  Chodrick  for  the  damages  assessed  and 
for  costs. 

We  think  the  Court  did  right  in  refusing  to  admit  the 
mittimus  in  evidence.  It  was  too  defective  to  authorize  the 
imprisonment  charged.  It  is  essential  to  the  validity  of  a 
mittimus  that  it  set  out  the  cause  of  commitment.  3  Bl.  Com., 
127.  That  is  not  done  in  this  case.  The  pleas  state 
[*50]  that,  the  plaintiff  *being  fined  for  profane  swearing 
and  for  an  assault  and  battery,  and  not  paying  or 
replevying  the  fines,  the  mittimus  was  issued  against  him. 
But  the  mittimus  offered  in  evidence,  does  not  show  that  any 
fine  had  been  assessed  against  the  plaintiff,  and  was  conse- 
quently inadmissible  under  either  of  the  pleas. 

After  the  rejecting  of  the  mittimus,  the  pleas  in  justification 
under  it  were  left  without  any  support;  and,  of  course,  the 
subsequent  charge  of  the  Court,  that  the  justice  and  constable 
must  be  found  guilty,  was  unobjectionable.  The  plaintiff 
would  have  been  entitled,  had  he  asked  it,  to  a  similar  charge 
as  to  the  other  defendants. 

We  consider  the  Court  right,  also,  in  refusing  to  give  costs 
to  Hiday  and  Chodrick,  who  were  found  guilty,  though  the 
damages  assessed  were  less  than  twenty  dollars.  It  is  only 
where  the  damages  claimed,  in  trespass,  do  not  exceed  twenty 
dollars,  that  the  plaintiff  suing  in  the  Circuit  Court,  instead 
of  before  a  justice,  is  subjected  to  costs.  Rev.  Code,  1824,  p. 
251  (1). 

The  two  defendants,   Cotterill  and  Doty,  were  acquitted  b} 
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the  jury,  and  were  entitled  to  a  judgment  for  their  costs.  It 
is  true,  that  costs  in  such  cases  were  not  allowed  in  England 
until  the  statute  of  8  and  9  Will.  3,  which  is  not  in  force  here. 
But,  by  a  fair  construction  of  our  own  statute  law,  a  defendant 
must  be  considered  entitled  to  costs  in  all  cases  in  which  he 
obtains  a  verdict  (2). 

The  judgment  against  Hiday  and  Chodriek  is  affirmed ;  but 
the  judgment  refusing  costs  to  Cotterill  and  Doty  must  be 
reversed. 

Per  Curiam. — The  judgment  on  the  verdict  against  Hiday 
and  Chodriek  is  affirmed.  The  judgment  refusing  costs  to 
Cotterill  and  Doty,  on  the  verdict  in  their  favour,  is  reversed. 
Cause  remanded,  &c. 

C.  Fletcher,  for  the  plaintiffs. 

H.  BrovM  and  W.  Quarles,  for  the  defendant. 

(1)  Vide  Rev.  Code,  1831,  p.  297. 

(2)  White  V.  Loyd  et  cU.,  May  term,  1834,  post 


[*61]  *Haebison  v.  Lemon  and  Others. 

Conditional  Sale. — A.  conveyed  a  tract  of  land  to  B.  in  consideration  of 
a  certain  sum  of  money,  and  B.  on  the  same  day  obligated  himself  by  a 
bond  to  re-convey  the  land  to  the  grantor  on  the  repayment  of  the  pur- 
chase-money within  a  certain  time.  Held,  that  these  two  instruments  of 
writing,  taken  together,  amounted  to  a  mortgage  (a). 

Incapacity  to  Contract — Estoppel. — The  doctrine  that  an  obligor  or 
grantor  shall  not  be  permitted  to  stultify  himself,  in  order  to  avoid  his 
bond  or  conveyance,  is  not  recognized  in  modern  times.  But  that  doctrine, 
were  it  recognized,  would  not  prevent  the  heirs  of  an  obligor  or  grantor 
from  showing  his  incapacity  to  contract. 

Same. — A  conveyance  may  be  avoided  by  a  grantor  either  at  law  or  in 
equity,  if,  at  the  time  of  its  execution,  he  was  so  destitute  of  understanding 
as  not  to  know  what  he  was  doing,  whether  the  incapacity  were  occasioned 
by  idiocy,  lunacy,  or  drunkenness  {b). 

(o)    Heath  v.  Williams,  30  Ind.,  495;  22  I<l.,  427;  6  Blackf.,  113;  4  Id.,  101. 
(6)     Gates  V.  Meredith,!  Ind..  440;    Yeales  et  ux.  v.  Reed  et  vr.,  i  Blackf.,  463 ;   Jennera  v. 
Howard,  6  Id.,  240. 
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Opinion  op  Witness. — But  the  mere  circumstance  that,  in  the  opinion  of  a 
witness,  the  grantor  was  too  much,  intoxicated,  when  he  executed  the  deed, 
to  transact  business  safely,  is  not  sufficient  of  itself  to  avoid  the  deed. 

ERROR  to  the  Dubois  Circuit  Court. 

Blackford,  J. — This  was  a  bill  in  chancery  filed  by  Har- 
bison against  John  Lemon  and  others,  heirs  of  Jacob  Lemon. 
The  bill  states  that  Jacob  Lemon  conveyed  to  Harbison,  the 
complainant,  a  certain  tract  of  land  for  a  valuable  considera- 
tion ;  and  that,  on  the  same  day,  Harbison  bound  himself  by 
a  bond  to  re-convey  the  land  to  the  grantor,  on  being  repaid 
the  consideration-money  within  a  certain  time.  It  also  alleges 
that  Jacob  Lemon  is  dead,  and  that  the  defendants  are  his 
heirs.  The  prayer  of  the  bill  is,  that  the  equity  of  redemption 
be  foreclosed,  and  the  land  sold  for  the  payment  of  the  debt. 
The  answer  of  the  defendants  admits  the  execution  of  the  deed 
and  bond  mentioned  in  the  bill.  It  denies,  however,  that  any 
consideration  was  paid  for  the  deed;  and  avers  it  to  have  been 
fraudulently  obtained  by  the  complainant  from  the  grantor, 
whilst  the  latter  was  in  a  state  of  intoxication.  The  only 
evidence  in  the  cause  is  one  deposition,  introduced  by  the 
defendants.  This  deposition  states,  that  the  consideration  for 
the  deed,  as  the  witness  understood  from  the  parties,  was  as 
stated  in  the  bill.  It  alleges  further,  that  the  grantor,  when 
he  executed  the  deed,  was  too  much  intoxicated  to  transact 
business  safely.     The  decree  of  the  Circuit  Court  is  in  favour 

of  the  defendants. 
[*52]  *The  deed  and  defeasance  in  this  case,  taken  to- 

gether, amount  to  a  mortgage.  The  circumstance  of 
the  defeasance  being  a  separate  instrument  from  the  deed, 
does  not  change  the  nature  of  the  transaction.  Ley  v.  Dun- 
ham, 2  Johns.  Ch.  Rep.,  182.  The  defendants  wish  to  avoid 
this  mortgage  of  their  ancestor,  by  showing  him  to  have  been 
drunk  when  he  executed  the  deed.  There  are  two  questions 
made  in  this  case.  The  first  is,  whether  a  deed  can  be  avoided, 
■  in  any  case,  on  the  ground  of  drunkenness  in  the  grantor?  If 
it  may,  then,  secondly,  whether  the  grantor's  intoxication,  as 
proved  in  this  case,  was  sufficiently  great  to  destroy  the  deed? 
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TJhe  doctrine  in  England  for  a  long  time  was,  that  a  man 
should  not  be  permitted  to  stultify  himself.  Co.  Litt.,  247. 
It  was  not,  however,  originally  the  law  of  that  country,  as  is 
shown  in  Fitzherbert's  Natura  Brevium,  p.  202.  Nor  is  it 
believed  to  be  the  law,  either  there  or  here,  at  the  present 
time.  But  were  that  principle  still  to  be  recognized,  it  would 
not  affect  the  cause  before  us.  It  is  not  the  mortgagor  him- 
self, but  his  heirs,  that  are  the  defendants  in  this  case ;  and  it 
was  never  denied  but  that  the  heirs  might  avoid  the  bond  of 
their  ancestor,  on  the  ground  of  his  incapacity  to  contract. 
Co.  Litt.,  247;  Beverley's  case,  4  Co.  Rep,,  123.  The  inca- 
pacity produced  by  drunkenness,  has  been  often  distinguished 
from  that  arising  from  idiocy,  lunacy,  and  the  like.  It  is  said 
by  Lord  Coke,  that  a  drunkard  is  voluntarius  dceman;  and  that 
his  drunkenness  being  of  his  own  procuring,  affords  him  no 
privilege.  Co.  Litt.,  247.  This  harsh  doctrine,  however,  has 
been  very  considerably  relaxed  since  the  time  of  Coke.  In 
later  and  more  liberal  times  it  has  been  held,  that  the  obligor 
may  avoid  his  bond  at  law,  by  proof  that  they  made  him  sign 
it  when  he  was  so  drunk  that  he  did  not  know  what  he  did. 
Bull.  N.  P.,  172.  And  it  has  been  also  said,  that  a  man  may 
be  relieved  in  equity,  against  his  deed,  on  the  ground  of  drunk- 
enness, if  he  had  been  made  drunk  through  the  contrivance 
of  the  grantee.  Johnson  v.  Medlicott,  3  Peere  Wms.,  130.  The 
true  principle  probably  is,  that  a  deed  may  be  avoided,  either 
at  law  or  in  equity,  if,  at  the  time  of  its  execution,  the  obligor 
was  so  destitute  of  understanding  as  not  to  know  what  he  was 
doing ;  whether  the  incapacity  be  occasioned  by  idiocy,  lunacy, 
or  drunkenness  (1). 

The  2d  question  is,  was  the  grantor,  in  the  case  before 
[*53]  us,  so  *drunk  as  to  be  insensible  to  what  he  did?  A 
single  witness  only  is  called  to  sustain  the  defense. 
His  evidence  is,  that  he  came  up  to  the  parties  about  the  time 
when  the  deed  was  executed;  and  that  the  grantor  was  much 
inioxicated,  and  too  drunk,  in  the  opinion  of  the  witness,  to 
transact  business  safely.  The  contract  is  not  shown  to  be 
unfair;    nor    is   there    any    proof  that    the    intoxication    was 
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produced  by  the  grantee's  contrivance.  The  defendants  rely 
on  the  naked  fact  •'>f  drunkenness.  To  enable  them  to  succeed, 
they  were  bound  to  prove  the  drunkenness  to  have  been  so 
great  as  to  produce  an  absolute  privation  of  understanding 
for  the  time,  similar  to  cases  of  idiocy  or  insanity.  This  they 
have  not  done.  The 'circumstance  of  the  grantor's  being  too 
much  intoxicated,  in  the  opinion  of  a  witness,  to  transact 
business  safely,  is  not  sufficient  of  itself  to  avoid  the  deed. 
It  might  have  been  important  in  making  out  a  case  of  fraud, 
but  that  was  not  attempted. 

Fer  Curiaw.. — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c- 

C,  Fletcher,  for  the  plaintiff. 

C.  J.  Battell,  for  the  defendants. 

(1)  The  following  is  Mr.  Sfarkie^s  language  on  this  subject;  "A  defendant 
may  avoid  even  a  deed,  on  non  est  factum  pleaded,  by  evidence  that  he  was 
made  to  sign  it  wlien  he  was  so  drunk  that  he  did  not  know  what  he  did ;  in 
which  case  it  is  entirely  void.  So,  a  fortioi-i,  may  he  avoid  an  alleged  agree- 
ment not  under  seal,  by  such  evidence.  Bull.  N.  P.,  172;  Pitt  v.  Smith,  3 
Camp.,  33  ;  Fenion  v.  Holloway,  1  Starkie's  Cas.,  126.  It  has  indeed  been  said, 
that  a  court  of  equity  will  not  relieve  in  such  a  case,  unless  the  inability 
were  occasioned  by  the  management  and  contrivance  of  him  who  gained  the 
deed.  Johnann  v.  Medlicoff,  3  Peere  Wms.,  130;  1  Ves.  &  Beam.,  30.  But,  at 
common  law,  no  such  distinction  seems  to  obtain:  the  law  regards  the 
contracts  of  one  who  for  the  time  is  bereaved  of  reason,  though  by  his  own 
folly,  as  void,  and  does  not  punish  his  moral  delinquency  by  subjecting  him 
to  obligations,  to  which  assent  is  essential,  when  he  was  incapable  of  assent. 
See  the  observations  of  Bayley,  J.,  in  Bagstei-  v.  Earl  of  Portsmouth,  7  Dowl. 
&  Ryl.,  614."     2  Stark.  Ev.,  5th  Amer.  ed.,  287. 

A  late  English  case  decides  the  general  rule  in  these  cases  to  be,  that  a 
court  of  equity  will  not  assist  a  person  who  has  obtained,  or  wishes  to  get  rid 
of,  an  agreement  or  deed,  on  the  mere  ground  of  intoxication ;  that  exceptions 
to  the  rule  are,  where  any  contrivance  was  used  to  draw  him  into  drink,  or 
any  unfair  advantage  made  of  his  situation;  or  where  he  was  in  that  extreme 
state  of  intoxication,  which  deprived  him  of  his  reason,  and  which  even  at 
law  would  invalidate  a  deed.     Cooke  v.  Clayworth,  18  Ves.,  12. 

An  English  writer,   in  1829,  thus  expresses  himself:     "Neither  law  nor 

common  sense  allows  that,  where  one  of  the  essential  ingredients  is 

[*54]     wanting,  the  "binding  consequences  of  a  contract  should  attach ;  and 

mental  incapacity,  at  the  time  of  contracting,  is  admitted  therefore  as 

a  good  defence,  njt  only  in  equity  but  at  law.     Our  law  was,  indeed,  once 
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disgraced  by  the  recognition  of  a  contrary  doctrine,  supported  by  a  refine- 
ment of  absurdity,  which  declared  that  a  man  could  not  be  allowed  to  stultify 
himself,  Co.  Litt.,  247;  4  Co.,  124;  Cro.  Eliz.,  398.  But  at  this  day  do 
stipulation,  however  testified,  wiiether  by  parol,  by  deed,  or  by  record, 
entered  into  by  one,  who  at  the  time  was  destitute  of  understanding,  will 
prevail  in  a  court  of  equity;  and  even  at  common  law,  nothing  but  the 
transcendant  authority  of  a  record,  which  admits  of  no  question,  is  exempt 
from  impeachment  on  that  ground.  Hob.,  224.  Whether  the  temporary 
prostration  of  the  understanding,  induced  by  a  fit  of  drunkenness,  is  such  an 
incapacity  -for  contracting,  as  will  on  that  account  defeat  an  engagement 
entered  into  under  such  circumstances,  was  a  question  formerly  much 
controverted :  Ch.  Cas.,  107 ;  Co.  Litt.,  247 :  but  it  seems  now  to  be  settled,  as 
good  sense  and  consistency  demand,  that  such  an  engagement,  wanting  the 
requisite  assent  of  the  understanding,  is  invalid  both  at  law  and  equity.  18 
Vee.,  15,  16;  Bull.  N.  P.,  172;  3  Camp.,  33;  1  Stark.  Cas.,  126."  Lond.  L. 
M.,  533. 

A  marriage  was  annulled  in  an  ecclesiastical  Court,  in  a  suit  by  the 
husband,  on  the  ground  of  his  insanity  at  the  time  of  the  marriage.  Lord 
Siowell,  in  the  decision  of  that  case,  says:  "It  is,  I  conceive,  perfectly  clear 
in  law,  that  a  party  may  come  forward  to  maintain  his  own  past  incapacity ; 
and  also  that  a  defect  of  incapacity  invalidates  the  contract  of  marriage,  as 
well  as  any  other  contract."     Turner  v.  Meijers,  1  Hagg.  C.  E.,  414. 

The  opinion  in  the  text  is  sustained  by  the  following  American  authorities : 
Mitchell  V.  Kingman,  5  Pick.,  431 ;  Samuel  v.  Marshall,  3  Leigh,  567 ;  Barrett 
V.  Buxton,  2  Aiken's  Rep.,  167 ;  Prentice  v.  Achorn,  2  Paige,  30 ;  2  Kent's 
Com.,  451.  The  Chancellor,  in  Prentice  v.  Achorn,  supra,  says :  "  Voluntary 
drunkenness  will  not  protect  a  person  from  liability  for  torts,  or  from  punish- 
ment for  crimes,  committed  while  in  that  situation ;  but  it  renders  him  for  the 
time  incapable  of  exercising  reason,  without  which  he  cannot  make  a  valid 
contract." 

With  respect  to  lunacy,  it  has  been  decided  that  a  tradesman,  having  bona 
fide  furnished  necessaries  to  a  lunatic  without  being  aware  of  his  infirmity, 
may  recover  their  value  in  an  action  at  law.  Littledale,  J.,  in  this  case, 
observed  that  a  deed,  bond,  or  other  specialty,  might  be  avoided  by  a  plea 
of  lunacy,  if  at  the  time  it  was  executed,  the  contracting  party  was  non 
nnmpos  mentis,  but  that  this  rule  did  not  apply  to  the  case  before  the  Court. 
Bagster  v.  Earl  Portsmouth,  7  Dowl.  &  Ryl.,  614. 

See  Chitt.,  J-n.,  on  Cont.  29,  256;  Shelford  on  Lunatics,  410-414,  419-422; 
Hurlstone  on  Bonds,  4;  Ind.  Rev.  Code,  1831,  p.  287. 
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The  State  v.  Cogqswell.. 

Extortion — Indictment. — In  an  indictment  for  extortion  where  nothing 
was  due,  there  must  be  an  averment  that  nothing  was  due;  and  if  the 
charge  be  for  taking  more  than  waa  due,  the  indictment  must  show  how 
much  was  due. 

r*55]     *  ERROR  to  the  Hamilton  Circuit  Court. 

Blackford,  J. — This  is  an  indictment  against  a  jus- 
tice of  the  peace  for  extortion.  The  indictment  charges  that 
the  defendant,  being  a  justice,  &c.,  did,  unlawfully  and  by 
color  of  his  office,  take  and  extort  from  one  Robert  Still  the 
sum  of  three  dollars ;  which  sum  of  three  dollars  was  not  then 
and  there  due  to  the  said  justice;  and  which  sum  was  three 
dollars  more  than  was  then  and  there  due  to  the  said  justice; 
contrary  to  the  form  of  the  statute,  &c.  There  is  a  second 
count  to  the  same  effect  with  the  first.  The  Circuit  Court,  on 
motion  of  the  defendant,  quashed  the  indictment. 

This  indictment  is  clearly  defective.  There  is  express 
authority  for  saying  that,  in  an  indictment  for  extortion  where 
nothing  is  due,  it  must  be  averred  that  nothing  was  due;  and 
that  if  the  charge  be  for  taking  more  than  was  due,  the  indict- 
ment must  show  how  much  was  due.  Neither  of  these  allega- 
tions is  contained  in  this  indictment;  and  it  cannot,  therefore,^ 
be  supported.  Lake's  Case,  3  Leonard's  Rep.,  268 ;  4  Comyn's 
Digest,  154. 

Per  Curiam. — The  judgment  is  affirmed.  To  be  certified,  &c. 

H.  Brovm,  for  the  State. 

C.  Fktcher,  for  the  defendant. 


Wilburn  v.  Larkin  and  Others. 

Bond— C!cnstruction  of.— A  bond  commenced  as  follows:     Know  all  men, 
Sic,  thai  we,  Lionel  J.  Larkin,  Dennis  Carroll,  &c.,  are  held,  &c.,  and  the 
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form  of  its  execution  as  concerned  Larkin  was  as  follows:  For  L.  J.  Lar- 
kin,  George  Crum,  [L.  S.]  Held,  that  so  far  as  relates  to  the  face  of  the 
bond,  Larkin  must  be  considered  as  one  of  the  parties  to  it ;  but  that  its 
execution  would  have  been  more  formal  had  it  been  thus :  Lionel  J.  Larkin, 
[L.  S.]  by  Oeorge   Crum,  his  attorney. 

ERROR  to  the  Posey  Circuit  Court. 

Blackfoed,  J. — This  was  an  action  of  debt  by  Wilburn 
against  Larkin  and  others,  on  an  appeal  bond.  The  declara- 
tion states  "that  Jesse  Y.  Wilburn  complains  of  Lionel  J.  Lar- 
kin (alias  L.  J.  Larkin),  Oeorge  Crum,  James  P.  Drake  {alias 
J.  P.  Drake),  John  Knight,  Dennis  Carroll,  and  Andre"* 
[*56]     Burlison  ^(alias  A.  H.  Burlison),  in  custody,  &c.,  of 

plea,  &c.  For  that  whereas  the  said  defendants  her<  ■ 
tofore,  to-wit,  on,  &c.,  at,  &c.,  by  their  certain  writing  obliga- 
tory, sealed  with  their  seals,  &c.,  acknowledged  themselves  to 
be  held,  &c.  To  be  paid,  &c.,  when  they,  the  said  defendants, 
should  be  thereunto  afterwards  requested."  The  condition  of 
the  bond  and  the  breach  are  then  set  out.  To  this  declaration 
the  defendants,  without  craving  oyer,  pleaded  non  est  factum. 

On  the  trial,  the  plaintiflP  offered  in  evidence  a  bond  to 
the  following  effect :  "  Know  all  men,  &c.,  that  we,  Lionel  J. 
Larkin,  Dennis  Cai-roll,  John  Knight,  James  P.  Drake,  Andrew 
Burlison  and  George  Crum,  are  held,  &c.  For  the  payment, 
&c.,  we  bind  ourselves,  our  heirs,  &c.,  jointly  and  severally," 
&c.  This  bond  is  conditioned  for  the  due  j)i"Osecution  of  the 
appeal  by  Larkin.  The  form  of  the  execution  of  the  bond  by 
Larkin  is  as  follows:  For  L.  J.  Larkin,  George  Crum  [L.  S.] 
The  other  obligors  appear  to  have  executed  the  bond  in  person. 
The  defendants  objected  to  this  bond  as  evidence,  on  the 
ground  that  it  varied  from  the  one  described  in  the  declara- 
tion, in  this,  that  the  bond,  as  stated  in  the  declaration,  pur- 
ported to  be  Larkin's,  whilst  that  offered  in  evidence  was  the 
bond  of  Ci'um  and  not  of  Larkin.  This  objection  was  ad- 
judged valid  by  the  Circuit  Court,  and  the  bond  was  rejected. 

The  verdict  and  judgment  were  for  the  defendants.  The 
plaintiff  appeals  to  this  Court. 

The  only  qv  estion  in  the  cause  is,  whether  the  bond  offered 
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m  3videiice  purports  on  its  face  to  be  the  bond  of  LarMn? 
The  defendants  contend  that  it  appears  to  be  Crum's  bond  and 
not  LarUn's.     We  have  no  doubt  on  this  question.    LarUn  is 
named  in  the  body  of  the  bond  as  ou^  of  the  obligors,  and  it 
appears  to  be  executed  for  him  by  an  agent.    So  far,  therefore, 
as  the  face  of  the  bond  determines  the  point,  LarUn  must  be 
considered  one  of  the  parties  to  it.     The  case  of  JDeming  v 
Lindley,  May  term,  1823,  shows  this.     The  execution  would 
have  been  more  formal,  had  it  been  thus:     Lionel  J.  Larhn, 
TL.  S.]  by  George  Crura,  his  attorney.     But  it  is  in  substance 
the  same.     The  objection,  therefore,  made  to  the  admission  of 
the  bond  in  evidence  was  insufficient,  and  should  not  have  been 
sustained.     This  decision  will  not  prevent  the  defendants  from 
making  any  other  objections  in  the  Grcuit  Court,  to  the  admis- 
sion of  the  bond,  which  they  may  consider  valid  (1). 
[^57]     "^Per   CwHam.— The  judgment  is   reversed,  and   the 
verdict  set  aside,  with  costs.     Cause  remanded,  &c. 

*8.  Judah,  for  the  plaintiff. 

S.  Hall  and  C.  L  Battell,  for  the  defendants. 

(1)  Although  the  bond  be  executed  for  the  principal  by  an  agent,  it  may, 
S8  in  the  case  in  the  text,  be  declared  on  as  made  by  the  principal  himself. 
Chitt.  on  Bills,  7th  ed.,  357.  It  is  usual,  however,  to  state  that  the  party 
executed  the  bond  by  an  agent,    lb  ;  2  Chitt.  PI.,  117. 


Hagar  and  Another  v.  Mounts. 

PBomssOBT  NOTE-PLEADENG.-If  a  special  plea,  denying  the  execution 
of  a  note  on  wliich  the  suit  is  founded,  be  not  verified  by  affidavit  as  the 
statute  requires,  and  the  plaintiff  make  no  objection  to  the  plea  on  that 
ground,  but  go  to  trial  on  the  merits,  he  is  presumed  to  have  waived  the 
formality  of  the  affidavit  (a).  ,  .      r.   • 

B^BAUD  -If  A.,  for  a  debt  due  to  him  from  B.,  take  a  note  executed  by  B.  m 
the  name  of  the  firm  of  B.  &  C,  without  the  knowledge  of  C,  it  is  a  fraud 

~Z^BradUy  el  al.  v.  The  Banlc  of  the  State  ^-c,  20  Ind..528;  4  Blackf..  168;  Id.,  4-1:;.  post. 
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on  C.  and  the  note  does  not  bind  him :  and  if  D.,  supposing  from  its  fa< « 
that  the  note  has  been  duly  executed  by  JB.  &  C,  execute  il  with  the  intta 
tion  of  being  their  surety,  it  is  also  fraudulent  ana  void  as  to  turn  (O). 

APPEAL  from  the  BaHhaiomew  Circuit  Court. 

Blackfoed,  J. — T.  Mounts  sued  D.  Hagar  and  G.  £.  Hart 
before  a  justice  of  the  peace,  on  a  promissory  note  for  $100. 
The  note  filed  is  as  follows :  "  Columbus,  January  14, 
1831.  Three  months  after  date,  we  or  either  of  us  promise  to 
pay  unto  Thomas  Mounts  or  order,  one  hundred  dollars,  for 
value  received;  (Signed)  Wilson  &  Hagar.  Gideon  B.  Ha7't." 
Hagar  pleaded,  that  the  note  was  given  by  Wilson  for  money 
long  before  obtained  by  the  latter  and  one  Arnold,  and  not  for 
the  use  of  Wilson  &  Hagar;  that  he,  Hagar,  had  never  assented 
to  the  making  of  the  note ;  and  that  these  facts  were  known  to 
the  plaintiff.  Hart  pleaded  the  same  facts  that  are  contained 
m  Hagar's  plea,  and  stated  further  that  when  he  signed  the 
note  he  did  so,  as  he  supposed,  as  a  surety  for  money  due  from 
Wilson  &  Hagar.  The  cause  was  tried  by  the  justice,  and 
judgment  rendered,  on  the  merits,  in  favor  of  the  defendants. 

Mounts  appealed  to  the  Circuit  Court.  The  parties,  by 
agreement,  submitted  the  cause  to  the  Circuit  Court 
L*58]  without  *the  intervention  of  a  jury.  The  Court,  after 
hearing  the  allegations  and  proofs,  gave  judgment  in 
favour  of  the  plaintiff  for  |102.50,  besides  costs.  On  the  trial 
of  the  cause  before  the  Circuit  Court,  a  bill  of  exceptions  to 
the  following  effect  was  filed:  -The  defendants,  Hagar  & 
Hart,  offered  to  prove  that  the  note  sued  on,  was  for  a  debt 
due  by  Wilson  &  Arnold  before  Wilso7i  &  Hagar  were  part- 
ners ;  that  it  was  given  by  Wilson  to  secure  that  debt  without 
Hagar's  knowledge  or  consent;  and  that  Hart  supposed  he  was 
becoming  surety  for  a  debt  due  by  the  firm  of  Wilson  &  Hagar. 
T^his  testimony  the  Court  refused  to  admit.  The  appellants. 
Hagar  and  Hart,  contend  that  the  evidence,  set  out  in  the  bill 
of  exceptions,  should  have  been  received. 

The  first  thing  to  be  examined  is,  whether  the  evidence 

(6)     See  this  case,  post,  201  ;  5  Blackf.,  3G7. 
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oflfered,  supposing  it  tended  to  the  making  of  a  good  defense, 
was  admissible  under  the  pleas  filed?  By  the  statute,  any  plea 
requiring  proof  of  the  execution  of  a  bond  or  note,  must  be 
supported  by  affidavit.  Rev.  Code,  1824,  p.  292.  The  pleas 
in  this  case  deny  the  execution  of  the  note  by  Hagar  and  aver 
it  to  have  been  given  by  Wilson  for  his  individual  debt.  If 
the  statute  extends  to  these  pleas,  it  was  for  the  plaintiff  to 
object  to  them  on  that  ground.  This  he  did  not  do;  but,  on 
the  contrary,  he  went  to  trial,  without  objection,  on  the  merits 
of  the  defense.  He  must,  therefore,  be  presumed  to  have 
waived  the  formality  of  an  affidavit  to  the  pleas.  Where  the 
parties  go  to  trial  on  the  general  issue  without  its  being  sworn 
to,  the  defendant  is  presumed  to  rely  on  some  other  defense 
than  a  denial  of  the  note.  But  no  such  presumption  can  exist, 
in  the  case  of  a  special  plea  denying  the  execution  of  the  note. 
The  plaintiff  need  not  go  to  trial  on  the  special  plea  unless  it 
be  sworn  to,  but  if  he  does,  the  same  proof  will  be  admissible 
as  if  the  affidavit  had  been  made.  Considering  the  pleas  in 
this  case,  therefore,  as  regularly  before  the  Court,  the  evidence 
in  their  support,  if  it  tendexi  to  show  a  valid  defense,  should 
not  have  been  rejected. 

We  come  now  to  the  second  question  in  the  cause.  Did  the 
testimony  offered  tend  to  prove  that  the  plaintiff  ought  not  to 
recover?  There  is  no  difficulty  on  this  point.  It  is  settled 
by  decided  cases.  Mounts,  the  plaintiff  below,  for  a  private 
debt  due  to  him  from  Wilson,  takes  a  note  from  Wilson  in  the 
name  of  the  firm  of  Wilson  &  Hagar,  without  the  knowledge 

of  Hagar. 
[*59]  *This  is  a  fraud  on  Hagar,  and  the  note  does  not 

bind  him.  The  note  appearing  on  its  face  to  be  the 
note  of  Wilson  &  Hagar,  is  executed  by  Hart  with  the  inten- 
tion of  being  their  surety.  If  it  was  fraudulent  and  void  as  to 
Hagar,  it  must  be  so  also  as  to  Hart.  Hart  might  be  willing 
to  be  surety  for  the  firm  of  Wilson  &  Hagar,  but  not  for  Wil- 
son alone.  The  evidence  offered,  therefore,  constituted  a  good 
bar  to  the  action,  and  ought  to  have  been  admitted  by  the 
Circuit  Court.  Shirreff  v.  Wilks,  1  East.,  48;  Arden  v. 
Vol  III.— 5  (65) 
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Sharpe,  2  Esp.  R.,  524;  Green  v.  Deakin,  2  Stark.  R.,  347; 
Livingston  v.  Hastie,  2  Caines'  R.,  246;  Livingston  v.  Roose- 
velt, 4  Johns.  R.,  251. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

P.  Sweetser  and  /.  Whitcomb,  for  the  appellants. 

H.  Gregg,  for  the  appellee. 


Cooper,  Administrator,  v.  Thatcher  and  Another. 

Admhtistkator — Costs. — A  bill  in  chancery,  filed  by  an  administrator  on  a 
cause  of  action  which  accrued  to  the  intestate  in  his  life-time,  was  dis- 
missed upon  the  merits.  Seld,  that  the  defendant  was  not  entitled  to  r 
decree  for  costs  (a). 

ERROR  to  the  Allen  Probate  Court. 

Stevens.  J. — Cooper,  the  plaintiif  in  error,  is  the  adminis- 
trator of  the  estate  of  James  Thatcher,  deceased,  who  died 
intestate.  As  such  administrator,  he  filed  a  bill  in  the  Pro- 
bate Court  of  the  county  of  Allen  against  one  John  Thateher 
and  Otho  White,  the  defendants  in  error,  on  a  cause  of  action 
which  accrued  to  the  intestate  in  his  life-time.  After  various 
proceedings,  the  bill  was  finally  dismissed  and  a  decree  ren- 
dered against  the  complainant,  the  administrator,  for  costs. 

Several  errors  are  assigned  for  the  reversal  of  the  decree, 
but  it  is  not  necessary  to  notice  them.  The  bill  could  not 
have  been  sustained,  even  if  the  facts  cliarged  in  it  were  true; 
hence  the  only  question  for  us  to  determine  is,  whether  the 
court  erred  in  rendering  a  decree  against  the  administrator  for 
costs?  At  common  law  neither  party  recovered  costs. 
[*60]  The  English  ^statutes,  giving  costs  to  defendants,  are 
held  to  apply  only  to  the  cases  where  the  contract  wag 
made  with,  or  the  wrong  done  to,  the  plaintiff  himself.     An 

(a)    Ezecntors  and  administrators  not  liable  in  their  individual  capacity  for  costs  of  suit. 
2  R.  S.,  G.  &  n.,  p.  527,  g  151.     See  0  Ind.,  44,  post  239 ;  4  Blackf.,  77  ;  20  Ind.,  406. 
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executor  or  administrator-plaintiff,  therefore,  being  a  stranger 
to  the  affairs  of  the  deceased,  is  considered  not  liable  for  costs 
when  he  acts  bona  fide,  and  could  not  have  sued  in  his  gwu 
right.  3  Bl.  Comm.,  400;  Sayer  on  Costs,  94;  Harrison  v. 
Warner,  1  Blackf.  Rep.,  385  and  note  (2),  and  the  authorities 
there  cited  (1).  The  administrator  in  this  case  could  not  have 
sued  in  his  own  right,  and  as  nothing  appears  of  record  that 
shows  he  did  not  act  bona  fide,  the  decree  as  to  the  costs  must 
be  reversed. 

Per  Curiam. — The  decree  as  to  the  costs  is  reversed,  &c. 
Cause  remanded,  &c. 

H.  Cooper,  for  the  plaintiff. 

J.  Rariden,  for  the  defendants. 

(1 )  In  England,  executors  and  administrators  were  not,  until  a  very  recent 
(Statute,  personally  liable  for  costs  when  they  sued  at  law  on  contracts  alleged 
to  have  been  made  with  the  deceased,  though  they  were  nonsuited,  or  had 
a  verdict  against  them ;  but  the  estate  was  liable  in  such  cases.  Baker  v. 
Tyrwhitt,  4  Campb.,  27.  If  the  declaration  alleged  the  contract  to  have  been 
made  with  the  plaintiff,  though  in  his  representative  character,  and  he  failed 
«s  mentioned  above,  he  was  then  personally  responsible  for  the  costs  Jobaon 
V.  Forster,  1  Earn.  &  Adol.,  6;  Slater  v.  Laivson,  Id.,  893.  In  eqwiy.  an 
executor,  whether  plaintiff  or  defendant,  who  incurred  costs  in  performance 
of  his  duty,  was  allowed  them  out  of  the  estate.  2  Williams  on  Ex'rs., 
1252-3. 

The  English  statute  now  enacts — "That  in  every  action  brought  by  an 
executor  or  administrator,  in  right  of  the  testator  or  intestate,  such  executor 
or  administrator  shall,  unless  the  court  in  which  such  action  is  brought,  or  a 
judge  of  any  of  the  superior  courts  shall  otherwise  order,  be  liable  to  pay 
costs  to  the  defendant  in  case  of  being  nonsuited,  or  a  verdict  passing  against 
the  plaintiff,  and  in  all  other  cases  in  which  he  would  be  liable  if  such  plain- 
tiff were  suing  in  his  own  right,  upon  a  cause  of  action  accruing  to  himself; 
and  the  defendant  shall  have  judgment  for  such  costs,  and  they  shall  be 
recovered  in  like  manner."  Stat.  3  and  4  Will.,  4.  See  2  Chitt.  Gen.  Pr. 
Supp.,  105. 

Since  this  statute  it  has  been  decided,  that  on  a  declaration,  containing 
n  account  stated  with  the  plaintiffs  as  executors,  though  it  also  contains 
counts  on  promises  to  the  testator,  the  defendant  is  entitled  to  costs  as  of 
course,  in  case  of  a  nonsuit;  and  that  the  executors  cannot  be  relieved,  in 
such  a  case,  under  the  statute  of  3  and  4  Will ,  4,  which  extends  only  to  cases 
in  which  executors  were  before  exempted  from  the  payment  of  costs.  Spenc^ 
V.  Albert,  4  Nev.  &  Man.,  385 ;  13  Lond.  L.  M.,  451. 
END  OF  MAY  TEEM,  1832. 
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SUPREME  COURT  OF  JUDICATURE 


STATE  OF  INDIANA, 


AT  INDIANAPOLIS,  NOVEMBER  TERM,   1832,  IN  THE  SEVEN- 
TEENTH YEAR  OF  THE  STATE. 


Sacket  V.  Johnson  and  Another. 

Ajpbentice. — Covenant  by  A.  against  B.  and  C.  upon  an  indenture  of 
apprenticeship.  The  indenture  commences  as  follows:  "This  indenture 
made,  &c ,  between  B.  and  C,  his.  father,  of  the  one  part,  and  A.  of  the 
other  part,  witnesseth,  that  the  said  B.  hath  by  his  own  free  will,  and  with 
the  consent  of  the  said  C,  his  father,  testified  by  his  signature  to  these 
presents,  put  himself  apprentice,"  &c.  The  following  is  the  conclusion : 
"In  testimony  whereof,  the  parties  have  hereunto  set  their  hands  and  seals 
the  date  above  mentioned.— 5.  [L.  S.]  C.  [L.  S.]  A.  [L.  S.]  "  There  are 
no  covenants  inserted  on  the  part  of  C.  Breach  assigned,  that  the  appren- 
tice had  absented  himseK,  &c.  Hdd,  that  the  father's  execution  of  the 
indenture  was  a  mere  expression  of  his  assent  to  it  as  required  by  statute; 
and  that,  as  he  had  entered  into  no  covenants,  this  action  could  not  be 
sustained  (a). 

ERROR  to  the  Clark  Circuit  Court. 

M'KiNNEY,  J. — This  is  an  action  of  covenant  brought  on 
an  indenture  of  apprenticeship. 

(d)     Tee  on  the  subject  of  apprentices  1  B.  S.,  G    &  H.,  p.  431. 
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The  plaintiff  declares  that  on  the  24th  day  of  April,  1829 
at,  &c.,  by  a  certain  indenture  of  apprenticeship,  then  and 
there  made  and  sealed  with  the  seals  of  said  Bartholomew 
Johnson  and  Solomon  Johnson,  the  said  Bartholomew 
[*62]  Johnson,  by  his  own  free  *will  and  by  the  consent  of 
his  father,  the  said  Solomon,  testified  by  his  signature 
to  said  indenture,  put  himself  an  apprentice  unto  the  said 
plaintiff  to  the  trade  and  occupation  of  a  house-joiner,  to  dwell 
with  him  as  an  apprentice  from  the  date  aforesaid,  until  the 
24th  day  of  April,  1833;  during  which  term,  the  said  Bar- 
tholomew and  the  said  Solomon,  by  said  indenture,  covenanted 
with  the  plaintiff,  that  the  said  Bartholomew  should  faithfully 
serve  the  said  plaintiff,  and  not  depart  or  absent  himself  with- 
out the  leave  of  the  said  plaintiff,  during  said  term,  &c.  The 
plaintiff  avers  that  the  said  Bartholomew,  as  an  apprentice, 
was  received  into  his  service,  <6;c.,  and  that  he  on,  &c.,  did 
unlawfully  absent  himself,  &c.;  that  the  said  defendants  have 
not  kept  their  said  covenant,  &c. 

On  oyer  prayed,  the  following  indenture  was  set  out: 
"  This  indenture  made  this  24th  day  of  April,  in  the  year 
of  our  Lord,  1829,  between  Bartholomew  Johnson  and  Solomon 
Johnson,  his  father,  of  the  county  of  Clark  and  State  of  Indi- 
ana, of  the  one  part,  and  Nathan  Sacket  of  the  county  and 
State  aforesaid,  of  the  other,  witnesseth,  that  the  said  Barthol- 
omew Johnson  hath  by  his  own  free  will  and  accord,  and  with 
the  consent  of  the  said  Solomon,  his  father,  testified  by  his 
signature  to  these  presents,  put  himself  apprentice  unto  the 
said  Nathan  Sacket,  to  learn  the  trade  and  occupation  of  a 
house-joiner,  which  the  said  Sacket  useth,  and  with  him  to 
dwell  as  an  apprentice  from  the  date  of  these  presents  until 
the  24th  day  o^  April,  1833;  during  all  which  term  the  said 
apprentice,  his  said  master  well  and  faithfully  shall  serve, 
keep  his  lawful  commands,  do  and  obey,  &c.  From  the 
service  of  his  said  master  he  shall  not  at  any  time  depart  or 
absent  himself,  without  the  consent  of  his  said  master,  &c.; 
and  the  said  Sacket  on  his  part  and  in  consideration  of  the 
premises,  promises  well  and  faithfully  to  teach  and  instruct 
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or  cause  to  be  taught  and  instructed,  the  said  Bartholomew 
Johnson  in/'  &c.  The  indenture  conchides:  "In  testimony 
whereof,  the  parties  have  hereunto  set  their  hands  and  seals 
this  date  above-mentioned.  Bartholomew  Johnson,  [L.  S.] 
Solomon  Johnson,  [L.  S.]  Nathan  Sacket,  [L.  S.]  " 

The  defendants  then  demurred  generally.  The  Circuit 
Court  sustained  the  demurrer,  and  rendered  judgment  in 
favour  of  the  defendants  for  costs. 

The  indenture  is  obviously  drawn  within  the  provisions  of 
the  statute  respecting  apprentices  (1).  By  that  act,  the 
L*63]  consent  *of  the  father  or  guardian  of  any  person 
within  the  age  of  twenty-one  years,  must  be  signified 
by  the  signing  and  sealing  of  the  indenture,  to  give  it  validity, 
[f  the  father  or  guardian,  in  addition  to  his  consent  signified 
by  signing  and  sealing,  should  enter  into  covenants,  he  is,  as 
other  covenantors,  responsible  for  their  execution.  Mead  v. 
Billings,  10  Johns.  Rep.,  99;  Branch  v.  Ewington,  Dougl. 
Rep.,  518. 

The  plaintiff  in  error  contends,  that  the  covenants  in  the 
indenture  are  jointly  made  by  the  defendants,  and  that  both 
are  responsible,  if  any  of  the  covenants  have  been  broken. 
He  founds  this  position  on  the  language  used  by  the  parties,  in 
the  beginning  and  conclusion  of  the  indenture.  The  inden- 
ture is  made  by  Bartholomew  Johnson  and  Solomon  Johnson  of 
the  one  part,  and  Nathan  Sacket  of  the  other,  and  witnesseth 
that  the  said  Bartholomew  Johnson  of  his  own  free  will  and 
accord,  and  with  the  consent  of  the  said  Solomon,  his  father, 
testified  by  these  presents,  puts  himself,  &c.  Here  the  reason 
is  given  why  the  father  is  a  party — to  give  his  consent,  which 
is  required,  that  the  son  should  put  himself  an  apprentice,  and 
clearly  not  to  incur  liability  for  covenants  into  which  the 
apprentice,  in  the  body  of  the  indenture,  afterwards  enters. 
The  apprentice  and  the  master  respectively  covenant,  and  it 
is  only  when  we  reach  the  conclusion  of  the  instrument  that 
the  father  again  appears.  He  then,  as  one  of  the  parties,  signs 
and  seals  the  indenture.  The  cases  of  Blunt  v.  Melcher,  2 
Mass.  Rep.,  228,  and  Ackley  v.  Hoskins,  14  Johns.  R.,  374, 
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are  in  point.  These  decisions  are  given  upon  instruments  like 
the  one  before  us,  and  upon  statutes  with  similar  provisions  to 
that  of  this  State. 

We  are  therefore  of  opinion  that  the  Circuit  Court  decided 
correctly,  in  sustaining  the  demurrer  to  the  declaration. 

Per  Cu7'iam. — The  judgment  is  affirmed  with  costs. 

C.  Dewey,  for  the  plantiff. 

J.  H.  Thompson  and  I.  Naylor,  for  the  defendants. 


;i)  Bev.  Code,  1831,  p.,  70. 


[*64]  *GiVEN  V.  Blann. 

Landlord  and  Tenant. — Sheaves  and  shocks  of  com  are  exempt  from 

distress  for  rent. 
Practice. — Wlien  a  demurrer  to  an  avowry  for  rent  u  overruled,  the  jury 
impanelled  under  the  statute  in  such  case,  must  find  the  value  of  the 
distress  as  well  as  the  arrears  of  rent,  or  the  defendant  cannot  have  judg- 
ment for  the  rent  due  (a). 

ERROR  to  the  Switzerland  Circuit  Court. 

Stevens,  J. — The  plaintiff  declared  against  the  defendant 
in  an  action  of  replevin,  for  unjustly  and  unlawfully,  on  the 
15th  day  of  July,  1831,  taking  and  detaining  the  goods  and 
chattels  of  the  plaintiff,  to  wit,  one  hundred  shocks  of  wheat, 
reaped,  bound  into  sheaves,  and  standing  in  shocks  on  the 
field  of  the  plaintiff.  The  defendant  avowed  the  taking  in 
manner  and' form,  &c.,  because  the  plaintiff  held  and  enjoyed 
said  field  of  him,  the  defendant,  as  his  tenant,  and  had  so  held 
and  enjoyed,  &c.,  for  the  term  of  nine  months  before  the  time 
of  making  the  distress,  by  virtue  of  a  certain  demise,  &c., 
under  a  certain  usual  and  customary  rent  of  one-third  part  of 
the  grain  raised  on  the  field,  at  the  time  of  harvesting  the 
same,  and  the  rent  so  payable  became  and  was  due  on  the  12th 

(«)     See  pimcoke  v.  Frederick  el  al.,  1  Ind.,  54. 
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day  of  Jidy,  1831,  &c.  To  this  avowry  the  plaintiff  demur- 
red; the  demurrer  was  overruled,  and  judgment  rendered  for 
the  defendant,  that  he  should  have  a  return  of  the  wheat,  &c. 
A  writ  of  inquiry  was  then  awarded  to  inquire  how  much 
rent  was  due  to  the  defendant,  and  the  sum  of  twelve  dollars 
and  fifty  cents  was  found  due,  upon  which  final  judgment  was 
rendered  against  the  plaintiff,  that  the  defendant  should  re- 
cover of  him  the  sum  of  twelve  dollars  and  fifty  cents,  to- 
gether with  double  costs,  &c. 

The  errors  complained  of  are:  1st,  The  court  erred  in  over- 
ruling the  demurrer  to  the  avowry ;  2d,  The  court  erred  in 
rendering  a  judgment  of  retorno  habendo,  and  in  rendering 
final  judgment  for  the  rent,  without  inquiring  of  the  value  of 
the  property  distrained;  and  3d,  The  Court  erred  in  giving 

double  costs. 
[*65]         *  The  first  point  is,  did  the  Court  err  in  overruling 
the  demurrer  to  the  avowry. 

The  power  of  distraining  for  rent  is,  to  say  the  least  of  it, 
tyrannical,  and  may  be  made  an  engine  of  oppression,  and  is 
almost  irreconcileable  with  the  spirit  of  our  laws  and  institu- 
tions. It  is  an  extraordinary  remedy,  and  is  limited  to  the 
strict  letter  of  the  law,  confined  strictly  to  the  authority  given, 
and  nothing  can  be  taken  by  implication.  It  is  a  proceeding 
by  which  a  landlord  is  permitted  to  seize  and  dispose  of  the 
property  of  his  tenant,  without  his  consent,  and  without  the 
assent  of  his  judges  or  peers,  and,  as  Sir  Edward  Coke  ex- 
presses it,  a  proceeding  in  which  he  is  a  judge  in  his  own 
cause,  contrary  to  the  solid  maxim  of  common  law ;  and  there- 
fore an  avowry  must  be  as  certain,  direct  and  special,  in  both 
form  and  substance,  as  a  plea  of  justification  in  an  action  of 
trespass. 

The  first  objection  raised  is,  that  the  property  taken  as  a 
distress  is  not  distrainable.  The  common  law  imposes  several 
benign  restrictions  on  this  summary  authority  of  distress.  It 
forbids  the  distraining  of  many  articles,  such  as,  first,  things 
fixed  to  the  freehold  or  which  savor  of  realty,  as  fixtures, 
growing  crops,   &c. ;    2d,  things  of  a  perishable  nature,  as 
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milkj  &c.;  3d,  things  that  cannot  be  removed  without  sustaining 
some  injury,  and  which  cannot  be  returned  in  the  same  plight 
in  which  they  were  when  taken,  as  sheaves  and  shocks  of  corn  ; 
4th,  things  delivered  to  a  person  exercising  a  trade,  to  be 
worked  up  or  used  in  the  way  of  his  trade;  5th,  beasts  of  the 
plough  and  implements  of  husbandry;  and  6th,  instruments 
of  a  man's  trade.  3  Bl.  Comm.,  9,  10 ;  3  Kent's  Comm.,  382 ; 
Simpson  V.  Hartopp,  Willes,  512.  The  two  last-mentioned 
exemptions  are  only  exempt  sub  modo,  that  is,  upon  the  suppo- 
sition that  there  is  a  sufficiency  of  other  property  to  be 
distrained.  The  property  distrained  in  this  case,  is  sheaves 
and  shocks  of  corn  in  the  field,  which  are  exempt  from  distress 
by  the  common  law,  and,  if  our  statute  does  not  authorize 
such  a  distress,  the  proceedings  are  illegal  and  void. 

It  has  not  been  contended  that  the  statute  expressly  author- 
izes such  a  distress,  but  that  it  has  taken  away  the  reason  of 
the  common  law,  and  therefore  the  law  is  virtually,  as  to  that, 
repealed;  that,  at  common  law,  the  distress  was  taken  as  a 
pledge,  and  was  held  until  the  tenant  paid  the  rent  or  replevied 

the  property;  and  therefore  sheaves  and  shocks  of 
[-^^66]     corn  could  *not  be  taken,  because  the  removal   and 

return  would  injure  them;  but,  by  our  statute,  the 
distress  is  to  be  absolutely  sold,  unless  the  rent  is  paid  or  the 
property  replevied;  and  therefore  the  reason  of  the  comm-on 
law  cannot  apply.  To  this  argument  it  may  be  correctly 
answered,  that  the  reason  of  the  common  law  remains  unim- 
paired; the  right  of  the  tenant  to  pay  the  rent  or  to  replevy 
the  distress,  remains  in  full  force;  no  alteration  as  to  that  is 
made,  only  the  time  is  limited  to  a  few  days ;  but  if  he  does 
pay  the  rent  or  replevy  the  property  within  the  time  limited, 
it  must  be  returned  to  him  without  damage,  and  in  the  same 
plight  it  was  in  when  seized;  and,  in  the  case  of  sheaves  and 
shocks  of  corn,  that  is  impossible,  and  therefore  they  certainly 
remain  as  things  forbidden  to  be  taken  as  a  distress.  It  may 
be  further  answered  that  nothing  can  be  taken  by  implication, 
and  that,  unless  the  statute  expressly  authorizes  the  distress,  it 
is  illegal. 
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It  has  been  further  argued,  that  the  8th  section  of  our 
-statute  virtually  authorizes  the  distraining  of  sheaves  and 
shocks  of  corn.  That  section  authorizes  the  distraining  of 
growing  crops,  but  says  nothing  about  sheaves  and  shocks. 
It  is  thought  that  this  8th  section  of  the  statute  has  nothing 
whatever  to  do  with  the  point  under  consideration.  The 
reason  of  those  common  law  exemptions  must  be  kept  in  view. 
Growing  crops  are  exempt  from  distress,  not  because  they 
cannot  be  returned  without  injury,  and  in  the  sam^e  plight  in 
which  they  may  be  taken,  but  because  they  savour  of  realty, 
and  the  object  of  that  section  is  to  extend  the  right  of  distress 
to  those  things  which  savour  of  realty,  and  it  cannot  by  any 
correct  view  of  the  case,  be  extended  by  implication  to  goods 
and  chattels.  Sheaves  and  shocks  of  corn  are  goods  and  chat- 
tels, and  if  that  8th  section  extends  to  them,  it  extends  to 
milk  and  all  other  exempted  goods  and  chattels.  That 
section  of  our  statute  is  precisely  like  the  English  statute  on 
the  same  subject,  and  it  has  never  been  supposed  in  England 
to  extend,  by  implication,  to  any  thing  other  than  the  things 
named,  that  is,  growing  crops.  In  England,  they  have  a 
statute  expressly  making  sheaves  and  shocks  of  corn  liable 
to  be  distrained  for  rent,  but  it  is  a  statute  made  for  that 
express  purpose,  and  the  articles  and  things  thereby  subjected 
\o  distress  are  expressly  named,  and  it  has  never  been  carried, 
')y  implication,  to  any  thing  not  expressly  named.     We  have 

no  such  statute. 
[*67]         *  It  is  also  further  contended,  that  the  2d,  5th  and 

7th  sections  of  our  statute  virtually  make  sheaves  and 
shocks  of  corn  distrainable.  The  5th  section  gives  the  land- 
lord a  lien  on  "all  the  goods  and  chattels"  of  the  tenant,  to 
the  amount  of  one  year's  rent,  when  his  claims  for  rent  are 
brought  in  collision  with  the  claims  of  other  creditors,  but  it  is 
a  proviso  with  which  the  tenant  has  nothing  to  do,  he  is  not 
affected  in  any  way  by  it,  it  only  affects  creditors.  It  does  not 
extend  the  remedy  by  distress,  nor  is  the  remedy  by  distress 
the  subject-matter  of  that  section.  A  landlord  has  all  the 
remedies  by  suit  or  suits  that  other  creditors  have,  in  addition 
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to  his  extraordinary  remedy  by  distress,  and  he  may  pursue 

any  of  tliem  he  pleases ;  but  if  he  resorts  to  the  remedy  by  dis- 
tress, he  must  take  its  disadvantages  as  well  as  its  advantages. 
This  5th  section  operates  as  a  mortgage  on  all  the  goods  and 
chattels  of  the  tenant,  to  the  amount  of  one  year's  rent,  against 
other  creditors;  but  against  the  tenant  it  has  no  effect — as  to 
•him  it  is  a  dead  letter.  The  subject-matter  of  the  2d  and  7th 
sections  is  the  remedy  by  distress  for  rent,  and  relates  to  and 
points  out  various  proceedings  in  the  prosecution  of  that 
remedy.  Words  used  in  statutes  are  restrained,  limited,  or 
extended  by  the  subject  of  their  application,  and  hence  the 
propriety  of  the  rule  that  "  words  are  to  be  construed  in  refer- 
ence to  the  subject-matter."  The  statute  forbidding  ecclesias- 
tical persons  to  purchase  provisions  at  Rome,  did  not  prohibit 
the  buying  of  grain  or  meat,  that  not  being  the  subject-matter. 
The  statute  forbidding  the  drawing  of  blood  in  the  streets,  did 
not  extend  to  a  surgeon  who  opened  a  vein  in  the  streets,  that 
not  being  the  subject-matter.  The  statute  giving  the  ship  and 
cargo  to  those  who  might  remain  on  board,  when  the  ship  was 
deserted  in  a  storm  by  the  owners  and  mariners,  did  not  extend 
to  a  sick  man,  who  lay  in  the  ship  and  was  unable  to  get  out, 
and  the  ship  drifted  safely  into  port  by  chance,  with  the  sick 
man  on  board,  because  he  did  not  come  within  the  meaning 
and  subject-matter  of  the  act.  And  the  words  "all  cattle/' 
when  speaking  of  commons  and  commonable  cattle,  are  limited 
and  restricted  to  commonable  cattle,  that  being  the  subject- 
matter.  From  this  rule  of  construction,  and  it  is  the  only  rule 
known  to  the  law,  it  irresistibly  follows  that  the  words  "  any 
goods  and  chattels,'^  as  used  in  the  7th  section  of  the  act, 
are  restricted  and  limited  to  goods  and  chattels  that 
[*68]  *are  distrainable,  distress  and  things  subject  to  distress 
being  the  subject-matter. 

If  this  view  of  the  case,  and  the  law  governing  it,  is  correct, 
no  doubt  can  exist  as  to  the  illegality  of  the  distress.  The 
property  seized  was  not  distrainable,  and  the  demurrer  to  the 
avowry  ought  to  have  been  sustained  (1). 

The  second  en  or  is  also  well  assigned,  but  it  is  unnecessary 
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to  say  anything  about  that,  as  the  first  defeats  and  renders  null 
the  whole  defense  set  up  (2). 

Per  Curiam. — The  judgment  is  reversed  with  costs. 

0.  H.  Smith,  for  the  plaintiff. 

S.  Merrill,  for  the  defendant. 

(1)  The  rent  in  this  case,  viz.,  one-third  of  the  grain  raised,  waa  not  Buffi- 
siently  certain  to  authorize  the  remedy  by  distreee.  Clark  v.  Fraley,  Novem- 
ber Term,  1833,  post. 

(2)  Larkin  ▼.  WUbum,  Vol.  2  of  these  Eep.,  343,  and  note,  accord. 


Hamilton  v.  Woet. 


AlKBItration  and  Award. — An  award  is  not,  under  the  etatate,  conclusiTe 

as  to  the  law  or  the  facts  of  the  case  (a). 
Same. — A  party  has  a  right  to  prove  in  the  Circuit  Court,  as  an  objection  to 
an  award,  an>  misconduct  of  the  arbitrators  or  of  the  opposite  party;  or 
to  show,  by  in^iroducing  the  evidence  which  was  before  the  arbitrators,  that 
they  have  mist?  fcen  the  merits  of  the  cause. 

ERROR  to  ttoe  Jackson  Circuit  Court. 

Blackford,  J. — Samud  Wort  and  Thomas  Hamilton,  the 
parties  in  this  c»uise,  entered  into  bonds  dated  the  17th  of 
November,  1829,  si»i)mitting  a  certain  matter  in  difierence  be- 
tween them  to  arbi?  ration ;  and  the  arbitrators  made  an  award 
in  favour  of  Wort. 

The  arbitration  Li*^d  executed  by  Hamilton,  and  the  award 
of  the  arbitrators,  wa-^  returned  to  the  Circuit  Court;  and  a 
rule  was  obtained  by  Wort,  at  the  September  term,  1830,  calling 
upon  Hamilton  to  shoi**  cause  why  the  award  should  not  be 
made  the  judgment  of  tii>r?  Court.  Hamilton  appeared,  and  in 
answer  to  the  rule  pleaded,  in  substance,  that  the  arbi- 
[*69]  tiators  in  making  *  their  award  had  mistaken  both  the 
law  and  the  fact*  of  the  case,  which  he  was  ready  to 
verify.     This  plea  was  demurred  to  by  Wort,     The  Circuit 

(a)    See  The  Indinna  Central  Bailiea^  Co.  v.  Bradley  el  al.,  7  Ind.,  49. 
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Court  sustained  the  demurrer,  and  made  the  award  the  judg- 
ment of  the  Court. 

Hamilton  contends  that  he  haa  a  right  to  impeach  the  award, 
by  proving  that  the  arbitrators  had  not  correctly  determined 
the  merits  of  the  controversy. 

The  decision  of  this  case  depends  upon  the  construction  to 
be  given  to  our  statute  relative  to  arbitrations.  This  act  differs 
materially  from  that  of  William  the  3d  on  the  same  subject. 
The  English  statute,  after  making  the  party  who  refuses  to 
perform  an  award,  liable  to  process  for  a  contempt  of  court, 
says — "which  process  shall  not  be  stopped  or  delayed  in  it' 
execution,  by  any  order,  rule,  command,  or  process  of  any  other 
court,  either  of  law  or  equity,  unless  it  shall  be  made  appear  on 
oath  to  such  court  that  the  arbitrators  or  umpire  misbehaved 
themselves,  and  that  such  award,  arbitration,  or  umpirage  was 
procured  by  corruption  or  other  undue  means."  It  also  pro- 
vides, that  the  court  making  the  rule  for  submission,  may  set 
aside  the  award  if  it  has  been  "procured  by  corruption  or 
undue  means,"  provided  the  corruption  or  undue  practice  be 
complained  of  before  the  last  day  of  the  next  term  after  the 
award  is  made.  2  Tidd's  Practice,  p.  733,  751.  To  set  aside  an 
award  under  this  act,  it  has  been  often  decided  that  the  party 
must  show  some  illegality  appearing  on  the  face  of  the  award, 
or  some  irregularity,  as  want  of  notice  of  the  meeting,  or  col- 
lusion, or  gross  misbehavior  of  the  arbitrators.  But  the  Court 
will  never,  on  motion,  enter  at  large  into  the  merits  of  the 
cause.     2  Tidd's  Prac,  p.  750. 

Our  statute  on  the  subject  of  setting  aside  awards  was,  origi- 
nally, the  same  in  substance  with  the  English  law.  The  first 
act  relative  to  arbitrations  in  this  country  was  passed  in  1799, 
at  the  first  session  of  the  general  assembly  of  the  North  Western 
Territory.  This  act,  after  subjecting  the  party  in  default  to 
process  for  contempt,  reads  as  follows:  "which  process  shall 
not  be  stayed  or  impeded  by  order  of  any  other  court  of  law  or 
equity,  or  by  the  court  fi'om  whence  it  issued,  until  the  parties 
shall  in  all  things  obey  the  award  or  umpirage,  unless  it  shall 
be  made  to  appear  on  oath,  that  the  umpire  or  arbitrators  mia- 
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behaved,  and  that  such  award  or  umpirage  was  obtained  by 
fraud,  corruption,  or  other  undue  means;  and  no  testi- 
[*70]  mony  shall  be  *  received  to  impeach  or  invalidate  the 
said  award  or  umpirage,  after  the  second  day  of  the 
term  next  after  the  term  in  which  the  submission  was  made  a 
rule  of  court."  Acts  of  the  North  Western  Territory  in  1799, 
page  46.  This  statute  was  re-enacted  without  any  alteration  in 
1807,  by  the  legislature  of  the  Indiana  Territory;  Rev.  Code 
of  1807,  page  175;  and  it  continued  to  be  the  law  here  until 
the  legislature,  in  1811,  thought  proper  to  change  it.  From 
1799,  therefore,  until  1811,  the  law  of  this  country  as  to  im- 
peaching awards  was  substantially  the  same  with  the  English 
statute  of  William  the  3d;  and  they  could  not  be  set  aside 
during  that  period,  unless  they  had  been  obtained  by  corruption 
or  other  undue  means.  The  award,  showing  no  illegality  on 
its  face,  was  conclusive  as  to  the  merits 'of  the  cause.  But  the 
act  of  1811  made  a  very  material  alteration  in  the  law  on  arbi- 
trations. The  statute  of  that  year  enacts,  that  after  the  award 
is  returned,  there  shall  be  a  rule  against  the  losing  party  to 
show  cause  why  the  award  should  not  be  made  the  judgment 
of  the  court.  And  it  also  enacts  "that  the  party  showing 
cause  why  the  award  or  umpirage  should  not  be  made  the 
judgment  of  the  court,  shall  be  at  liberty  to  produce  before  the 
eourt  any  evidence  he  can,  to  shotp  that  the  said  award  or  umpir- 
age was  obtained  by  mistake,  either  in  matter  of  law  or  fact;  or 
that  the  same  was  obtained  by  corrupt  or  other  undue  means; 
and  in  either  case  the  said  award  or  umpirage  shall  be  annulled 
and  set  aside,  at  the  costs  of  the  party  prosecuting  the  same." 
Besides  these  new  provisions  in  the  statute  of  1811,  there  is 
inserted  in  it  one  entire  new  section,  which  makes  it  the  duty 
of  the  Court,  when  an  award  or  umpirage  is  returned,  "  to  hear 
any  evidence  either  party  may  offer,  whether  to  invalidate  or 
support  the  same,  and  to  set  aside  or  enter  judgment  on  the 
award  or  umpirage,  as  to  said  Court  may  seem  just."  Acts  of 
1811,  p.  90. 

These  new  enactments  of  the  legislature  placed  the  law  of 
arbitration  on  a  very  different  footing  from  what  it  was  before. 
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They  added  an  entire  new  ground  of  objection  to  the  validity 
of  awards,  unknown  to  the  previous  law  of  this  country  or  of 
England.  They  expressly  permit  the  party  objecting  to  an 
award  to  introduce  evidence  to  prove  that  the  arbitrators  have 
not  determined  the  merits  of  the  cause  correctly,  but  have 
made  a  mistake  in  the  law  or  the  facts  of  the  case.  These  new 
statutory  provisions  were  re-enacted  verbatim  in  the 
[*71]  revision  of  *the  statutes  in  1818,  in  1824,  and  in  1831. 
They  must  govern  our  decision  in  the  present  cause. 

It  is  impossible  for  a  party  objecting  to  an  award,  unexcep- 
tionable on  its  face,  to  have  the  benefit  of  those  clauses  of  our 
statute  to  which  we  have  referred,  unless  he  be  permitted  to 
exhibit  to  the  Court  the  testimony  that  was  adduced  before  the 
arbitrators.  There  is  no  other  way  by  which  the  Court  can  be 
enabled  to  determine  whether  the  arbitrators  have  mistaken 
any  of  the  questions  of  fact,  or  of  law,  belonging  to  the  cause. 
By  our  statute  as  it  now  stands,  and  has  stood  since  1811,  the 
merits  of  on  award  on  a  rule  to  make  it  a  judgment,  like  the 
merits  of  a  verdict  on  a  motion  for  a  new  trial,  must  be  inquired 
into  by  the  Court.  In  the  case  of  a  verdict,  the  Court  having 
heard  the  evidence,  require  no  further  examination  of  it.  But 
in  the  case  of  an  award  it  is  otherwise.  The  Court  have  had 
no  opportunity  to  know  what  was  the  evidence  before  the  arbi- 
trators. It  appears  to  us,  therefore,  that  the  party  objecting 
to  an  award  for  mistakes  in  matter  of  fact  or  law,  not  shown 
by  the  award  itself,  must  be  permitted  to  produce  before  the 
Court  the  testimony  upon  which  the  award  is  founded.  The 
award,  made  by  judges  of  the  parties'  own  choosing,  is  entitled 
to  great  respect ;  but  it  is  not,  under  our  statute,  conclusive  as 
to  the  law  or  the  facts.  It  may  be  considered  as  standing  on 
ground  similar  to  that  on  which  a  verdict  stands.  If  the  party 
complaining  of  an  award  can  prove  any  misconduct  on  the  part 
of  the  arbitrators,  or  of  the  opposite  party ;  or  if  he  can  show, 
by  introducing  the  evidence  that  was  before  the  arbitrators,  that 
they  have  mistaken  the  merits  of  the  cause,  the  Court  may 
refuse  to  permit  the  award  to  become  a  judgment. 

In  the  case  before  us,  Hamilton  was  ruled  to  show  cause  why 
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the  award  against  him  should  not  be  made  a  judgment  of  the 
Court.  He  showed  cause  against  the  rule,  by  pleading  that  the 
arbitrators  had  mistaken  the  law  and  facts  of  the  case,  which 
he  oifered  to  prove.  The  Court  considered  such  mistakes, 
assuming  them  to  exist,  to  constitute  no  legal  objection  to  the 
award ;  and  therefore  refused  to  hear  the  evidence.  This  decision 
of  the  Circuit  Court  is  in  opposition  to  the  express  provisions 
of  the  statute,  and  cannot  be  supported. 

The  rule  to  show  cause,  in  this  case,  like  a  rule  to  show  cause 
why  a  new  trial  should  not  be  granted,  or  a  judgment  arrested, 
required  no  special  pleading.  We  have  not,  therefore, 
[*72]  *  considered  it  necessary  to  examine  the  objections  to 
the  form  of  the  defendant's  statement  in  answer  to  the 
rule  against  him.  It  is  enough  for  us  to  know,  that  the  defend- 
ant offered  to  prove,  in  opposition  to  the  rule,  that  the  arbitra- 
tors had  mistaken  the  merits  of  the  controversy ;  and  that  the 
Circuit  Court  refused  to  hear  the  evidence.  The  judgment  is 
erroneous,  and  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Sullivan  and  /.  Hoiok,  for  the  plaintiff. 

A.  C.  Griffith,  for  the  defendant. 


The  State,  on  the  relation  of  Conley  v.  Flinn  and  Others. 

Justice  of  the  Peace.  -If  a  justice  of  the  peace,  in  the  discharge  of  any 
of  his  ministerial  or  judicial  duties,  act  corruptly  to  the  injury  of  a  party, 
his  conduct  is  a  breach  of  the  condition  of  his  official  bond. 

ERROR  to  the  Lawrence  Circuit  Court. 

M'KiNNEY,  J. — This  is  an  action  of  debt  brought  against  a 
justice  of  the  peace,  and  his  sureties,  on  his  official  bond. 

The  plaintiff  declares  that  Robert  Flinn  was  elected  a  justice 
of  the  peace  of  Lawrence  Couuty,  and,  with  the  other  defendants, 
Vol.  III.— 6  (81) 
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executed,  on  the  19tli  day  of  August,  1828,  a  bond  with  the 
condition — that  he  should  faithfully  discharge  the  duties  of 
his  said  office,  and  pay  over  on  demand  to  the  proper  person 
authorized  or  entitled  to  receive  the  same,  all  moneys  that 
should  come  into  his  hands  by  virtue  of  his  office — avers  that 
the  said  Robert  Flinn  has  not  kept  and  observed  the  conditions 
of  the  said  bond,  but  hath  broken  the  same  in  this,  that  he  has 
not  faithfully  discharged  his  duty  as  such  justice  of  the  peace, 
but  that  he  hath  acted  illegally,  oppressively  and  corruptly,  in 
his  said  office  in  this,  that  one  John  Phillips  heretofore,  to  wit : 
on  the  26th  day  of  April,  1830,  deposited  with  him  a  note 
drawn  by  Joel  Conley  and  John  Dean,  in  favour  of  said  Phillips, 
for  twenty-five  dollars,  payable  on  or  before  the  1st  of  June, 
1830,  for  collection  as  a  justice  of  the  peace,  and  that  the  said 

Robert,  disregarding  his  obligation  to  wait  until  the  1st 
[*73]     oi  June,  1830,  *and  until  an  action  had  accrued  on  said 

note,  did  unjustly,  unfaithfully,  illegally  and  corruptly 
issue  a  summons  against  the  said  John  Conley,  on  the  26th  day 
of  April,  1830,  summoning  him  to  answer  said  Phillips  in  a  plea 
of  debt  on  the  note  aforesaid,  he  well  knowing  said  debt  was 
not  due,  that  said  proceeding  was  contrary  to  law,  and  well 
knowing  that  said  Conley  was  then  absent  from  home  on  busi- 
ness that  would  render  his  return  uncertain ;  further  avers  that 
said  Robert,  as  such  justice  of  the  peace,  after  issuing  such  sum- 
mons as  aforesaid,  did  knowingly  receive  from  the  officer  who 
pretended  to  serve  and  execute  the  same,  a  false  and  illegal 
return,  and  that  the  said  Robert,  on  the  day  and  year  aforesaid 
upon  which  he  issued  the  summons,  after  knowingly  receiving 
a  false  and  illegal  return  on  the  same,  did  unfaithfiilly,  ille- 
gally and  corruptly  give  judgment  against  the  said  Conley  in 
favour  of  said  Phillips,  for  said  sum  of  twenty-five  dollars,  toge- 
ther with  interest  from  the  26th  day  of  Aj^ril,  1830,  till  paid, 
he,  the  said  Robert,  well  knowing  no  such  debt  was  due,  and 
that  it  was  contrary  to  law  to  give  judgment  on  the  same  day 
the  summons  was  issued,  that  there  was  no  service,  either  actual 
or  constructive,  and  especially  knowing  that  no  interest  was 
due  from  the  26tli  of  Aj^ril,  1830,  until  paid.     The  plaintiff 
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further  avers  that  the  said  Robert,  as  such  justice  of  the  peace, 
after  giving  the  said  judgment,  did,  on  th?  same  day,  illegally 
issue  an  execution  upon  the  said  judgment,  which  was  put  into 
the  hands  of  an  officer  by  the  said  Robert,  by  virtue  of  which 
unjust,  illegal  and  fraudulent  execution,  a  horse,  belonging  to 
said  Conley,  of  the  value  of  $100,  was  levied  upon  by  the  said 
officer  in  the  absence  of  said  Conley,  and  sold  at  public  sale, 
at  a  great  sacrifice,  for  twenty-five  dollars,  less  than  half  his 
value — by  means  whereof,  &c. 

The  defendants  demurred  to  this  declaration ;  the  demurrer 
was  sustained,  and  judgment  rendered  in  favor  of  the  defend- 
ants.    To  reverse  this  judgment  the  writ  of  error  is  sued  out. 

A  justice  of  the  peace  was  required.  Rev.  Code,  1824,  p.  272, 
to  give  bond  in  e  sum  of  $1,000  with  <j,ood  freehold  security, 
for  he  faithful  discharge  of  his  duty,  and  for  paying  over,  on 
demand,  to  the  proper  person  authorized  or  entitled  to  receive 
the  same,  all  moneys  that  might  come  into  his  hands.  A  bond 
executed  agreeably   o  the  statute  is  sued  upon. 

Before  we  advert  to  the  statute,  it  may  be  well  to  inquire 
how  far  a  justice  would  be  liable  for  acts  done  by  virtue 
[*74]  of  his  *office?  His  duties  are  judicial  as  well  as  min- 
isterial. For  a  judicial  act  within  his  jurisdiction, 
though  he  should  act  illegally  or  erroneously,  he  is  not  liable 
for  damages,  unless  he  has  acted  from  impure  or  corrupt  mo- 
tives. Gregory  v.  Brown,  4  Bibb,  28.  Where,  however,  h« 
acts  (TTru  tl ',  liability  attaches. 

In  this  case,  the  charges  in  the  declaration  are  admitted  to  be 
true.  They  present  a  series  of  oppressive,  illegal  and  corrupt 
acts.  Some  of  them  are  judicial,  and  others  ministerial.  A 
direct  exercise  of  the  judicial  and  ministerial  power,  with  which 
the  justice  was  clothed,  is  presented,  by  which,  regardless  of  his 
duty,  before  a  cause  of  action  li;id  accrued,  he  issues  a  summons, 
receives  a  false  return  of  service,  renders  judgment,  allows  in- 
terest before  the  debt  was  due,  and,  on  the  day  of  issuing  the 
summons,  issues  an  execution,  and  permits  the  property  of  an 
absent  person  to  be  sacrificed  for  less  than  half  its  value.  This 
conduct,  we  thinks  must  be  unparalleled  in  the  history  of  the 
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State,  and  would,  if  tolerated  by  Taw,  bring  the  judicial  depart- 
ment into  merited  odium  and  contempt.  For  such  acts,  the 
justice,  exclusively  of  the  bond,  would  be  subject  to  damages  at 
the  suit  of  the  party  aggrieved.  These  acts  could  only  have 
been  committed  by  him  as  a  justice  of  the  peace.  In  that 
character,  and  in  no  other,  is  he  responsible. 

"Whether  his  sureties  are  responsible,  must  depend  on  the 
terms  of  the  bond.  They  stipulate  that  he  shall  faithfully 
discharge  his  duty,  and  pay  over  all  money,  &c.  What  are 
the  duties  he  is  faithfully  to  perform?  Unquestionably,  all  that 
attach  to  the  office.  It  is,  however,  contended,  that  the  faithful 
discharge  of  duty  is  confined  to  the  paying  over  money  col- 
lected, &c.  If  this  had  been  the  intention  of  the  legislature, 
it  would  have  confined  the  condition  to  that  particular  part  of 
his  duty.  The  paying  over  the  money  is  only  introduced  as  an 
instance,  and  can  not  be  considered  as  a  limitation  of  the  duty 
to  be  performed,  for  the  violation  of  which  the  sureties  inter- 
pose their  responsibility. 

The  faithful  discharge  of  duty  embraces  not  only  the  integrity 
of  the  justice,  but  attaches  to  the  various  duties  of  his  office. 
Is  palpable  and  gross  corruption  a  faithful  discharge  of  duty  ? 
It  is  a  violation  and  abandonment  of  duty,  a  disregard  of  the 
trust  reposed,  its  prostitution  to  the  gratification  of  the  worst 
passions,  and  the  application  of  a  power  pure  in  itself,  to  the 
production  of  the  greatest  possible  evil.  To  confine  the 
[*75]  *  condition  of  the  bond  to  the  mere  payment  of  the 
money  collected,  would  be  virtually  to  defeat  its  re- 
quirement. This  construction  is  supported  by  the  case  of 
Minor  et  al.  v.  The  Mechanics'  Bank  of  Alexandria,  1  Peters' 
Rep.,  69.  It  was  an  action  of  debt  against  Minor  and  his 
sureties  upon  an  official  bond.  By  the  condition  of  the  bond, 
he  and  his  sureties  are  bound  that  he  shall  well  and  truly  exe- 
cute the  duties  of  cashier.  It  was  assumed  in  defense,  that  the 
sureties  were  only  bound  for  the  honesty  of  Minor.  The  Court 
however  said,  "  We  are  of  a  different  opinion.  Well  and  truly 
to  execute  the  duties  of  the  office,  includes  not  only  honesty, 
but  reasonable  skill  and  diligence.     If  the  duties  are  j)erformed 
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uegligeutly  and  uuskillfully,  if  they  are  violaterl  from  want  of 
capacity  or  want  of  care,  they  can  never  be  said  to  be  well  and 
truly  executed."  It  was  further  said,  "the  security  for  the 
faithful  discharge  of  his  duties  would  be  utterly  illusory,  if 
we  were  to  narrow,  down  its  import  to  a  guarantee  against  per- 
sonal fraud  only." 

It  is  true,  in  this  case  of  3finor,  his  duties  were  entirely  min- 
isterial. In  the  case  before  us,  a  part  of  the  acts  charged  and 
admitted  to  be  true,  are  ministerial,  such  as  issuing  the  sum- 
mons and  the  execution,  and  in  these,  if  there  was  corruption, 
it  cannot  be  contended  that  the  justice  has  faithftilly  discharged 
the  duties  of  his  office.  But  we  are  of  opinion  that,  for  cor- 
ruption in  a  judicial  act,  he  and  his  sureties  are  liable  on  the 
bond.  The  language  used  is  general,  and  it  must  appear  an 
inadmissible  refinement  to  limit  the  undertaking  to»one  class 
of  duties  to  the  exclusion  of  another.  The  sureties  are  respon- 
sible for  all  acts  of  the  justice,  committed  by  virtue  of  his 
office,  and  for  which,  exclusively  of  the  bond,  he  Avould  be 
individually  responsible  (1). 

We  are  therefore  of  opinion,  that  the  Circuit  Court  erred  in 
sustaining  the  demurrer  and  rendering  judgment  against  the 
plaintiff. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  H.  Farnham,  for  the  State. 

C.  Deioey  and  I.  Naylor,  for  the  defendants. 

(1)  See  The  State  ex  rd.  Bobinscm  v.  Littlefidd  et  al,  4  Blackt,  129. 


[*76]  *Way  and  Another  v.  Lyon. 

VoiiUNTABY  CoNVEYAiiCE. — ^A  voluntary  conveyance  of  real  estate,  though 
not  recorded  as  prescribed  by  statute,  is  valid  against  any  subsequent  volun- 
tary conveyance  of  the  property  executed  by  the  grantor. 
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Sheriff's  Sale. — A  purchaser  of  real  estate  at  sheriff's  sale  obtains  all  the 
interest  that  the  execution-debtor  had  in  the  property. 

ERROR  to  the  Bartholomew  Circuit  Court. 

Stevens,  J. — This  was  a  suit  in  chancery,  and  the  material 
facts  which  it  is  necessary  to  notice  are  these : 

Ii»  1824  or  1825,  one  Martin  Way,  of  Bartholomew  County, 
in  this  State,  an  old  man,  was  the  legal  owner  of  a  small  tract 
of  land,  situate,  lying  and  being  in  the  said  county  of  Bartho- 
lomew, being  the  north  half  of  the  east  half  of  the  south-east 
quarter  of  section  number  three,  township  number  nine  north, 
of  range  number  five  east;  and,  about  that  time,  he,  for  natu- 
ral love  and  affection,  gave  said  tract  of  land  to  his  son  Ira 
Way,  a  man  of  lawful  age,  as  an  advancement,  and  conveyed 
the  same  to  him  by  a  deed  in  fee-simple,  which  deed  is  still  in 
existence,  not  having  been  obliterated  or  destroyed,  but  the 
said  deed  has  never  been  recorded. 

Between  the  10th  day  of  June,  1827,  and  the  29th  day  of 
January,  1828,  the  said  Ira  Way  became  indebted  to  James 
M'  Camet  &  Co.  for  merchandise  in  the  sum  of  twenty-five  dol- 
lars and  twenty-nine  cents,  for  which  he  gave  his  note,  <fec., 
and  judgment  was  rendered  thereon  against  said  Ira  Way  in 
favour  of  31' Camet  &  Co.,  before  a  justice  of  the  peace  of  said 
county,  in  the  month  of  May,  1828.  And  the  said  Ira  Way 
afterwards,  and  before  the  16th  day  of  June,  1828,  became 
further  indebted  to  the  said  J/'  Camet  &  Co.  for  other  merchan- 
dise, in  the  sum  of  three  dollars  and  one  and  a-half  cents,  on 
which  judgment  was  rendered  before  the  same  justice  of  the 
peace,  in  favour  of  said  M' Camet  &  Co.,  against  said  Ira  Way, 
on  the  said  16th  day  of  June.  After  which,  on  the  21st  day 
of  June,  1828,  transcripts  of  those  judgments  were  filed  and 
recorded  in  the  office  of  the  clerk  of  the  Circuit  Court  of  the 
county,  and  such  proceedings  were  thereupon  had,  that  the  said 
James  M' Camet  &  Co.,  at  the  September  term  of  said 
[*77]  Circuit  Court  then  next  following,  recovered  a  *judg- 
ment  for  execution  against  the  lands  and  tenements  of 
the  said  Ira  Way.  Executions  were  immediately  issued,  and 
the>said  tract  of  land  seized  and  taken  in  execution  as  the  land 
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of  the  said  Ira  Way,  and  on  the  4th  day  of  October,  1828,  was 
by  the  sheriff  sold,  and  one  George  Lyon,  the  defendant  in  error, 
became  the  purchaser,  and  received  a  deed  from  the  sheriff  for 

the  same.  .  ■■  t,t-,  ^       ^  i> 

On  the  12th  day  of  May,  1828,  before  the  said  M^Camet  & 
Co  obtained  their  first  judgment  against  the  said  Ira  Way,  the 
said  Martin  Way,  the  father,  finding,  as  he  the  said  Martin 
says,  that  his  son  Ira  Way  was  becoming  very  intemperate,  and 
fearin-  that  the  benevolent  intentions  he  had  in  view  would  be 
defeated,  and  finding  that  the  deed  of  conveyance  which  he  had 
made  to  his  said  son  Ira  Way  had  not  been  recorded  and 
believing  that  the  deed  for  that  reason  was  null  and  void,  he, 
the  said  father,  Martm  Way,  voluntarily,  without  any  valuable 
consideration,  conveyed  the  said  tract  of  land  to  his  grand- 
chiklren,  Ira  I).  Way,  under  the  age  of  eleven  years,  and  Mar- 
tin M.  Way,  under  the  age  of  three  years. 

All  the  foregoing  facts  appear  of  record,  and  are  confirmed 
or  admitted  by  both  parties. 

The  bill  of  complaint  alleges,  that  James  M'Camet  &  Go. 
gave  credit  to  the  said  Ira  Way,  solely  on  the  faith  of  his  being 
the  owner  of  said  tract  of  land.     This  averment  JB  not  proved, 
nor  is  it  admitted  or  denied  by  the  answer.     The  bill  also 
charc.es  that  the  father,  MarUn  Way,  attempted  to  convey  this 
land'to  his  grandchildren,  as  above  stated,  for  the  purpose  of 
cheating  and  defrauding  the  said  James  M'Camet  &  Co.  out  of 
their  claims  against  Ira  Way,  the  son ;  but  this  charge  is  denied 
bv  the  answer.     The  bill  and  answer  contain  many  other  mat- 
t;rs  and  things,  but  we  think  they  have  no  material  bearing  on 
the  fundamental  principles  which  govern  the  case,  and  there- 
fore it  is  unnecessary  to  notice  them.     Those  infants,  the  grand- 
children and  second  grantees,  claim  the  land  under  the  deed 
made  by  their  grandfather  to  them ;  and  the  defendant  m  error, 
George  Lyon,  who  bought  it  at  the  sheriff's  sale  as  the  property 
of  the  said  Ira  Way,  the  son  and  first  grantee,  also  claims  it 
'    under  his  purchase  and  the  deed  of  the  sheriff  ^ 

This  case  presents  to  the  Court  for  its  consideration  two 
general  questions: 
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First,  was  the  first  deed  of  conveyance   made  by 

[*78]     Martin,  the  *  father  and  grantor,  to  his  son  Ira  Way, 

null,  void  and  of  no  effect,  at  the  time  the  second  deed 

of  conveyance  was  made  to  the  grandsons,  by  reason  of  its  not 

having  been  recorded  ? 

The  laws   respecting  the  conveyance  of  real  estate  in  the 
several  States  are  local,  and  are  almost  exclusively  statutory. 
The  statutes,  howrver,  on  the  subject  of  acknowledging  and 
recording  deeds  of  conveyance,  are  substantially  the  same  in 
most  of  the  States.     They,  in  some  instances,  differ  as  to  the 
time  limited  in  whi'  Ji  a  deed  shall  be  recorded,  and,  also,  as  to 
the  officers  before   'Ahom  it  may  be  acknowledged;  but  when 
once   acknowledged   ba'ore   the   proper   officer,  and   recorded 
within  the  time  limited ,  the  effect  is  the  same  in  most  if  not  all 
of  the  States.     In  Nzto  JTampshire,  in  the  case  of  Colby  v.  Ken- 
niston,  4  N.  Hamp.,  2G'i,  it  is  held,  that  he  who  takes  a  convey- 
ance of  land,  knowing  that  another  person  has  a  previous  con- 
veyance by  an  unrecorded  deed,  is  guilty  of  a  fraud  and  can  not 
hold  the  land ;  and  where  the  person  who  holds  the  unrecorded 
deed  is  in  absolute  and  visible  possession,  such  possession  is 
notice  to  all  the  world  that  he  has  such  unrecorded  deed.     In 
Massachusetts,  in  the  case  of  Marshall  v.  Fisk,  6  Mass.  Rep., 
24,  it  is  decided,  that  a  deed  conveying  land,  but  not  acknowl- 
edged or  recorded,  transfers  the  estate  to  the  grantee ;  and  when 
an  attachment  is  levied,  it  shall  not  be  defeated  by  giving  up 
such  deed,  and  the  original  grantor's  giving  a  new  deed  to  a 
third  person;   it  is  fraud  upon  the  creditor.     In  the   United 
States  Supreme  Court,  in  the  case  of  Findlay  et  al.  v.  Hinde  «"' 
ux.,  1  Pet.  Rep.,  241,  it  seems  to  be  settled  that  a  deed  of  cou 
veyance  once  properly  made  and  delivered,  will  be  good  against 
and  will  bind  the  party  making  it,  his  heirs,  and  all  other  pei 
sons,  except  bona  fide  purchasers  for  a  valuable  eonsideratio?> 
without  notice,  although  it  is  ncithor  acknowledged  or  recorded 
The  same  principle  is  settled  in  Nev)  Yorh  in  the  cases  cf  Jaol- 
son  V.  Sharp,  9  Johns.  R.,  163,  and  Jackson  v.  West,  IG  clobns. 
R.,  466.     By  the  statute  of  our  State,  a  deed  of  convey  an  3e,  if 
made  within  the  State,  is  valid  and  binding  withcin  either 
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acknowledgment  or  record,  between  the  grantor  and  grantee, 
and  against  all  other  persons,  except  purchasers  for  a  valuable 
consideration,  &c.  Rev.  Code,  1824,  p.  333,  sec.  8;  Rev.  Code, 
1831,  p.  270,  sec.  7.  And  such  appears  to  be  the  statutory 
provisions  in  all  other  States.     4  Kent's  Comm.,  448  (1). 

The  bill  and  answers  are  remarkably  inaptly  drawn, 
[*79]  and  are  *  defective  as  it  respects  possession  and  notice; 
but  the  second  grantees  being  purely  volunteers,  and 
standing  in  this  case  on  the  same  footing  that  volunteer  strangers 
stand,  being  grandchildren,  and  therefore  the  consideration  of 
love  and  aifection,  as  a  meritorious  consideration,  can  only  in 
some  particular  cases  be  extended  to  them,  and  this  not  being 
such  a  case,  it  is  immaterial  who  was  in  possession,  or  whether 
they  are  affected  with  notice  or  not.  They  can  not  take  any 
advantage  of  the  first  grantee,  in  consequence  of  his  deed  not 
having  been  recorded.  The  deed,  as  to  that  objection,  is  good 
against  all  the  world,  except  bona  fide  purchasers  for  a  valuable 
consideration,  or  creditors  of  the  grantor. 

Secondly,  can  a  grantor  revoke  his  own  voluntary  deed  of 
conveyance,  by  his  own  act  for  that  purpose,  so  as  to  convey 
the  same  estate  to  an  after  voluntary  grantee,  by  a  second  deed 
of  conveyance? 

In  the  State  of  Ohioy  in  the  case  of  Burgett  v.  Burgett,  1  Ohio 
Rep.,  478,  it  is  considered  as  settled  doctrine,  that  a  voluntary 
conveyance  is  not  void,  but  that  it  is  good  against  all  except 
creditors,  or  bona  fide  purchasers  for  a  valuable  consideration. 
In  the  case  of  Randall  v.  Phillips  et  ah,  3  Mason,  378,  a  volun- 
tary conveyance  is  considered  good  and  binding  on  parties  and 
privies.  In  the  case  of  Bunn  v.  Winthrop,  1  Johns.  Ch,  Rep., 
329,  it  is  said  that  a  voluntary  conveyance,  though  retained  by 
the  grantor  in  his  possession  until  his  death,  is  good  and  binding. 
The  Court  in  the  case  of  Reiehart  v.  Castator  et  al.,  5  Binney, 
109,  says,  that  a  deed  made  to  defraud  creditors  is  good  against 
the  grantor  and  his  children.  The  Chancellor,  in  the  case  of 
Souverbye  v.  Arden,  1  Johns.  Ch.  Report,  240,  considers  tliat  a 
voluntary  conveyance,  fairly  made,  is  always  binding  in  equity 
upon  the  grantor ;  and,  if  he  retain  such  deed  in  his  possession, 
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there  must  be  other  circumstances,  besides  the  fact  of  his  retain- 
ing it,  to  show  that  it  was  hot  intended  to  be  absolute,  or  it  will 
be  binding.  In  the  case  of  Boughton  v.  Boughion,  1  Atk.  Rep., 
625,  the  Lord  Chancellor  says,  that  a  voluntary  deed,  kept  by 
the  grantor  and  never  cancelled,  will  not  be  set  aside  by  a  will 
or  an  after  voluntary  conveyance. 

In  the  case  of  Villers  v.  Beaumont  et  aL,  1  Vern.,  100,  the 
grantor,  William  Beaumont,  a  short  time  before  his  death,  at  an 
ale-house,  voluntarily,  on  a  little  scrap  of  paper  under  his  hand 

and  seal,  settled  an  estate  upon  his  cousins.  After- 
[*80]     wards,  being  '^  dissatisfied,  he  made  his  will  in  writing, 

devisiug  the  same  estate  to  his  half-brother.  The  Lord 
Chancellor,  at  the  hearing,  said  there  was  not  even  colour  in 
the  case.  He  said,  if  a  man  will  improvidently  make  a  vol- 
untary deed,  and  not  reserve  in  it  a  power  of  revocation,  the 
Court  will  not  loose  the  fetters  he  has  voluntarily  put  upon 
himself;  he  must  lie  down  under  his  own  folly ;  for,  if  relief 
be  granted  in  such  cases,  it  will  establish  the  absurd  proposition 
that  a  man  can  make  no  voluntary  disposition  of  his  estate 
but  by  will.  In  the  case  of  Bale  v.  Newton,  1  Vern.,  464,  the 
testator  made  a  voluntary  conveyance  of  part  of  his  estate,  and 
afterwards  made  a  will,  by  which  he  charged  the  same  part  of 
his  estate  with  the  payment  of  some  debts.  Upon  the  hearing 
the  Chancellor  said,  the  settlement,  although  voluntary,  is  not 
revocable,  and  therefore  the  grantor,  by  his  voluntary  convey- 
ance, disabled  himself  to  charge  the  estate.  In  the  case  of 
Arundell  v.  Phillpot,  2  Vern.,  69,  Mrs.  Bhillpot  made  a  volun- 
tary conveyance  of  her  estate,  and  reserved  in  the  deed  a  power 
of  revocation,  on  the  payment  or  tender  of  a  guinea.  After- 
wards she  became  dissatisfied  with  the  grantee,  and  conveyed 
the  same  estate  to  her  eldest  son,  subject  to  the  payment  of  some 
debts,  but  never  paid  or  tendered  the  guinea  to  the  first  grantee. 
The  counsel  contended,  that  the  first  grant  was  revoked  under 
the  power  retained  in  the  deed  for  that  purpose,  and  that, 
although  they  could  not  prove  the  payment  or  tender  of  the 
guinea,  yet  that  the  making  of  the  second  deed  was  evidence  of 
the  revocation  of  the  first.     But  that  was  not  allowed.     The 
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first  deed  held  the  estate.  In  the  case  of  Clavering  v.  Claver- 
ing,  2  Vern.,  473,  the  grantor,  in  1683,  made  a  vohintary  set- 
tlement of  his  estate,  but  he  never  published  it  to  the  world; 
he  kept  it  himself,  and  it  was  found  after  his  death  among 
some  old  papers.  In  1690,  seven  years  after  making  the  first 
settlement,  he  made  another  voluntary  settlement,  and  settled 
the  same  estate  on  his  eldest  son.  This  last  settlement  he  often 
spoke  of  during  his  life,  but  never  was  heard  to  speak  of  the 
first.  He  often  told  his  tenants  that,  after  his  death,  his  eldest 
son  was  to  be  their  landlord ;  yet  the  first  conveyance  held  the 
estate. 

The  foregoing  are  a  few  only  of  the  numerous  cases  in  the 
books,  which  tend  to  the  establishment  of  the  same  doctrine, 
but  it  is  useless  to  travel  over  the  whole  of  them.     It  perhaps 

may  be  correct  to  notice  one  other  leading  case — that 
[*81]     is  the  '''  case  known  in  the  books  by  the  name  of  Lady 

Burgh's  Case,  reported  in  Moore,  and  commented  on  by 
Roberts.  In  this  case,  Lady  Burgh  made  a  voluntary  convey- 
ance of  her  estate  to  a  stranger,  and,  afterwards,  she  made  a 
second  voluntary  conveyance  of  the  same  estate  to  a  nephew, 
founded  on  natural  love  and  affection,  with  the  laudabl'e  design 
of  providing  for  a  family.  The  Chancellor  sent  the  case  to  the 
judges  for  their  opinion,  and  they  decided  that  the  first  con- 
veyance held  the  estate.  They  said  a  second  attempt  to  convey 
the  same  estate,  without  absolute  valuable  consideration  from  a 
bona  fide  purchaser,  was  wholly  abortive;  there  being  no  estate 
in  the  grantor  to  convey. 

Roberts,  Maddock,  Fonblanque,  and  other  law  writers,  lay  it 
down  as  well  settled,  that  voluntary  conveyances  are  always 
binding  on  the  party  who  makes  them,  his  heirs,  and  all  others, 
except  creditors  and  bona  fide  purchasers  for  a  valuable  con- 
sideration; that  neither  the  grantor,  his  heirs,  or  volunteers 
holding  under  him,  can,  by  any  act  of  theirs  for  that  purpose, 
avoid  such  voluntary  conveyance,  they  being  as  much  bound 
by  it  as  they  would  be,  had  the  most  valuable  consideration 
been  given,  notwithstanding  the  deed  or  conveyance  may  have, 
for  that  purpose,  been  cancelled ;  that  nothing  less  than  bona 
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fide  purchasers  for  value,  or  creditors,  can  set  aside  and  avoid 
a  precedent  voluntary  deed ;  that  a  voluntary  conveyance,  with- 
out a  reserved  power  of  revocation,  cannot  be  revoked,  unless 
there  is  clear  and  decisive  proof  that  the  grantor  never  intended 
to  deliver  the  deed ;  but  that  the  simple  fact  of  his  retaining  it 
in  his  possession  until  his  death,  is  not  of  itself  sufficient  to 
prove  that  he  did  not  intend  it  to  be  absolute;  that  equity 
never  interferes  with  or  aids  adverse  claimants,  where  there  is 
no  fraud,  and  all  the  parties  are  purely  volunteers;  and  in  all 
cases  where  equities  are  equal,  courts  will  not  interfere;  the 
legal  title  is  suffered  to  remain  where  it  is  found;  and  in  cases 
where  persons  claim  under  titles  purely  voluntary,  if  there  is 
no  fraud,  the  one  holding  under  the  eldest  title  has  the  estate 
at  law,  and  will  hold  against  the  subsequent  grantees,  both  at 
law  and  in  equity  (2). 

In  this  case,  Lyon,  the  defendant  in  error,  stands  in  the  shoes 
of  Ir-a  Way,  the  son  and  first  grantee,  and  is  clothed  with  all 
his  right,  title,  claim  and  demand,  either  in  law  or  equity,  to 
the  land  in  question,  and  if  the  second  grantees  cannot  defeat 
his  claim,  they  cannot  defeat  the  claim  of  Lyon,  who 
[*82]  holds  under  *him.  The  conveyance  and  title  of  the 
first  grantee  is  not  only  the  eldest,  but  also  the  most 
meritorious,  it  being  the  advancement  of  a  father  to  a  son; 
and  therefore  Lyon,  who  holds  under  this  conveyance,  will 
hold  the  estate  both  at  law  and  in  equity,  against  the  grantor, 
his  heirs,  and  all  subsequent  volunteers.  Such  is  the  decree  of 
the  Circuit  Court,  and  that  decree  must  be  af&rmed. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

J.  Whitcomb,  for  the  ])laintiffs. 

P.  Sweetser,  for  the  defendant. 

(1)  A  subsequent  purchaser,  wUh  notice  of  an  unrecorded  deed,  cannot 
object  to  the  prior  deed  on  the  ground  of  its  not  being  recorded.  Ricks  v. 
Doe,  Vol.  2  of  these  Kep.,  346. 

(2)  In  England,  the  law  is  settled  by  several  modern  decisions,  tliat  'a  vol- 
untary conveyance  of  land  without  valuable  consideration,  is  fraudulent  and 
void  as  against  a  subsequent  purchaser,  under  the  statute  of  27  Eliz.,  c.  4, 
without  any  finding  of  a  fraudulent  intention,  and  though  he  had  notice  of  the 
prior  conveyance."     2  Stark.   Kv..  358;  1  Madd.,  271;  2  Hov.,  74.     The  Su- 
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preme  Court  of  the  United  States  {Baldwin,  J.,  dissenting)  have  refused  to  go 
so  far.  The  Chief  Justice,  after  observing  that  the  modern  English  decisions 
are  as  above  stated,  and  that  they  ought  not  to  be  followed  says:  "The  uni- 
versally received  doctrine  of  that  day  (time  of  the  American  revolution), 
unquestionably  went  as  far  as  this:  A  subsequent  sale,  without  notice,  by  a 
person  who  had  made  a  settlement  not  on  valuable  consideration,  was  pre- 
sumptive evidence  of  fraud ;  which  threw  on  those  claiming  under  such.set- 
tlement,  the  burthen  of  proving  that  it  was  made  bona  fide.  This  principle, 
therefore,  according  to  the  uniform  course  of  this  Court,  must  be  adopted  in 
construing  the  statute  of  27  Elizabeth  as  it  applies  to  this  case."  Cathcart  et 
al.  V.  Robinson.  5  Peters.  264.  280. 


Chesround  v.  Cunningham  and  Others. 

Occupying  Claimant. — The  claim  of  an  occupying  claimant  for  the  value 
of  his  improvements,  on  a  recovery  against  him  in  ejectment,  does  not 
grow  out  of  any  common  law  right,  but  is  entirely  of  statutory  origin. 

Trespass — Pleading. — The  defendant  in  trespass  for  mesne  profits,  after  a 

recovery  against  him  in  ejectment,  cannot  plead  in  bar  of  the  action  that 

the  rents  and  profits,  &c.,  do  not  exceed  the  value  of  his  improvements, 

unless  such  value  had  been  assessed  under  the  direction  of  the  Court  that 

rendered  judgment  in  the  action  of  ejectment. 

[*83]  *Tenants  in  Common. — One  tenant  in  common  may  sue  separately 
in  ejectment  for  his  undivided  share  of  the  estate. 

ERROR  to  the  Clark  Circuit  Court. 

Blackford,  J. — Chesround  brought  an  action  of  trespass 
for  mesne  profits  against  Cunningham  and  others,  after  a  recov- 
ery in  ejectment.  The  locus  in  quo  is  described  as  being  an 
undivided  third  part  of  four  hundred  acres  of  land.  The  de- 
fendants pleaded  in  bar  as  follows :  That  they  purchased  the 
freehold  in  1820,  at  a  public  sale  for  the  non-payment  of 
taxes;  entered  into  possession  of  the  land  as  their  own:  rr.d 
received  the  rents  and  profits.  The  plea  also  states,  that  the 
defendants  had  made  lasting  and  valuable  improvements  on 
the  premises,  before  the  commencement  of  the  action  of  eject- 
ment, to  the  value  of  $1,000,  of  which  the  plaintiff  had  notice, 
and  which  value  he  had  failed  to  pay.     The  plaintiff  replied, 
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that  at  the  October  term  of  the  Clark  Circuit  Court,  1829,  in 
an  action  of  ejectment  by  the  lessee  of  the  plaintiff,  the  defend- 
ants were  adjudged  guilty  of  the  trespass  in  the  declaration 
mentioned;  and  that  their  plea,  against  the  record  of  that 
judgment,  ought  not  to  be  admitted.  The  defendants  demur- 
red to  the  replication,  and  the  Circuit  Court  sustained  the 
demurrer,  and  gave  judgment  for  the  defendants. 

We  think  the  plea,  in  this  case,  is  bad.  The  occupying 
claimant  law  of  1824,  on  which  the  plea  is  founded,  will  not 
support  it.  That  law  enacts,  that  in  certain  cases  where  an 
occupying  claimant  has  made  improvements,  the  court  render 
ing  judgment  against  him  on  an  adverse  claim,  shall,  at  the 
request  of  either  party,  appoint  three  commissioners  to  vahie 
the  improvements,  and  also  to  value  the  land  without  the  im- 
provements. It  has  been  decided,  however,  that  instead  of 
commissioners,  a  jury  must  be  impauneled  in  these  cases. 
Armstrong  v.  Jackson,  Nov.  term,  1825.  And  the  statute  of 
1831  expressly  requires  the  assessment  to  be  by  a  jury.  The 
statute  further  enacts  that  the  successful  claimant  in  all  such 
cases,  may,  at  his  election,  either  demand  the  value  of  the  land 
without  the  improvements,  and  let  the  occupying  claimant 
keep  possession,  or  may  pay  the  value  of  the  improvements  so 
as  aforesaid  assessed,  within  the  time  allowed  by  the  Court, 
and  take  the  premises  himself.  It  further  enacts,  that  if  the 
successful  claimant  demand  the  value  of  the  land  without  the 
improvements,  and  the  occupying  claimant  do  not  pay 
[*84]  the  *same  within  such  reasonable  time  as  the  Court 
shall  allow,  a  writ  of  possession  may  issue. 

The  act  concludes  with  the  following  clause  :  "  And  in  no 
such  case  shall  the  occupying  claimant,  who  may  be  evicted, 
be  liable  to  any  action  or  prosecution  for  or  on  account  of  any 
rents  or  profits  accruing,  or  waste  or  damages  done  to  said  land, 
previous  to  receiving  actual  notice  as  aforesaid,  of  such  adverse 
claim,  unl&ss  such  waste  or  damages  shall  exceed  the  value  of 
the  improvements  so  as  aforesaid  to  be  assessed,  and  then 
only  the  amount  of  such  excess."  This  concluding  clause 
of  the  statute  has  particular  reference  to  an  action,  like  the  one 
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before  us,  of  trespass  for  mesne  profits  after  a  recovery  in  eject- 
ment ;  and  points  out  the  case  in  which  the  defendant  can  not 
be  made  liable.  It  is  this,  when  the  value  of  the  improvements 
6-0  as  aforesaid  assessed,  that  is,  assessed  under  the  provisions 
of  a  previous  part  of  the  law,  exceed  the  amount  of  the  rents 
and  profits.  That  assessment,  to  be  a  defense,  must  have  been 
previously  made.  The  claim  for  improvements,  in  these  cases, 
does  not  grow  out  of  any  common  law  right;  but  is  entirely  of 
statutory  origin.  The  party,  therefore,  wishing  to  avail  him- 
self of  the  claim,  must  proceed  under  the  statute  to  have  his 
claim  established.  It  must  be  done  by  a  jury,  caused  to  be 
impanneled  by  the  court  that  renders  judgment  in  the  action 
of  ejectment. 

The  plea  in  this  case,  to  be  a  valid  bar  to  the  action,  should 
aver  tliat  the  value  of  the  improvements,  and  of  the  land  with- 
out the  improvements,  had  been  assessed  conformably  to  the 
statute;  and  that  the  rents  and  profits  for  which  the  action  was 
brought,  did  not  exceed  the  value  of  the  improvements  so 
assessed,  which  value  remained  unpaid.  But  instead  of  that, 
the  plea  before  us  merely  states  lasting  improvements  to  have 
been  made  of  a  certain  value,  for  which  the  plaintiff  had  not 
paid.  Admit  this  plea,  and  the  questions  whether  the  defendant 
had  made  any  valuable  improvements— whether  they  had  been 
made  under  the  circumstances  contemplated  by  the  statute, 
and  what  is  the  value  of  the  improvements— may  all  be  tried 
in  the  action  for  mesne  profits.  Such  inquiries  the  statute  does 
not  authorize  to  be  made  in  this  action.  They  must  be  made, 
if  made  at  all,  under  the  direction  of  the  court  rendering  the 
judgment  in  ejectment,  and  must  be  connected  with,  and  make 
a  part  of,  the  proceedings  in  that  cause. 

The  defendants  contend  that,  in  this  case,  the  decla- 

*85]     ration  *  shows  the  plaintiff  has  no  right  to  recover, 

because  his  close,  alleged  to  have  been  entered,  is  stated 

to  be  an  undivided  third  part  of  a  certain  tract  of  land.     There 

is  nothing  in  this  objection.     One  tenant  in  common  may  sue 

separately  in  ejectment  for  his  undivided  share,  or  in  trespass 
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for  the  mesne  profits.  1  Chitt.  PL,  53.  He  may  even,  in  theae 
actions,  sue  his  co-tenant.     Adams  on  Eject.,  88,  330  (1). 

The  judgment  for  the  defendants  is,  therefore,  erroneo-us,  and 
must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

/.  Howh,  for  the  plaintiff. 

I.  Naylor  and  J.  H.  Thompson,  for  the  defendants. 

(1)  "Tenants  in  common  must  in  general  sever  in  real  actions,  unless  in 
quare  impedit,  and  in  ejectment  a  joint  demise  would  be  improper;  but  in  per- 
sonal actions,  as  for  a  trespass  or  nuisance  to  their  land,  they  may  join,  because 
in  these  actions,  though  their  estates  are  several,  yet  the  damages  survive  to 
all,  and  it  would  be  unreasonable,  when  the  damage  is  thus  entire,  to  bring 
several  actions  for  a  single  trespass.  Bac.  Ab.  Joint  Tenants,  K ;  2  Bl.  Kep., 
1077  ;  5  T.  E.,  246 ;  Yelv.,  161 ;  Gro.  Jac,  231 ;  2  H.  BL,  386 ;  5  Mod.,  151.  A 
tenant  in  common  may,  however,  in  general  sue  separately ;  as  in  ejectment 
for  his  undivided  share,  or  in  trespass  for  the  mesne  profits,  or  in  debt  foi 
double  value  against  a  person  who  has  held  over  after  the  expiration  of  his 
tenancy.  5  T.  R.,  246;  2  BL  Eep.,  1077.  In  some  cases  he  may  sue  in  eject- 
ment for  the  whole  premises.  3  Moore,  229.  But  a  joint  action  for  mesne 
profits  may  be  supported  by  several  lessors  of  the  plaintifi"  in  ejectment,  after 
recovery  therein,  although  there  were  only  separate  demises  by  each.  5  M. 
&  S.,  64;  2  Chitt.  Eep.,  410;"  1  Chitt.  Plead.,  75. 

"a  count  upon  a  joint  lease,  by  tenants  in  common,  is  bad.  Cro.  Jac,  166; 
1  Ins.,  200 ;  2  Wils.,  232;  12  East,  221.  (But  qacere,  whether,  as  a  lease  is  ad- 
mitted by  the  consent  rule,  a  lease  may  not  be  presumed  in  which  each  demised 
his  undivided  share.  See  Doe  v  Read,  12  East,  57 ;  and  the  observations  of 
Gibbs,  A.  G.)  There  should,  in  such  case,  be  a  distinct  count  upon  the  sepa- 
rate demise  of  each  tenant  in  common,  or  they  should  join  in  a  lease  to  a 
third  person,  who  may  take  a  lease  to  try  the  title.  2  Wils.,  232 ;"  2  Stark. 
Ev.,  309. 

It  is  said  that  one  of  several  parceners  may  recover  her  part  in  ejectment, 
without  the  others  joining.   .  Rue  d.  Raper  v.  Lonsdale,  12  East,  39. 

"  Joint  tenants  must  join  in  all  real  and  mixed  actions,  for  they  have  but 
one  joint  title  and  one  freehold ;  and  in  ejectment  the  declaration  must  be 
upon  their  joint  demise.  So,  they  ought  to  join  in  trespass,  and  other  personal 
actions,  where  they  have  a  joint  interest ;  so  in  debt  or  avowry  for  rent,  5 
Mod.  73 ;  or  avowry  for  damage  feasant,  5  Mod.  151 ;"  15  Petersd.,  12. 

The  doctrine  of  survivorship  incident  to  joint  tenancy  is  abolished  in  Indi- 
ana.   Rev.  Code,  1831,  p.  290. 
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[  i«86]     *Anthony,  Admfnistrator,  v.  M'Call,  Administrator. 

Executors  and  Administrators. — An  adminstrator  can  not  be  sued  for 
the  devastavit  of  his  intestate,  by  an  administrator  de  bonis  non  of  the  first  in- 
testate (a). 

ERROR  to  the  Bush  Circuit  Court. 

M'Kiis'NEY,  J. — This  is  an  action  of  assumpsit.  The  plain- 
tiff, the  administrator  de  bonis  non  of  Abraham  Carey,  deceased, 
declares  against  the  defendant,  administrator  of  Samuel  Carey, 
deceased,  for  an  alleged  devastavit  by  Samuel  Carey,  the  admin- 
istrator of  the  plaintiff's  intestate. 

The  declaration  charges  that,  in  1818,  Samuel  Carey,  admin- 
istrator of  Abraham  Carey,  wasted  and  converted  to  his  own 
use,  goods,  &c.,  of  the  said  Abraltam.  Carey,  to  the  value  of 
•$300.  That  the  said  Samuel,  afterwards,  to  wit:  in  the  year 
1826,  promised  to  pay  the  value  of  the  goods  so  wasted  and 
converted.  Yet  neither  the  said  Samuel,  in  his  life-time,  nor 
the  defendant  since,  has  paid  the  same,  &c.  The  defendant 
pleaded  three  several  pleas  :  1st,  plene  administravit  of  the 
goods,  &c.,  of  Samuel  Carey ;  2dly,  the  statute  of  limitations; 
3dlv,  plene  administravit  by  the  said  Samuel  Carey,  of  the 
goods,  &c.,  of  Abraham  Carey,  deceased.  General  replications 
were  filed  to  the  1st  and  3d  pleas,  and  issues  to  the  country. 
To  the  second  plea  the  plaintiff  replied  specially,  "  that  the 
indebtedness  of  said  Samuel  Carey,  deceased,  accrued  in  conse- 
quence of  the  said  Samuel  having  appropriated  the  goods,  &c., 
3f  Abraham  Carey  to  his  own  use,  and  that  the  power  of  said 
Samuel  continued  unrevoked  until  1828,  wherefore,  &c.,  said 
Samuel  did  promise,  &c.,  within  five  years."  To  this  replica- 
tion the  .defendant  demurred.  The  Court  below  sustained  the 
demurrer,  and  rendered  judgment  in  favor  of  the  defendant. 

Bv  the  demurrer  to  the  replication,  the  declaration  is  before 
us.     If  it  be  radically  defective,  whatever  may  be  the  charaqter 


(o)  See  The  Stale  ex.  rel.,  etc.  v.  Gooding,  8  Blackf.,  567. 

An  administrator  de  bonia  non  has  the  same  rights,  and  is  subject  to  the  same  liabilitios, 
oisprcdecessor.    2  R.  S.  (G.  &  H,),  p.  489. 
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of  the  replication,  the  action  can  not  be  sustained.  By  one  of 
the  first  rules  of  pleading,  an  action  can  only  be  brought  by 
the  person  who  has  the  legal  right  of  action.  The  sufficiency 
of  the  declaration  must,  therefore,  depend  upon  the  legal  rights 
and  power  of  an  administrator  de  bonis  non.  He  is 
[*87]  entitled  to  '^'  all  the  goods  and  personal  estate,  &c.,  which 
remain  in  specie,  and  were  not  administered  by  the  first 
executor  or  administrator,  as  well  as  to  all  debts  due  and  owing 
to  the  testator  or  intestate.  3  Bac.  Abr.,  20;  Tingrey  v. 
Brown,  1  Bos.  &  Pull.,  310. 

The  original  representative,  executor  or  administrator,  is 
liable  for  a  devastavit,  but  such  liability  is  not  enforced,  at  the 
suit  of  the  administrator  de  bonis  non.  The  administrations 
are  distinct.  Each  has  peculiar  duties  and  responsibilities.  In 
the  event  of  a  devastavit  committed  by  either,  the  heirs,  cred- 
itors, and  others,  whose  legal  rights  are  afiected,  by  appropriate 
action,  may  obtain  redress.  The  administrator  de  bonis  non, 
having  no  of  legal  right  action,  can  not  be  the  medium  of  such 
redress,  unless  authorized  by  a  statute. 

The  14tli  section  of  the  act  organizing  Probate  Courts, 
authorizes  that  court  to  remove,  for  certain  causes,  an  admin- 
istrator acting  under  its  authority,  and  to  appoint  a  successor, 
to  whom  the  person  removed  is  liable  to  account,  according  to 
law,  for  all  acts  in  the  trust.  The  present  case  is  not  within 
the  statute.  If  it  were,  the  declaration  would  still  be  defective. 
It  does  not  aver  to  whom  the  promise  of  payment  was  made, 
nor  does  it  contain  those  necessary  averments  that  would  bring 
it  within  the  statute. 

In  the  case  of  Coleman,  Adm^r.  v.  3PMurdo  et  al.,  5  Rand. 
R.,  51,  it  was  decided,  that  the  administrator  de  bonis  non  could 
not  bring  such  an  action  as  the  present,  either  at  law  or  ii\ 
equity. 

We  think  the  declaration  radically  defective,  and  that  the 
action  can  not  be  maintained. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  Rariden,  for  the  plaintiffi 

0.  H.  Smith,  for  the  defendant. 
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[*88]  *Stevens  and  Others  v.  Beckes. 

FAiiSE  RETtrRN — Pleading. — Neither  the  insolvency  of  the  execution- 
defendant,  nor  the  statute  of  limitations,  can  be  pleaded  in  bar  to  an  action 
against  a  sherifi'for  a  false  return  oi  a,  fieri  facias  (a). 

Same — Evidexce. — In  such  an  action,  in  the  court  that  rendered  judgment. 
the  minutes  kept  in  a  book  by  the  clerk  during  the  progress  of  the  canse 
and  signed  by  the  presiding  judge  conformably  to  the  statute,  is  admissible 
evidence  for  the  plaintiff  on  the,  issue  of  nvi  tiel  record. 

ERUOE,  to  the  Knox  Circuit  Court. 

Stevens,  J. — This  is  an  action  on  the  case  against  the 
defendant  in  error,  for  making  a  false  return  to  an  execution 
of  fi.  fa.,  as  sheriff  of  the  county  of  Knox.  The  declaration 
avers  that  at  the  February  term,  1820,  of  the  Knox  Circuit 
Court,  the  plaintiffs  in  error,  who  were  plaintiffs  below,  recov- 
ered a  judgment  before  tUe  said  court;  against  one  Willis  Fel- 
lows, for  $2,500,  with  interest  thereon  from  the  16th  day  of 
Febr^iary,  1819,  together  with  costs,  &c.;  that  on  the  5th  day 
o£  April,  1820,  while  the  said  judgment  remained  unpaid  and 
in  full  force,  an  execution  of  j^.  fa.  issued  thereon  in  favour  of 
the  plaintiffs  against  the  goods  and  chattels,  lands  and  tene- 
ments of  the  >.fendant,  Fellows,  which  was  delivered  to  Beckes, 
the  Aefe.wicQ'J.,  who  was  then  and  there  the  sheriff  of  said 
county^  ♦act  the  said  defendant  being  such  sheriff,  contriving 
unjustly^  wrongfully  and  deceitfully  to  injure  the  plaintiffs, 
neglected  and  failed  to  execute  the  writ,  and  on  the  return  day 
thereof,  "falsely,  fraudulently  and  deceitfully  returned  that  the 
debt,  interest  and  damages  had  been  duly  replevied,"  &c.; 
which  return  is  a  matter  of  record,  &c. ;  and  that  in 
[*89]  truth  *and  in  fact  the  said  debt,  interest  and  damages 
had  not  been  so  replevied. 

The  defendant  pleaded  in  bar  four  several  pleas— rlst,  not 
guilty;  2dly,  that  Fellows,  the  execution-defendant,  was  and  is 
totally  insolvent,   %c. ;   3dly,  the  statute  of  limitations;   and 


(a)    See  The  State  ex  te>  ,  *U.,  v.  Youmam,  8  Blackf.,  90. 
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4tbly,  7iul  tiel  record.  To  the  1st  plea  an  issue  to  tlie  country 
is  joined;  to  the  2d  plea  a  replication  of  estoppel  is  fileily 
which  is  demurred  to,  and  the  demurrer  is  overruled  by  the 
Court;  to  the  3d  plea  a  demurrer  is  filed  and  sustained;  and 
lu  the  4th  plea,  issue  is  joined,  with  an  agreement  of  record 
tliat  the  issue  of' nul  tiel  record,  so  joined  on  the  4th  plea, 
should  be  submitted  to  and  tried  by  the  same  jury  I'aat  should 
try  the  other  issues;  and  that  all  error  was  waived,  as  to  try- 
ing that  issue  by  the  jury;  and  that  at  the  trial  thereof,  th<> 
defendant  should  not  object  to  any  variation  in  d  ite,  words, 
figures,  or  letters,  between  the  judgment,  execution  and  return 
thereto,  set  out,  and  those  which  might  be  produ;ed  in  evi- 
dence. A  trial  was  then  had,  and  a  verdict  and  final  judg- 
ment rendered  for  the  defendant. 

It  also  ajjpears  of  record  that,  on  the  trial  befoie  the  jury, 
the  plaintiffs  offered  in  evidence  to  the  jury  the  following  entry 
of  judgment,  upon  the  minute  book  of  the  court,  it  being  a 
judgment  rendered  at  the  February  term,  1820,  of  said  court, 
duly  signed  by  the  presiding  judge  of  said  court,  ./;id  the 
same  judgment  upon  which  the  execution  in  questiao  issued, 
which  entry  of  judgment  is  in  these  words  and  figures: 
"February  term,  1820.  Luther  Stevens,  George  Evans,  Mark 
Stackhouse,  and  Ilahlon  Rogers,  assignees  of  Arthur  Patterson 
and  Samuel  Chambers,  v.  Willis  Fellows.  Debt,  |2,500;  dam 
ages,  ^3,000.  Parties  appeared  by  their  counsel,  and  the 
plaintiffs  filed  their  demurrer  to  the  plea  of  the  defendant,  and 
after  argument  had,  the  Court  sustain  the  demurrer;  to  which 
opinion  of  the  Court,  the  defendant  by  his  counsel  excepts  and 
files  his  bill,  &c.;  therefore,  on  motion,  it  is  considered  that 
the  plaintiffs  do  recover  of  the  defendant  the  sum  of  $2,500, 
with  interest  thereon  from  the  16th  day  of  February,  1819, 
being  the  debt  in  the  declaration  mentioned,  together  with 
their  costs  and  charges  by  them  about  their  suit  in  this  behalf 
exi)ended,  and  the  defendant  in  mercy,"  &c.  To  the  introduc- 
tion of  which  entry  the  defendant  objected,  and  the 
['■'90]  Court  sustained  *the  objection,  and  refused  to  let  the 
entry  go  to  the  jury  as  evidonec. 
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The  first  point  is,  did  the  Court  err  in  overruling  the  demur- 
rer to  the  plaintiffs'  replication  to  the  defendant's  second  plea  ? 

It  is  not  necessary  to  examine  the  position,  taken  by  the 
plaintiffs,  respecting  their  replication  of  estoppel  to  the  defend- 
ant's second  plea,  for,  admitting  the  replication  not  to  be  well 
pleaded,  still  the  demurrer  was  correctly  overruled,  the  plea  to 
which  the  estoppel  was  replied  being  bad.  The  insolvency  of 
the  execution-defendant  can  notj  in  any  case,  justify  a  false  re- 
turn ;  nor  can  such  plea  be  a  bar  to  an  action  for  a  false  return. 

The  second  point  is,  did  the  Court  err  in  sustaining  the  de- 
murrer to  the  third  plea  ? 

The  only  question  is,  whether  our  statute  of  limitations  can 
be  pleaded  to  an  action  against  a  sheriff  for  a  false  return  to  a 
writ  of  execution?  The  statute  enacts  that  "all  actions  of 
debt  on  simple  contract,  and  for  rent  arrear,  actions  on  the 
case  other  than  slander,"  &c.,  "  shall  be  commenced  within  five 
years  after  the  cause  of  action  accrued,  and  not  after."  It  then 
provides  in  the  same  section,  that  "no  statute  of  limitations 
shall  ever  be  pleaded  as  a  bar,  or  operate  as  such,  to  any  action 
founded  on  an  instrument  or  contract  in  writing,  whether  the 
same  be  sealed  or  unsealed."  The  words  of  the  statute  of 
limitations,  21  Jac.  1,  c.  16,  are,  "that  all  actions  upon  the 
case  shall  be  brought  within  six  years  ensuing  the  cause  of 
action,  and  not  after;"  and  Ballant'me,  in  his  commentaries 
upon  that  statute,  states  it  as  a  settled  point,  that  an  action 
against  a  sheriff  for  a  malfeasance  in  the  execution  or  return 
of  a  writ  of  execution,  is  not  within  the  statute,  it  being 
founded  on  matters  of  record.  Bal.  on  Lim..  92,  96.  The 
words  of  the  statute  of  the  State  of  Maryland,  as  it  stood  in 
the  year  1790,  are  the  same  as  the  statute  of  James,  and  it  was 
settled  in  both  the  General  Court  and  Court  of  Appeals,  after 
the  most  solemn  arguments,  that  an  action  on  the  case,  against 
the  sheriff  for  an  escape  upon  a  capias  ad  resjpondendma,  was 
not  within  the  statute.  2  Harr.  &  M'Henry,  401,  408.  In 
the  statute  of  the  State  of  New  York  of  1817,  the  words  are, 
"that  all  actions  upon  the  case,  founded  upon  any  contract 
without  specialty,  shall  be  commenced  and  sued   within  six 

(101) 


90-91         SUPREME  COUKT  OF  INDIANA. 

« 

Stevens  and  Others  v.  Beckes. 

years,''  &c.  Under  that  statute,  it  was  settled  that  an 
[*91]  action  *of  assumpsit  on  a  judgment  of  a  justice  of  the 
peace  was  not  witliin  the  statute:  the  Court  says, 
whether  a  justice's  court  is  strictly  a  court  of  record  or  not,  is 
not  material ;  for  if  it  be  not,  it  is  still  conclusive  evidence  of 
a  debt,  and  its  truth  cannot  be  questioned  while  it  remains  in 
force,  and  therefore  stands  on  the  foot  of  specialties.  Pease 
V.  Howard,  14  Johns.  Rep.,  4^9. 

Our  statutes  of  1818,  1824,  and  1831,  each  require  that  the 
clerks  of  the  Circuit  Courts  shall  enter  on  their  execution 
books  "  every  execution  at  the  time  it  issues,  noting  in  separate 
columns  the  names  of  the  parties,  the  day  it  issues,  the  endorse- 
ment containing  a  statement  of  the  debt,  damages,  interest, 
and  costs,  and  whether  replevied  or  not,  the  return  day,  to 
whom  directed,  to  whom  delivered,  the  officer's  return,  and  the 
day  it  is  made,  at  full  length,  and  shall  make  the  like  entries 
on  issuing  an  alias  or  pluries  execution,  which  book  and  thf 
entries  therein,  made  as  aforesaid,  shall  be  taken  as  matters  of 
record." 

The  suit  now  before  us  is  founded  on  a  judgment,  a  writ  of 
fi.  fa.  thereon,  and  the  sheriff's  return  to  that  writ,  all  i^ 
writing,  and,  by  virtue  of  the  above  recited  statute,  are  matters 
of  judicial  record,  which  brings  the  case  clearly  within  the 
above  noticed  proviso  of  the  statute,  that  takes  out  of  the 
statute  all  actions  founded  on  an  instrument  in  writing, 
whether  sealed  or  unsealed.  It  would  appear  absurd,  indeed, 
to  contend  that  in  an  action  on  the  case  founded  on  an  unsealed 
instrument  in  writing,  the  statute  of  limitations  cannot  be 
pleaded,  because  the  foundation  is  in  writing,  but  that  in  a  like 
case,  founded  on  writings  which  are  matters  of  judicial  record, 
the  statute  can  be  pleaded.  The  demurrer  was  correctly  sus- 
tained. 

The  third  and  last  point  is,  did  the  Court  err  in  rejecting 
the  original  entry  of  the  judgment  declared  on  and  set  out  in 
the  declaration,  as  evidence? 

On  this  point  the  Court  has  no  doubt.  These  minutes  can  be 
correctly  used  in  the  same  court  in  whicli  they  are  made.     The 
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statute  requires  each  day's  proceedings  to  be  drawn  out  at  full 
length,  and  read  over  and  signed  by  the  court;  and  they  are, 
when  so  drawn  up,  read  and  signed,  the  solemn  judgment  of 
the  Court.  Xo  other  or  further  judgment  is  ever  signed.  The 
complete  record  is  the  act  of  the  clerk  in  vacation,  and  it  must 
strictly  agree  with  the  minutes,  and  if  it  does  not,  it  can 
always  be  amended  by  the  minutes.  In  England,  in  the  case 
of  Jones  V.  Randall,  Cowp.  17,  it  was  decided  that  the 
[-■'92]  minutes  of  *the  judgment  of  the  House  of  Lords, 
when  sitting  as  a  judicial  court,  were  their  solemn 
judgments,  and  might  be  used  as  such,  by  transcript  or  other- 
wise, in  any  court  in  the  kingdom.  The  Court  erred  in  refus- 
ing the  minutes  in  question,  as  evidence  of  the  judgment  set  out 
in  the  declaration.  Whether  that  judgment  was  reversed  or 
not  is  another  question  entirely,  and  not  now  before  us. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

E.  Huntington  and  C  Dewey,  for  the  plaintiffs. 

S.  Judah,  for  the  defendant. 


Naylor  v.  Moody  and  Another,  Executor. 

Prlncipal  and  Surety. — Scire  facias  by  the  executors  of  A  against  B  and 
C,  to  have  execution  against  them  on  a  replevin-bond  executed  by  B  with 
C  his  surety,  and  paj-^able  to  the  testator.  Plea  by  C,  that  the  testator  in 
his  life-time  took  out  a  fieri  facias  against  the  defendants  on  the  bond,  and 
placed  it  in  the  hands  of  the  sheriff,  but  withdrew  it,  without  C's  consent, 
before  it  was  levied ;  that  whilst  the  execution  was  in  the  sheriff's  hands, 
B  had  sufficient  property  out  of  which  the  money  could  have  been  made, 
and  that  he  afterwards  became  and  still  continued  to  be  insolvent.  Held, 
on  demurrer,  that  the  plea  was  insufficient.  Held,  also,  that  the  mere  delay 
of  a  creditor  in  not  proceeding  at  law  against  the  principal  debtor,  is  no 
defense  to  a  suit  against  the  surety  (a). 

Executors  and  Adjcinistrators. — Letters  testamentary  or  of  administra- 
tion granted  in  another  State  were  not  recognized  here,  by  the  statute  of 

(a)     See  Hurler  v.  Mooie,  5  Blackf.    307;   Carr  v.  Howard,  8  Id.,  190. 
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1824,  until  recorded  in  the  Circuit  Court  of  this  State;  but  they  are  now 
so  recognized,  under  the  statute  of  1831,  upon  their  being  filed  with  th€ 
clerk  of  the  court  in  which  they  are  to  be  introduced  (6). 

APPEAL  from  the  Clark  Circuit  Court. 

Blackford,  J. — A  writ  of  scire  facias  was  issued  in  favour 
of  Richard  Moody,  executor,  and  PoUy  Moody,  executrix,  of 
the  estate  of  John  Moody,  deceased,  against  Isaac  Naylor  and 
William  H.  Moore.  This  writ  states  that,  in  1822,  John 
Moody,  the  plaintiffs'  testator,  recovered  a  judgment  against 
Mooi'e,  for  a  certain  sum  of  money,  in  the  Clark  Circuit  Court ; 
and  that,  in  1823,  the  judgment  was  replevied  by  Moore  with 
Naylor  as  his  surety.  It  also  states  the  subsequent  death  of 
John  Moody,  the  judgment-creditor,  and  the  appointment  of 
the  plaintiffs  as  his  executors.  The  object  of  the  scire 
[*93]  facias,  is  to  obtain  an  award  *of  execution  against 
Moore  and  Naylor  on  the  replevin-bond.  The  writ 
was  returned  with  an  acknowledgment  by  Naylor  of  service  on 
him,  and  that  Moore  was  a  non-resident. 

Naylor  appeared  to  this  scire  facias,  and  pleaded  three  pleas 
in  bar:  First,  that  the  plaintiffs'  testator,  in  1823,  had  taken 
out  an  execution  of  fieri  facias  against  Moore  and  Naylor  on  the 
replevin-bond,  and  placed  the  same  in  the  hands  oi'  the  sheriff; 
that  the  testator  afterwards,  without  Naylor^s  consent,  directed 
the  sheriff  not  to  serve  the  execution,  and  it  was  accordingly 
returned  not  executed;  that  whilst  the  execution  was  in  the 
sheriff's  hands,  Moore  had  sufficient  property  out  of  which  the 
money  could  have  been  made,  and  that  he  afterwards  became, 
and  still  continued  to  be,  insolvent.  To  this  plea  there  was  a 
general  demurrer,  and  judgment  for  the  plaintiffs.  The  second 
plea  is,  that  the  plaintiffs'  testator  failed  to  take  out  execution, 
from  the  expiration  of  the  time  given  by  the  replevin-bond  until 
th.e  4th  of  November,  1824 ;  and  that,  during  all  that  time,  Moore 
had  sufficient  property  out  of  which  the  money  could  have  been 
made.  There  was  also  a  demurrer  to  this  plea,  and  judgment 
thereon  for  the.  plaintiffs.     The  third  plea  is,  that  the  plaintifis 

(6)     See  on  tliis  subject  Lucaa  r.  Tucker,  17  Ind.,  41. 
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are  not  executors.  On  this  plea  the  plaintiffs  joined  issue. 
On  the  trial  of  the  cause,  the  plaintiffs,  to  prove  themselves 
executors,  offered  in  evidence  letters  testamentary  granted  to 
them  by  a  court  in  Kentucky,  together  with  an  endorsement  of 
a  certificate  by  the  clerk  of  the  Circuit  Court  of  Clark  County, 
Indiana,  that  the  letters  had  been  recorded  in  the  Probate 
Court  of  that  county,  on  the  9th  of  July,  1830.  This  evidence 
was  objected  to ;  but  the  objection  was  overruled,  and  the  evi- 
dence admitted.  The  Circuit  Court,  to  which  the  cause  was 
submitted  on  this  evidence,  awarded  execution  on  the  replevin - 
bond,  according  to  the  prayer  of  the  scire  facias.  From  that 
judgment  there  is  an  appeal  to  this  Court. 

The  first  question,  presented  by  this  case,  is  as  to  the- validity 
of  the  first  plea. 

The  foundation  of  the  defense  is,  that  the  withdrawal  of  the 
joint  execution  against  Naylor  and  Moore  was  an  injury  to 
Naylor,  of  which  he  has  a  right  to  complain.  The  plea  does 
not  aver,  that  this  joint  execution  was  so  framed  or  endorsed  a? 
to  require  the  sheriff,  by  virtue  of  the  statute,  to  levy  it  first  on 
the  property  of  the  principal  debtor.  It  must  be  considered, 
therefore,  as  a  common  execution  against  two  judgmeut- 
[*94]  debtors,  *  and  subject  to  be  levied  upon  the  property  of 
the  one  or  the  other,  as  the  sheriff  might  prefer  or  the 
creditor  direct.  But  had  the  fieri  facias  been  against  Moore 
alone,  and  founded  on  a  separate  judgment  against  him,  there 
are  several  strong  cases  to  show,  that  the  withdrawal  of  such 
an  execution  by  the  creditor  before  it  was  levied,  would  be  no 
discharge  to  Naylor,  the  surety. 

In  the  case  of  Halford  v.  Byron,  the  principal  assigned  a 
judgment  against  a  third  person  as  a  security  for  the  debt. 
The  creditor  afterwards  permitted  the  judgment-debtor  to  pay 
a  part  of  the  money  to  the  original  judgment-creditor.  The 
surety  complained  of  this,  and  required  to  be  exonerated  to 
the  amount  of  that  payment.  The  Chancellor,  however,  said, 
that  the  assignment  was  but  of  a  judgment  as  a  further 
security  for  the  money  due  on  the  bond,  and  as  the  obligee  liad 
gDt  it,  so  he  might  release  or  discharge  it  as  he  thought  fit,  aad 
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the  surety  is  not  hurt  by  it.  But  he  said  it  would  be  otherwise, 
if  the  money  had  been  once  paid  to  the  obligee,  and  then  lent 
again  to  the  principal  debtor.  Prec.  in  Ch.,  178;  2  Eq.  Cas. 
Abr.,  188.  It  is  laid  down  in  Pothier,  that  the  pursuits  of  the 
creditor  against  the  principal  debtor  do  not  liberate  the  surety, 
who  remains  always  obliged  until  payment.  Therefore,  the 
creditor  may  abandon  his  pursuits  against  the  principal  debtor, 
to  sue  the  surety.  But  in  general,  he  may  oppose  to  him  tne 
exception  of  discussion.  1  Pothier,  232.  The  creditor,  hav- 
ing commenced  a  suit  against  the  principal  debtor,  may 
afterwards  discontinue  it,  without  affecting  the  sureties'  lia- 
bility. Fulton  V.  Matthews  et  al.,  15  Johns.  E,.,  433.  The 
payee  of  a  promissory  note  made  by  a  principal  and  surety, 
sued  the  principal  on  the  note,  and,  under  the  statute  of 
Massachusetts,  attached  sufficient  property  to  satisfy  the  debt. 
The  suit  was  afterwards  discontinued,  and  the  property 
attached  given  up,  against  the  remonstrance  of  the  surety. 
This  proceeding  was  held  to  be  no  defence  to  the  surety  in  a 
subsequent  suit  against  him  on  the  note.  Bellows  v.  Lovell,  5 
Pick.,  307. 

The  holder  of  a  promissory  note  recovered  separate  judg- 
ments against  the  maker  and  indorser  of  the  note,  and  after- 
wards took  out  a  fieri  facias,  by  the  indorser's  request,  on  the 
judgment  against  the  maker,  who  had  sufficient  property  to 
pay  the  debt.     This  execution,  after  being  placed  in  the  hands 

of  the  marshal,  was  recalled,  before  a  levy,  by  the 
[*95]      holder  of  the  *note;  and  the  maker  became  insolvent. 

Under  these  circumstances,  the  endorser  applied  for  an 
injunction  of  the  judgment  against  him  on  the  note;  but  the 
injunction  was  refused.  The  following  is  the  language  of  the 
court:  Although  the  original  undertaking  of  an  endorser  of 
a  promissory  note  be  contingent,  and  he  cannot  be  charged 
without  timely  notice  of  non-payment  by  the  maker,  yet  when 
the  holder  has  taken  this  precaution,  and  has  proceeded  to 
judgment  against  both  of  them,  he  is  at  liberty  to  issue  an 
execution  or  not  as  he  pleases,  on  the  judgment  against  the 
maker,  without  affording  any  cause  oi'  ((jmplaint  to  the  en- 
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dorser;  or  if  he  issues  an  execution,  he  is  at  liberty  to  make 
choice  of  the  one  which  he  thinks  will  be  most  beneficial  to 
himself,  without  any  consultation  whatever  with  the  endorser 
on  the  subject;  nor  ought  he  to  be  restrained,  by  any  fear 
of  exonerating;  the  endorser,  from  countermanding  the  ser-viee 
oj  any  execution  which  he  may  have  issued,  and  proceeding 
immediately,  if  he  chooses,  on  the  judgment  against  the 
endorser.  And  the  reason  is  obvious,  for,  by  the  judgment 
they  have  both  become  principal  debtors,  and  if  the  endorsei 
suffers  any  injury  by  the  negligence  of  the  judgment-creditor, 
it  is  clearly  his  own  fault,  it  being  his  duty  to  pay  the  money, 
in  which  case  he  may  take  under  his  own  direction  the  judg- 
ment obtained  against  the  maker.  Lenox  v.  Prout,  3  Wheat. 
Rep.,  520.  This  last  case  cited,  if  it  be  received  as  law,  settles 
the  present  case  against  Naylor,  the  plaintiff  in  error.  It 
shows  that  Moody's  delivering  to  the  sheriff  a  ^eri/acias,  were 
it  even  against  3foore  alone,  and  countermanding  it  before 
levy,  is  no  discharge  to  Naylor,  the  surety. 

The  doctrine  both  at  common  law  and  in  chancery,  in  the 
case  of  ordinary  bonds  for  the  payment  of  money,  is,  that 
where  sureties  join  in  a  joint  and  several  bond,  they  make 
themselves  principal  debtors  to  the  obligee.  The  debt  is  pre- 
sumed to  be  created  upon  the  credit  given  to  the  sureties, 
as  well  as  upon  that  given  to  the  principal  debtor.  As 
between  the  obligors  and  obligee,  all  the  obligors  are  principal 
debtors,  though,  as  between  each  other,  they  may  have  the 
rights  and  remedies  resulting"  from  the  relation  of  principal 
and  surety.  As  long  as  the  creditor  does  no  act  varying  the 
terms  of  the  original  contract,  he  has  the  same  claim  upon  the 

sureties  that  he  has  upon  the  principal,  both   at  law 
[*96]     and  in  equity,  for  the  payment  of  the  *bond.     Berg 

V.  Radcliff,   6  Johns.  Ch.   R.,   302;    The  East  India 
Company  v.  Boddam,  9  Ves.,  464. 

The  principal  cases  in  which  sureties  have  been  relieved,  are 
where  the  creditor,  by  giving  further  time  to  the  principal  for 
payment,  has  changed  the  original  contract  to  the  injury  of 
thp  surety.      The    giving    of    further    time   to    the    principal 

no7) 


yG-97         SUPREME  COURT  OF  INDIANA. 

Xaylor  v.  Moody  and  Another,  Executor. 

changes  the  contract  of  the  surety  to  his  injury  in  this  way: 
The  surety  has  a  right,  as  soon  as  the  debt  is  due  by  the 
original  agreement,  to  pay  the  debt  and  sue  the  principal  for 
the  amount,  or  to  compel  the  creditor,  by  a  bill  in  chancery 
or  by  a  notice  under  the  statute,  to  sue  the  principal.  But  if, 
by  a  valid  contract,  further  time  for  payment  be  given,  the 
surety's  hands  are  tied  up.  The  principal  is  secure  from  arrest 
until  the  additional  period  for  payment  is  expired;  and,  in  the 
meantime,  he  may  become  insolvent.  Courts  of  law,  there- 
fore, following  courts  of  equity,  have  said :  That  the  creditor 
by  thus  changing  the  original,  contract  to  the  surety's  injury, 
and  without  his  consent,  discharges  the  surety  altogether. 
Nisbet  V.  Smith,  2  Bro.  Ch.  Rep.,  579 ;  Samuell  v.  Howarth,  3 
Merivale,  272. 

The  case  before  us  does  not,  certainly,  come  within  this 
principle.  Naylor's  original  situation  is  not  changed.  He 
had  the  same  right  after  the  execution  was  countermanded 
that  he  previously  had,  to  enable  himself  to  take  out  an  execu- 
tion against  Moore,  or  to  compel  lloody  to  do  so.  His  hands 
were  not  tied  up  until  a  further  time  for  payment  had  expired. 
As  Moody  wi^s  left  entirely  free  to  proceed  against  the  principal 
or  not,  it  would  seem  that  he  might  sue  out  an  execution  on 
the  bond  or  not,  as  he  pleased,  or  that,  after  suing  out  an 
execution,  he  might  withdraw  it  before  it  was  executed,  and 
take  out  another  of  the  same  or  of  a  different  sort,  or  none  at 
all,  at  his  discretion,  without  affecting  the  surety's  liability. 
Naylor  had  bound  himself  in  a  replevin-bond,  having  the 
effect  of  a  judgment,  for  the  payment  of  a  judgment  previously 
recovered  against  Moore,  and  it  was  consequently  the  business 
of  Naylor,  and  not  that  of  Moody,  to  see  that  Moore  paid  the 
debt.  Wright  v.  Shrvpson,  6  Ves.,  734.  If  Naylor  chose  to 
be  passive,  and  to  neglect  to  have  an  execution  levied  on 
Moore's  property  until  there  was  none  to  levy  on,  the  fault  is 
his  own,  and  he  must  bear  the  loss. 

It  is  contended  that  the  fieri  facias  was  a  lien  on 
[*97]     Moore^s  goods,  *and  that  the  relinquishment  of  that 
lien  was  an  injury  to  Naylor.     It  is  not  easy  to  di" 
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cover  tlie  principle  upon  wliich  the  relinquishment  of  this  lien 
can  be  complained  of  by  Naylor,  The  lien  created  by  the  de- 
livery of  the  Jieri  facias  to  the  sheriff,  did  not  change  the 
property  of  3Ioore's  goods;  nor  was  it  a  satisfaction  of  the 
whole  or  of  any  part  of  the  debt.  The  goods  of  Moore  might 
have  been  subsequently  destroyed,  or  removed  to  places  un- 
known, by  himself  or  a  stranger,  and  the  benefit  of  the  lien 
thus  entirely  lost.  The  sheriff,  in  such  case,  could  not  sue  the 
wrongdoer;  nor  would  the  creditor  have  any  remedy  against 
the  sheriff,  or  anybody  else,  for  the  loss  of  the  goods.  Hotch- 
kiss  V.  31'  Vickar,  1 2  Johns.  Rep.,  403.  The  relinquishment 
of  so  imperfect  a  lien  is  not  like  the  giving  up  of  funds,  actu- 
ally placed  by  the  principal  in  the  creditor's  hands  to  be  appro- 
priated to  the  payment  of  the  debt,  nor  like  goods  placed  in 
the  custody  of  the  law  for  that  purpose  by  the  actual  levy  of  a 
fieri  facias.  In  these  cases  of  actual  possession  of  the  princi- 
pal's goods,  the  creditor  is  viewed  as  a  trustee  for  the  surety, 
and  the  relinquishment  of  the  possession  is  a  breach  of  trust. 
But  we  know  of  no  case,  and  presume  there  is  none,  which 
extends  this  doctrine  of  trust  in  the  creditor  for  the  surety's 
benefit,  beyond  where  the  goods  are  actually  in  the  hands  of 
the  crclitor,  or  in  the  custody  of  the  law. 

The  leading  case,  relative  to  the  surety's  discharge  by  the 
creditor's  giving  up  the  means  in  his  hands  of  reimbursing 
himself,  is  that  of  Law  v.  The  East  India  Company,  4  Ves., 
824.  In  that  case,  the  company,  having  money  and  effects  of 
the  principal  debtor  actually  in  their  hands,  more  than  suffi- 
cient to  pay  themselves,  delivered  the  same  over  to  his  admin- 
istrators; and  the  language  of  the  Court  is,  that  where  the 
principal  has  left  a  sufficient  fund  in  the  hands  of  the  obligee, 
and  he  thinks  fit,  instead  of  retaining  it  in  his  hands,  to  pay 
it  back  to  the  principal,  the  surety  cannot  be  called  upon. 
Mr.  Fell,  in  his  treatise  on  guarantees,  after  citing  this  case  in 
■4  Ves.,  to  show  the  general  doctrine  on  the  subject,  says  that, 
to  effect  the  discharge,  there  must  be  a  parting  with  something 
actually  in  the  power  and  possession  of  the  party,  and  not  the 
consenting  to  waive  the  receipt  of  a  payment  or  security,  never 
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in  his  actual  possession;  and,  in  support  of  this  position,  he 
cites  the  case  of  Halford  v.  Byrom,  to  which  we  have  already 
referred. 

In  accordance  with  the  principle  in  the  case  of  Hal- 
[*98]  Jord  V.  -''JByroin,  it  may  be  said  as  to  the  one  before  us, 
that  it  is  not  where  there  is  an  imperfect  lien  resulting 
from  the  mere  circumstance  of  a  Jieri  facias  being  in  the  sher- 
iff's hands,  but  that  it  is  only  where  the  goods  are  in  the  cus- 
tody of  the  law  by  their  actual^  seizure  on  the  execution,  that  the 
surety  can  complain  that  the  execution  has  been  withdrawn. 
In  the  cases  of  Jones  v.  Bullock,  3  Bibb,  467,  Baird  v,  Ricii, 
1  Call,  18,  and  Dixon  v.  Ewing,  3  Ohio  Rep.,  280,  as  well  as 
in  the  others  to  which  we  have  been  referred,  there  had  been 
an  actual  levy  of  the  execution;  and  it  was  on  that  ground  that 
the  sureties  were  discharged.  But  in  the  case  of  Lenox  v. 
Prout,  which  we  have  already  cited,  there  had  been  no  levy, 
and  the  surety  could  obtain  no  relief.  The  case  of  Lenox  v. 
Prout,  is  referred  to  with  approbation  by  Chancellor  Kent,  iu 
a  case  where  the  bail  to  an  arrest,  after  judgment  against  them, 
complained  of  the  creditor's  subsequent  want  of  diligence 
against  the  principal  debtor.  The  Chancellor  says:  "I  am 
not  aware  of  any  case,  which  has  ever  imposed  upon  the 
creditor  the  necessity  of  peculiar  diligence  against  the  princi- 
pal, on  the  ground  of  the  still  subsisting  relation  of  principal 
and  surety,  after  judgment  and  execution  against  the  bail  or  the 
surety.  It  becomes  then  too  late  to  inquire  into  the  ante- 
cedent relations  between  the  parties.  Those  relations  became 
merged  in  the  judgment.  This  was  expressly  declared  to  be 
the  case  as  between  the  holder  and  maker,  and  endorser  of  a 
promissory  note,  by  the  Supreme  Court  of  the  United  States, 
in  Lenox  v.  Prout,  3  Wheat.,  520;  and  I  cannot  perceive  that 
the  plaintifi's  (the  bail)  have  any  greater  privileges  after  judg- 
ment against  them,  in  consequence  of  their  original  character 
as  bail,  than  the  party  had  in  the  case  cited,  who  was  originally 
an  endorser  without  consideration,"  Bay  v.  Tallmadge,  5 
Johns.  Ch.  Rep.,  305,  315. 

The  most  of  the  observ^ations  we  have  thus  tar  made,  and 
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of  the  authorities  cited,  relate  to'  the  case  of  a  separate  judg- 
ment and  a  separate  execution  against  the  principal  debtor. 
That  case  is  more  favorable  to  the  surety  than  the  one  before 
us.  There  were  here  no  judgment  and  execution  against  the 
principal  alone;  but  the  bond  having  the  effect  of  a  judgment, 
and  the  execution,  were  against  the  principal  and  surety  jointly. 
The  surety's  defence  is,  that  the  failure  to  have  the  execution 
against  himself  and  the  principal  executed,  was  an  injury  to 
the  surety,  and  he  is  therefore  discharged.  This  de- 
[*99]  fense  seems  *liable  to  a  short  and  conclusive  answer, 
viz. :  that  it  is  not  shown  that  the  withdrawal  of  the 
execution  injured  the  surety.  The  fieri  facias  in  question  was 
a  joint  one  against  Mooi'e  and  Naylor,  and  might  have  been 
legally  executed  by  direction  of  the  creditor,  or  by  the  will  of 
the  sheriff,  upon  the  property  of  Naylor  alone,  and  would  have 
been  so  executed,  for  any  thing  that  appears,  had  it  not  been 
(vithdrawn.  It  is  impossible  then  to  say,  that  the  bare  fact  of 
vhe  non-execution  of  this  joint  fieri  facias  against  Moore  and 
Naylor,  was  necessarily  an  injury  to  Naylor.  This  obvious 
objection  to  the  defense,  viz. :  that  it  does  not  appear  but  that 
the  execution  would  have  been  executed,  had  it  not  been  with- 
drawn, upon  Naylor' s  own  goods,  was  attempted,  but  without 
success,  to  be  overcome  in  a  late  case  in  Virginia,  by  showing 
that  the  sheriff  had  gone  to  the  house  of  the  principal  debtor, 
and  was  just  about  to  levy  on  his  goods,  when  the  execution 
was  countermanded.     The  case  was  as  follows : 

M' Kenny's  executors  having  obtained  a  judgment  and  an 
award  of  execution,  on  three  several  forthcoming  bonds, 
against  Joseph  Waller,  the  principal,  and  Curtis  Waller,  the 
surety,  therein  bound,  sued  out  thereupon  three  writs  of  fieri 
facias,  dated  in  April,  1822,  and  returnable  to  the  June  term 
following.  These  executions  were  put  into  the  hands  of  the 
sheriff.  Joseph  Waller,  the  principal,  had,  at  the  time,  personal 
property  in  his  possession,  amply  sufficient  to  satisfy  the  whole 
debt ;  and  the  sheriff  went  to  his  house,  three  days  before  the 
return  day,  for  the  purpose  of  levying  the  executions  on  his 
property  then  and  there,  with  the  avowed  design  to  take  it 
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into  his  own  keeping,  when- Joseph  Waller  prevailed  on  the 
creditors  to  give  him  a  short  indulgence,  and  they,  at  his 
instance,  without  the  consent  or  knowledge  of  Curtis  Waller, 
the  surety,  gave  written  instructions  to  the  sheriff  not  to  levy 
the  execution  till  they  should  see  him.  These  were  the  terms 
of  the  instructions:  the  creditors  not  binding  themselves  to 
suspend  proceedings  for  any  time,  but  giving  a  mere  indul- 
gence to  be  determined  at  their  own  pleasure.  In  consequence 
of  the  instructions  thus  given  him,  the  sheriff  forebore  to  levy 
the  executions,  and  made  return  on  them — "not  executed  by 
order  of  the  plaintiffs."  Very  shortly  afterwards,  June  7, 
1822,  If  Kenny's  executors  sued  out  new  writs  o^  fieri  facias; 
but,   after   these  new  executions  were  put  into  the  sheriff's 

hands,  Joseph  Waller  removed  the  greater  part 
[*100]     *of  his  effects  out  of  the  county,  and   beyond  the 

reach  of  the  process;  so  that  the  sheriff  could  not 
find  enough  of  his  property  to  satisfy  the  amount  of  the  three 
executions.  What  he  could  find  of  it  he  took ;  and  then  for 
the  residue  of  the  debt,  he  levied  the  process  on  the  property 
of  Curtis  Waller,  the  surety.  Upon  these  facts,  Curtis  Waller, 
the  surety,  applied  to  a  court  of  chancery  to  enjoin  31' Kenny's 
executors  from  proceeding  any  further  on  their  executions 
against  him.  The  Court  of  Appeals  decreed  that  tliere  was  no 
ground  whatever  for  the  relief  prayed  for  by  the  surety,  and 
that  the  bill  should  be  dismissed.  31'Kenny's  Executors  v. 
Waller,  1  Leigh's  Rep.,  434. 

Upon  the  authority  of  this  case,  and  upon  the  others  we 
have  referred  to,  as  well  as  upon  the  general  principles  which 
we  conceive  to  prevail  in  regard  to  principal  and  surety,  we 
have  come  to  the  opinion,  that  the  plea  of  Naylor  in  this  case, 
Avhich  we  have  been  considering,  cannot  be  supported.  We 
think  that  the  bare  delivery  to  the  sheriff  by  3Ioody,  the 
creditor,  of  the  fieri  facias  against  3foore,  the  principal,  and 
Naylor,  the  surety,  and  3Ioody's  countermanding  the  execution 
heibre  a  levy,  are  not  of  themselves  a  discharge  to  Naylor,  the 
burety,  though  3Ioore  had  sufficient  property  at  the  time  to  pay 
ihe  debt,  ;ind   afterwards  became  insolvent.     The  opinion  of 
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the  Circuit  Court,  therefore,  sustaining  the  demurrer  to  the  first 
plea  of  Naylor,  is  correct  (1). 

With  respect  to  the  second  jjlea,  there  can  be  no  doubt.  The 
mere  delay  of  the  creditor,  in  not  proceeding  at  law  against  the 
principal  debtor,  is  no  defense  to  the  surety.  King  v.  Baldwin, 
2  Johns.  Ch.  Rep.,  554;  Eyre  v.  Everett,  2  Russ.,  381.  The 
demurrer  to  this  j)lea  was  correctly  sustained. 

There  is  one  error,  however,  in  the  proceedings  of  the  Circuit 
Court.  It  is  the  improper  admission  in  evidence  of  the  letters 
testamentary  of  the  plaintiffs  below.  They  were  granted  in 
another  State,  and  were  of  no  authority  here  until  recorded, 
agreeably  to  the  provisions  of  the  statute,  in  a  Circuit  Court 
of  this  State.  Rev.  Code,  1824,  p.  324,  325.  The  law  on  the 
subject  is  otherwise  now;  and  the  foreign  letters  testamentary 
or  of  administration,  need  only  be  produced  and  filed  with  the 
clerk  of  the  court  in  which  the  suit  is  to  be  maintained. 
Rev.  Code,  1831,  p.  170,  171.  But  the  case  before  us  is  gov- 
erned by  the  act  of  1824;  and  as  the  letters  testamentary, 
produced  by  the  plaintiffs,  had  not  been  recorded  in  a 
[^101]  Circuit  Court  ^conformably  to  that  act,  they  were  not 
admissible  to  prove  the  plaintiffs'  right  to  sue  as 
executors.     Naylor  v.  3Ioody,  in  this  court,  3fay  term,  1829. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

C.  l.iewey,  for  the  appellant. 

J.  H.  Farnham,  for  the  appellees. 

(1)  "If  the  creditor  parts  with  .securities,  or  any  fund,  which  he  would  b« 

entitled  to  apply  in  discharge  of  his  debt,  the  surety  becomes  exonerated,  at 
least,  to  the  extent  of  the  value  of  such  securities;  because  securities,  which 
the  creditor  is  entitled  to  apply  in  discharge  of  his  debt,  he  is  bound  either 
so  to  apply,  or  to  hold  them  as  a  trustee,  ready  to  be  applied,  should  the 
surety  desire  it. 

Of  this  principle  the  case  of  Mayhew  v.  Crickett,  2  Swanst.,  185,  affords  an 
exemplification.  There  a  debt  was  secured  by  two  promissory  notes,  each  for 
'half  the  amount,  of  two  sureties,  and  also  by  a  warrant  of  attorney  of  the 
principal  debtor,  upon  which  the  creditor  had  entered  up  judgment,  and 
Utksn  the  goods  of  the  debtor  in  execution,  but  he  afterwards  withdrew  the  exe- 
cution. 

Per  the  Lord  Chancellor,  interloq.:     'The  second  ground  (in  support  of 
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the  bill  by  the  sureties)  was,  that  the  defendants,  by  releasing  the  execution, 
had  relinquished  their  remedy,  at  least  pro  tanto.  I  always  understood,  thai 
if  a  creditor  takes  out  execution  against  the  principal  debtor,  and  waives  it, 
he  discharges  the  surety,  on  an  obvious  principle,  which  prevails  both  in 
courts  of  law  and  in  courts  of  equity.      *     *  *     The  principle  is,  that 

he  is  a  trustee  of  the  execiition  for  all  parties  interested.' "  Theob.  on  Prin. 
and  Sur.,  143. 


Nelson  v.  Zink. 


Justice  of  the  Peace — Pleading. — To  an  action  of  debt  before  a  justice 
of  the  peace  in  Monroe  township,  Washington  County,  the  defendant  pleaded 
that  he  was  not  resident  in  that  township,  nor  was  the  debt  contracted 
there.    Held,  that  the  plea  was  insufficient  (o). 

Same. — The  defense  filed  before  the  justice  cannot,  on  appeal,  be  amenoed 
in  substance  (b). 

ERROR  to  the  Washington  Circuit  Court.  This  suit  wa.s 
commenced  before  a  justice  of  the  peace  of  Ifonroe  township, 
Washington  County,  by  Zink  against  Nelson. 

M'KiNNEY,  J. — This  is  an  action  of  debt  brought  on  a 
promissory  note,  before  a  justice  of  the  peace.  On  the  calling 
of  the  cause  before  the  justice,  the  defendant  pleaded, 
[*102]  "  that  he  did  *not  live  in  Monroe  township,  Washing- 
ton County,  and  that  there  was  no  debt  or  claim 
due  by  him  to  Peter  Zink,  contracted  in  Monroe  township." 
Judgment  was  rendered  by  the  justice  against  the  defendant 
for  seventy -six  dollars,  with  interest  and  costs. 

The  case  was  taken  to  the  Circuit  Court  by  appeal,  and,  in 
that  court,  the  defendant  filed  a  plea  in  abatement  to  the  juris- 
diction of  the  court.  In  the  plea,  he  says  "that  the  justice, 
before  whom  the  suit  was  tried,  ought  not  to  have  entertained 
jurisdiction,  because  the  supposed  cause  of  action  did  not 
accrue,  and   the   promissory  note,  upon  which  the  supposed 


(a)     Perkins  v.  Smith.  4  Blackf..  299. 
(t)     Baiiion  t.  Dalrymple,  post,  365. 
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cause  ol"  action  is  founded,  was  not  executed  or  delivered  in  the 
township  of  Ilonroe,  and  county  of  Washington,  nor  was  this 
ilefendant  an  inhabitant  or  resident  of  said  township  of  Monroe 
aforesaid,  at  the  time  of  the  institution  of  said  suit,  nor  was 
lie  found  within  the  same."  The  plea  was  sworn  to,  and,  on 
demurrer,  adjudged  insufficient.  The  defendant  then  moved 
the  Court  for  leave  to  amend  the  plea,  which  was  overruled  and 
judgment  rendered  against  him. 

A  bill  of  exceptions  taken  to  the  opinion  of  the  court,  pre- 
sents for  our  consideration  several  questions:  1.  Had  the 
justice  jurisdiction  of  the  case?  2.  Could  the  defendant  in 
the  Circuit  Court  substantially  amend  or  alter  the  defense 
relied  upon  before  the  justice?  3.  Did  the  Circuit  Court  err, 
in  refusing  leave  to  amend  the  plea  in  abatement? 

These  questions  must  be  settled  by  the  statute,  which  defines 
the  jurisdiction  and  duties  of  justices  of  the  peace.  By  the 
18th  section,  "the  powers  of  justices  of  the  peace  shall  be  co- 
extensive with  the  townships,  in  which  they  may  respectively 
be  elected  and  reside,  in  civil  cases."  By  the  22d  and  23d 
sections,  "no  person  shall  be  bound  to  answer  to  any  sum- 
mons, &c.,  issued  by  a  justice,  in  any  civil  case,  in  any  other 
township  than  the  one  in  which  such  defendant  actually 
resides,  or  where  the  debt  was  contracted,  or  where  the  cause 
of  action  accrued,  or  where  the  defendant  may  be  found,  unless 
there  is  no  justice  who  can  legally  issue  such  summons,"  &c.j 
and  jurisdiction  is  given  to  the  nearest  and  most  convenient 
justice,  if  there  be  none  in  the  proper  township,  or  he  be 
legally  interested,  or  related  in  certain  degrees  of  consanguin- 
ity. The  summons  in  this  case  was  directed  to  a  constable  of 
the  proper  township,  and  by  him  returned,  served.  The  sum 
claimed,  and  the  defendant,  being  thus  within  his 
pl03]  jurisdiction,  the  justice  could  certainly  proceed,  ^unless 
the  defendant  could  show,  by  proper  defense,  that  he 
was  not  by  the  statute  within  his  jurisdiction. 

The  defense,  relied  upon  before  the  justice,  was  not  sufficient. 
The  defendant  may  not  have  lived  in  Monroe  township,  nor 
the  debt  been  there  contracted,  yet  have  been  within  the  juris- 
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diction  of  the  justice.  He  has  uot  brought  himself  within  the 
provisions  of  the  act  (1).  The  statute  is  drawn  with  an  anxious 
regard  to  the  prevention  of  oppression,  and  confines  the  juris- 
diction of  a  justice  in  civil  cases  to  his  proper  township,  and 
secures  to  a  debtor  a  forum  at  his  own  door,  except  in  thosi 
cases  in  which  a  denial  of  jurisdiction  would  amount  to  a  denia 
of  the  means  of  enforcing  the  performance  of  contracts,  or  ot 
obtaining  redress  for  wrongs  sustained.  If  a  defendant  be 
within  the  provisions  of  the  act,  he  should  rely  upon  them  as  a 
defense.  Such  a  defense,  sustained  by  proof,  would  deprive 
the  justice  of  jurisdiction.  If  the  defense  be  waived,  or  too 
limited,  the  justice  may  well  entertain  jurisdiction. 

The  justice  is  required  by  the  26th  section,  upon  an  appeal 
taken,  to  send  up  the  written  statements  of  the  cause  of  action 
and  defense  of  the  parties,  which  shall  not  be  set  aside  by  the 
court,  for  the  want  of  form,  but  shall  be  acted  upon  by  the 
court,  without  any  substantial  amendment  or  alteration  what- 
ever. Consequently,  the  trial  in  the  Circuit  Court  must  be 
based  on  the  statements  of  the  cause  of  action,  or  defense  relied 
upon  before  the  justice.  They  are  not  susceptible  of  any  sub- 
stantial amendment  or  alteration  (2). 

The  plea  filed  in  the  Circuit  Court  gives  to  the  defendant  a 
new  and  distinct  defense.  It  was  a  departure  from  that  relied 
upon  before  the  justice,  and  inadmissible.  The  Circuit  Court 
was  correct  in  sustaining  the  demurrer  to  it.  It  was  also 
correct  in  refusing  leave  to  amend. 

It  is  contended  by  the  plaintiff  in  error  that  the  proceedings 
before  a  justice  should  show  on  their  face  that  he  had  jurisdic- 
tion. The  jurisdiction  of  a  justice  is  limited,  but  to  require 
that  he  should  show  that  his  proceedings  were  within  the 
statute,  by  negativing  the  grounds  by  which  it  might  be  taken 
away,  is  certainly  requiring  more  than  a  sound  construction 
of  the  statute  warrants,  or  is  reconcilable  to  settled  principles 
of  law. 

We  are  therefore  of  opinion  that  the  justice  had  jurisdiction, 
that  the  defendant's  defense  was  insufficient,  and  that  the  judg- 
ment of  the  Circuit  Court  is  correct. 
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[*104]     *Pe>-  Curiam. — The  judgment  is  affirmed  with  costs. 
J.  H.  Fai'nham,  for  the  plaintiff. 
C  Dewey,  for  the  defendant. 

(1)  In  some  of  the  counties,  no  person  is  bound  to  answer  any  summons  or 
capias  ad  respondendum,  issued  by  a  justice  of  the  peace  in  any  civil  suit,  in 
any  other  township  than  the  one  in  which  the  defendant  actually  resides/  except 
under  some  particular  circumstances  mentioned  in  the  act.     Stat  1835,  p.  52. 

(2)  The  Circuit  Court  may  permit  the  plaintiff,  in  cases  of  appeal,  to 
amend  his  cause  of  action,  without  changing  the  form  of  action,  upon  pay- 
ment of  costs,  &c.,  with  leave  to  the  defendant  to  amend  his  defense,  &c. 
And  the  defendant  may,  in  like  manner,  be  entitled  to  amend  his  defense 
under  the  same  terms,  &c.  Stat.  1833,  p.  112.  So,  leave  may  be  given  to 
the  plaintiff,  in  such  cases,  to  file  additional  causes  of  action,  and  to  the 
defendant  to  file  one  or  more  statements  of  defense  where  none  has  been  filed, 
or  additional  statemeuts  where  any  have  been  filed,  under  the  restrictions 
above  mentioned.     Stat.  1836,  p.  62. 

In  suits  before  a  justice,  a  mistake  in  the  form  of  action  shall  not  be  a  cause 
of  non-suit,  if  the  cause  of  action  is  so  stated  as  to  give  the  defendant  full 
information  of  what  he  is  called  on  to  answer;  nor  shall  a  mistake  in  the  form 
of  a  defense  preclude  the  defendant  from  giving  any  evidence  under  it  accord- 
ing to  the  justice  of  the  case,  provided  the  defense  is  so  stated  as  to  fully 
inform  the  plaintiff  what  he  is  to  answer.     Stat.  1835,  p.  52. 


Nicholson  and  W'^ifb,  and  Another,  Administrators,  v.  Carr 
and  Another,  Judges,  &c.,  for  the  use  of  Ha  WN  and  Wife. 

PliEADiNG — Evidence. — Debt  on  an  executor's  bond  against  the  administra- 
tors of  the  surety.  The  declaration  did  not  aver  that  the  relators  were 
entitled  to  recover  as  heirs,  legatees,  or  creditors  of  the  testator,  nor  that 
assets  subject  to  the  claim  had  come  to  the  hands  of  the  executor ;  but  it 
stated  that  a  decree  had  been  recovered  by  the  relators  in  a  suit  against  the 
executor.  Pleas,  performance  by  the  executor,  plene  administramt  by  him, 
&c.     Issues  on  the  pleas,  and  verdict  for  the  plaintiff. 

Held  that  the  defects  in  the  declaration,  as  to  the  want  of  the  averments  men- 
tioned, were  cured  by  the  verdict.  Held,  also,  that  the  decree  referred  to 
in  the  declaration,  Avithout  a  record  of  the  previous  proceedings,  was  not 
admissible  as  evidence,  and,  semble,  that,  independently  of  that  objection, 
the  decree  was  inadmissible. 
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ERROR  to  the  Clark  Circuit  Court. 

Stevens,  J. — Debt  upou  au  executor's  bond,  on  the  relation 
of  John  Hawn  and  Sarah  Ilawn,  his  wife,  against  the 
[*105]  defendants  *as  administrators  of  James  Downs,  de- 
ceased. 

The  material  facts  are  these:  On  the  12th  of  September, 
1822,  one  James  Downs,  together  with  Joshua  Redman  and 
Isaac  Stewart,  bound  themselves  jointly  and  severally  to  pay 
the  plaintiffs  $1,000,  conditioned  that  the  said  Joshua  Redman 
should  well,  truly,  &c.,  execute  the  will  of  Catharine  Stacy. 
deceased,  make  complete  inventories  and  settlements,  pay  all 
debts,  legacies,  &c.  After  stating  the  bond,  the  declaration 
avers  that  Hawn  and  wife,  on  the  23d  day  of  October,  1826,  by 
a  decree  of  the  Clai-k  Circuit  Court,  recovered  against  Redman, 
as  executor,  &c.,  $150,  &c.,  which  decree  is  unpaid  and  in  full 
force,  &c.,  and  that  execution  issued  thereon,  and  was  returned 
nulla  bona,  &c.,  and  breach  of  payment.  These  are  all  the 
material  averments  made,  to  which  the  defendants  pleaded 
three  several  pleas.  1st,  general  performance;  2dly,  that  Hawn 
and  wife  had  no  legacy  by  the  will ;  and  3dly,  plene  adminis- 
travit.  On  which  issues  were  joined,  a  trial  by  jury  had,  and 
a  verdict  for  the  plaintiffs.  The  defendants  moved  in  arrest 
of  judgment,  but  the  motion  was  overruled  and  final  judgment 
rendered  on  the  verdict. 

It  is  contended  that  the  motion  in  arrest  of  judgment  should 
have  prevailed. 

The  declaration  is  clearly  defective.  The  suit  is  against  the 
administrators  of  a  surety  of  an  executor,  and  they  are  only 
liable  for  the  official  defalcations  of  their  intestate's  principal. 
In  this  case,  it  is  material  that  it  should  be  averred  on  the 
record,  that  the  relators  were  entitled  either  as  heirs,  legatees, 
or  creditors,  to  the  money  they  demand,  out  of  the  estate  of 
Catharine  Stacy,  deceased,  and  that  she  died  leaving  a  suffi- 
cient estate  to  pay  the  same,  and  that  that  estate  came  to  the 
hands  of  the  executor  and  is  subject  to  the  demand  of  the 
relators.  None  of  these  facts  are  averred  either  directly  or 
indirectly;    nor  is  there  any  direct  positive  averment  of  the 
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death  of  Downs,  or  the  grant  of  letters  of  administration  to 
An)i  jS'icholson ;  it  is  possible,  perhaps,  to  infer  that  such  death 
and  grant  of  letters  took  place,  but  the  time  when,  and  the 
place  where,  can  not  even  be  inferred  (1).  The  pleadings  and 
verdict  have  cured  the  lack  of  the  averments  respecting  the 
death  of  Downs,  and  the  granting  of  letters  of  administration 
to  Ann  Nicholson;  but  the  case  is  not  so  clear  as  to  the  defects 

respecting  the  cause  of  action.  After  verdict,  it  ^\'ill 
[*106]     be  presumed  that  all  was  *proven  that  was  necessarv, 

if  it  be  stated  in  the  declaration,  or  is  implied  from 
the  facts  that  are  stated.  Stennel  v.  Hogg,  1  Saund.,  228,  near 
the  end  of  note  1 ;  Craft  v.  Boite,  1  Saund.,  247,  248,  note  3. 
A  verdict  will  cure  ambiguity ;  but  it  will  not  aid  a  case  where 
the  gist  of  the  action  is  omitted.  Avery  v.  Hoole,  Cowp.  Rep., 
825.  Our  statute  of  jeofails,  however,  is  very  broad  in  pro- 
viding for  the  defects  a  verdict  shall  cure.  After  naming 
many  such  defects  that  shall  be  cured  by  verdict,  it  adds,  "  or 
for  omitting  the  averment  of  any  matter,  without  the  proving 
of  which  the  jury  ought  not  to  have  given  such  verdict." 
Under  this  provision,  a  verdict  will  cure  the  omission  of  the 
averment  of  any  matter,  which  could  be  legally  proved  under 
the  issues  tried.  The  issues  in  this  case,  as  they  stand  con- 
aected  with  the  record,  authorize  the  proof  of  the  matter 
omitted  in  averment.  The  declaration  would  have  been  bad 
on  demurrer;  but  after  verdict  for  the  plaintift'sj  on  the  issues 
joined,  we  think,  under  our  statute,  the  defects  are  cured. 

It  further  appears  of  record  that  the  defendants  objected  to 
the  introduction,  as  evidence,  of  the  decree  in  chancery  set  out 
in  the  bill  of  exceptions:  1st,  because  these  defendants  were 
aeither  parties  nor  privies  to  that  record;  2d,  because  the 
decree  does  not  appear  upon  its  face  to  be  rendered  against 
Redman  in  his  fiduciary  character;  and  3d,  because  it  does 
act  appear  to  be  founded  on  the  same  subject-matter  in  con- 
troversy in  this  suit;  but  the  objection  was  overruled  and  the 
decree  went  to  the  jury  as  evidence.  The  Court  is  of  opinion 
that  the  objections  taken  to  the  decree's  being  given  in  evi- 
dence, were  well  taken,  and  ought  to  have  prevailed.     We  can 
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know  nothing  about  the  decree,  only  from  what  appears  of 
record,  and  by  that  must  be  governed.  There  is  nothing  on 
this  record  to  show  us  on  what  that  decree  is  founded,  the  bill 
and  other  proceedings  in  that  suit  not  appearing.  We  cannot, 
therefore,  even  presume  that  it  is  applicable  to  the  case  under 
consideration  in  this  record.  Again,  these  defendants  are  the 
administrators  of  a  surety  of  an  executor,  and  as  such  are  sued 
on  their  intestate's  bond;  and  in  such  case  a  judgment  against 
the  executor  has  been  held  not  to  be  evidence.  3  Harr.  & 
M'Henry,  242,  in  the  case  of  Beall  v.  Beck.  The  same  prin- 
ciple is  recognized  in  the  case  of  JRespublica  v.  Davis,  3  Yeates, 
128,  and  in  the  case  of  Dawes,  Judge,  v.  Shed  et  al.,  15  Mass. 

Rep.  6  (2). 
[*107]         Per  Curiam. — The  judgment  is  reversed,  and  the 
verdict  set  aside,  with  costs.     Cause  remanded,  &c. 

/.  Howh,  for  the  plaintiffs. 

J.  H.  Thompson  and  /.  Naylor,  for  the  defendants. 

(1)  A  declaration  againat  husband  and  wife,  administratrix  before  or  after 
marriage,  begins  as  follows:  "John  Doe  complains  of  Richxird  Roe  and  Eliza- 
beth his  wife,  which  said  Elizabeth  is  administratrix  of  all  and  singular  the 
goods,  chattels,  and  effects,  which  were  of  John  Denn,  deceased,  at  the  time 
of  his  death,  who  died  intestate,  being  in  custody,  &c.  For  that  whereas," 
&c.  2  Chitt.  PI.,  114.  For  the  form  of  a  declaration  by  husband  and  wife, 
administratrix  before  or  after  marriage,  see  2  Chitt.  PL,  112. 

That  the  relator  must  have  his  claim  against  the  estate  established  by  a 
suit,  before  he  can  sue  the  sureties  on  the  bond,  is  decided  in  the  case  of  Bur- 
nett V.  Harwell,  3  Leigh,  89.  See,  also,  Eaton  v.  Benefield,  Vol.  2  of  these 
Eep.,  52.  Eev.  Code,  1831,  p.  169,  sec.  29.  And  that  the  declaration  on  th« 
bond  must  aver  assets  or  it  is  bad  on  demurrer,  is  decided  in  Burnett  v.  Har- 
well, supra.  That  was  an  action  of  debt  by  the  Justices,  &c.,  on  the  relation, 
&c.,  against  an  executor  and  his  sureties  on  their  bond.  Breach,  the  non- 
payment of  a  legacy  to  the  relator,  for  which  legacy  a  docree  had  been 
obtained  against  the  executor.  General  demurrer  to  the  declarattwi,  because 
there  was  no  averment  that  assets  to  the  value  of  the  demand,  or,  indeed, 
that  any  assets  had  come  to  the  hands  of  the  executor.  Tucker,  President, — 
"The  necessity  of  proof  of  assets  is  obvious  from  the  consideration,  that  if 
no  assets  were  received,  there  could  be  no  breach  by  devastavit;  and  the 
necessity  of  establishing,  by  proof,  the  amount  of  assets,  is  also  clear,  because 
it  has  been  repeatedly  decided,  that  the  jury  must  find  either  sufficient  assets 
or  the  amount  of  assets.  Sturdivant  v.  Raines,  1  Leigh,  481 ;  Gardner's  Adm'r. 
V.   Vidal,  6  Rand,  106.     This,  then,  is  obviously  one  of  the  most   essentia] 
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ingredients  in  the  action.  It  may  safely  be  called,  indeed,  the  very  gist  of 
the  action.  And  if  it  be  the  important  inquiry  before  the  jury,  on  the 
trial  of  the  plea  of  plene  adniinistravit,  or  conditions  performed,  it  is  not  less 
important  in  the  case  of  a  demurrer.  For  it  must  be  remembered,  that 
upon  overruling  the  demurrer  of  the  defendant  to  the  plaintiff's  declaration, 

)eremptory  judgment  is  pronounced  against  him  for  the  plaintiffs'  demand. 

f,  therefore,  the  declaration  omit  what  is  essential  to  constitute  a  right  of 
action,  it  is  impossible  to  give  such  judgment  without  palpable  injustice. 
For,  though  the  demurrer  admits  what  is  set  forth  in  the  declaration,  it  does 
not  admit  what  is  not ;  and  hence  it  is  that  (sweeping  as  are  the  provisions 
of  our  statue  of  jeofails)  they  reach  no  case  of  a  demurrer  for  matter  of  sub- 
stance. Much,  indeed,  may  be  cured  by  a  verdict;  but  no  errors,  except  those 
of  mere  form,  are  protected  from  the  effect  of  a  demurrer.  A  further  con- 
sideration may  illustrate  the  essential  character  of  an  averment  of  assets,  in 
order  to  enable  the  Court  to  pronounce  judgment.  Even  a  verdict  for  the 
plaintiff  for  his  demand  will  not  justify  a  judgment  of  the  Court,  unless  that 
verdict  expressly  finds  a  sufficiency  of  assets,  or  the  amount  of  the  assets,  so 
as  to  enable  the  Court  to  graduate  thereby  its  own  judgment.  How,  then,  the 
Court  can  give  judgment  according  to  law  and  the  very  right  of  the  case, 
when,  so  far  from  knowing  the  amount  or  sufficiency  of  the  assets,  it  does  not 
even  know  from  the  plaintiff's   own   declaration,   that  the  defendant  ever 

received  any  assets  at  all,  I  cannot  perceive." 
[■^=108]  »(2)  But  see  Goodwin  v.  Wilson,  Vol.  1,  of  these  Eep.,  344;  The 
Governor  v.  Shelby,  Vol.  2,  of  these  Eep.,  26 ;  Eaton  v.  Benefield,  Id.,  52. 
The  Virginia  decisions  were,  that  the  creditor  must  sue  the  executor  and  obtaia 
a  judgment  against  iiim,  and  that  he  must  also  by  a  second  suit  prove  that  the 
executor  had  committed  a  devastavit,  before  a  suit  could  be  brought  on  the 
executor's  bond.  A  statute  in  that  State,  of  1814,  dispenses  with  the  inter- 
mediate suit  to  fix  the  devastavit.  So  that  now  there,  after  judgment  against 
the  executor,  and  a  return  of  nulla  bona,  suit  may  be  brought  on  the  bond 
Alien  V.  Cunningham,  3  Leigh,  395;  and  the  law  is  the  same  in  Indiana;  Eev 
Code,  1831,  p.  169;  and  in  Massachusetts;  Coney,  Judge,  &c.,  v.  WiUiama,  9 
Mass.,  117;  and  in  New  York;  The  People  v.  Dunlap,  13  Johns.,  437. 


MOOEE  V,  AyEES. 


'     ERROR  to  tlie  Allen  Circuit  Court. 

A  defendant  in  the  Circuit  Court  moved  for  the  dismissal  of 
an  appeal  from  the  judgment  of  a  justice  in  his  favor,  on  the 
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grouud  that  the  justice  had  permitted  the  plaintiff  to  amend 
his  cause  of  action  after  the  commencement  of  the  trial.  The 
motion  was  overruled,  and  judgment  rendered  for  the  plaintiff. 
Meld,  that  it  must  be  presumed,  nothing  appearing  to  the  con- 
trary, that  the  amendment  was  only  as  to  some  matter  of  form, 
and  of  course  not  liable  to  any  objection. 

H.  Cooper,  for  the  plaintiff. 

J.  BaHden,  for  the  defendant. 


Andress  v.  The  State. 

Recognizance — If  a  person,  recognized  to  appear  in  the  Circuit  Court  to 
answer  a  criminal  charge,  make  default,  and  the  recognizance  be  declaied 
forfeited,  a  scire  facias  may  issue  against  the  cognizor  without  the  entry  of 
a  judgment. 

Samf. — A  scire  facias  on  a  recognizance  not  taken  in  a  court  of  record,  should 
sliow  by  whom  it  was  taken  and  filed,  and  that  the  person  who  took  and 
filed,  was  authorized  to  do  so  (a). 

ERROR  to  the  Shelby  Circuit  Court. 

Stevens,  J. — Proceedings  had  by  scire  facias  upon  a  recog- 
nizance. The  allegations  contained  in  the  scire  facias 
[*109]  are  these:  -'^That  on  the  3d  day  of  January,  1831,. a 
recognizance  was  filed  in  the-oflSce  of  the  clerk  of  the 
Shelby  Circuit  Court,  stating,  that  on  the  19th  day  of  October, 
1830,  Thomas  A.  '  Aiidress  and  John  Andress  personally 
appeared  before  one  A.  M.  Smith,  who  signs  himself  a  justice 
of  the  peace  of  said  county  of  Shelby,  and  severally  acknowl- 
edged themselves  to  owe  to  the  State  of  Indiana,  the  sum  of 
$250  each,  to  be  levied,  &c.,  conditioned  that  if  Thomas  A. 
Andress  should  personally  appear  at  the  next  Circuit  Court, 
to    be   holden    for   the  said   county    on    the  first  day  of  the 

(a)     See  Lang  v.  The  Slate,  post,  344 ;  Davis  v.  The  Stale,  5  Blackf.,  374 ;   Oampbellv.  The  State, 
18  Ind.,  375. 
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term,  then  and  there  to  answer  a  certain  charge  of  larceny, 
&c.,  and  abide  the  judgment  of  the  Court,  &c.;  and  that, 
afterwards,  at  a  Circuit  Court  of  the  county,  held  in  March, 
1831,  the  said  Thomas  and  John  were  severally  called  and 
defaulted  for  non-attendance,  and  the  recognizance  forfeited 
and  made  absolute.  These  are  all  the  substantial  allegations 
the  scire  facias  contains.  The  defendants  filed  two  special 
pleas  in  bar,  which  were  demurred  to  and  the  demurrers  sus- 
tained, and  final  judgment  rendered  in  favour  of  the  State, 
that  she  have  execution,  <&c. 

Three  points  are  made  for  our  consideration :  1st,  that  the 
recognizance  is  not  a  judgment  on  which  an  execution  can 
issue,  and  that  when  the  recognizance  was  forfeited,  a  judg- 
ment should  have  first  been  rendered  in  favour  of  the  State, 
&c.,  that  she  recover  the  amount  named  in  the  recognizance, 
&c.,  which  was  not  done,  and  therefore  the  judgment  and 
proceedings  are  erroneous.  There  is  no  error  in  this  branch  of 
the  proceedings.  A  recognizance,  when  forfeited  and  made 
absolute,  has  all  the  force  and  effect  of  a  judgment,  and  is 
defined  by  Blackstone  to  be  an  obligation  of  record,  which  a 
man  enters  into  before  some  court  of  record  or  magistrate  duly 
authorized,  with  condition  to  do  some  particular  act.  It  is 
witnessed  only  by  the  record,  and  not  by  the  party's  seal.  It 
is  allowed  a  priority  in  point  of  payment,  and  binds  the  lands 
of  the  cognizor.  4  Bl.  Comm.,  252.  In  6  Bac,  Abr.,  104  and 
108,  it  is  said  that  a  scire  facias  is  a  judicial  writ  founded  on 
some  matter  of  record,  as  a  recognizance,  &c.;  and  that  a  recog- 
nizance is  considered  as  a  judgment,  being  an  obligation 
solemnly  acknowledged  and  entered  of  record.  In  2  Tidd'.- 
Prac,  982,  983,  984,  a  recognizance  is  classed  among  judg- 
ments.    If  these  authorities  are  correct,  no  judgment  is  entere  I 

on  a  recognizance:  it  stands  for  a  judgment  itself,  and 
[*110]     when  default  is  made,  a  scire  facias  *at  once  goes 

requiring  the  cognizor  to  show  cause  why  execution 
shall  not  issue. 

The  2d  point  is,  that  there  is  no  averment  in  the  scire  facias, 
showing  who  filed  the  recognizance  in  the  Circuit  Court,  nor 
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that  it  was  taken  by  a  person  legally  authorized  to  take  recog- 
nizances. A  recognizance  not  taken  by  a  court  of  record,  is 
not  strictly  a  record  until  it  is  filed  and  entered  in  a  court  of 
record.  2  Tidd's  Prac,  984,  985,  1035.  Hence  it  is  a  matter 
of  substance,  and  is  material,  that  a  sci7-e  facias,  on  a  recog- 
nizance not  taken  in  a  court  of  record,  should  aver  by  whom  it 
was  taken  and  filed,  and  that  the  person  who  took  it  was 
legally  authorized  so  to  do,  and  that  it  thereby  became  a  matter 
of  record  of  said  court,  and  still  so  remains,  unsatisfied  ^nd  in 
full  force.  This  scire  facias,  in  this  particular,  is  wholly 
defective.  It  nowhere  informs  us  who  took,  or  who  filed  the 
recognizance,  or  that  it  was  taken  and  filed  by  a  person  legally 
authorized  so  to  do.     2  Marsh.  Rep.,  132 ;  Lilly's  Entries. 

The  3d  and  last  point  is,  that  the  Court  erred  in  sustaining 
the  demurrers  to  the  defendant's  pleas  in  bar.  These  pleas  are 
clearly  defective,  but  the  demurrers  go  back  to  the  first  error. 
They  search  the  scire  facias,  and  whole  record,  and  locate 
themselves  at  the  first  substantial  defect.  A  scire  facias, 
although  a  judicial  writ,  must  be  considered  as  an  orieinal 
action,  to  which  the  defendant  may  plead,  and  therefore  must 
contain  a  legal  cause  of  action  on  its  face.  6  Bac.  Abr.,  103; 
2  Tidd's  Prac,  982.  This  scire  facias,  certainly,  does  not 
contain  any  legal  cause  of  action.  Although  every  word  on  its 
face  may  be  true,  yet  the  State  is  not,  by  such  a  statement  of 
facts  as  it  contains,  legally  entitled  to  execution.  It  lacks 
several  material  averments  other  than  those  above  pointed  out. 

It  is  not  necessary,  further,  to  pursue  the  subject.  The 
record  is  defective.  It  contains  none  of  the  form,  and  but 
little  of  the  substance,  of  a  record  on  scire  facias.  A  consid- 
erable portion  of  it  is  a  heterogeneous  mass  of  papers  and 
things  transcribed,  which  is  not  legally  any  part  of  the  record. 

Per  Curiam. — The  judgment  is  reversed.  To  be  certi- 
fied, &c. 

C.  Fletcher,  for  the  plaintiff. 

H.  Gregg,  for  the  State. 
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[*111]  *Taffe  v.  Warnick. 

FiXTimEg. — A  carding  madiine,  sitnated  in  a  building  erected  for  the  pur- 
pose of  carrying  on  carding, — rewdy  to  be  put  in  operation,  and  standing  on 
the  floor  in  its  usual  place  of  operation,  but  not  fastened  to  the  building, — 
is  personal  property,  and  3''>jp.ct  to  an  execution  issued  by  a  justice  of  the 
peace  (a). 

APPEAL  from  thr  iJlark  Circuit  Court. 

Stevens,  J. — An  action  of  trover  for  a  carding  machine. 
Plea  not  guilty,  a  jrry  trial,  and  a  verdict  and  judgment  for 
the  defendant.  The  Court,  on  motion  of  the  defendant,  charged 
the  jury,  "that  if  they  believed,  from  the  evidence,  that  the 
carding  machine  in  question  was  situated  in  a  building  erected 
tor  the  purpose  of  carrying  on  carding,  so  as  to  be  ready  to  be 
put  in  operation  and  to  do  business,  although  it  was  in  no 
manner  fastened  or  fixed  to  the  building,  except  as  it  stood 
upon  the  floor  in  its  usual  place  of  operation,  it  was  not  liable 
to  be  levied  on  Snd  sold  as  personal  property,  by  virtue  of  an 
execution  issued  upon  the  judgment  of  a  justice."  To  which 
charge  the  plaintiff  excepted. 

The  only  question  before  us  is,  whether  the  instructions  of 
the  Court  to  the  jury  were  correct? 

This  is  a  vexed  question,  and  no  certain  decision  or  fixed 
rule  on  the  subject  can  be  found  in  the  books.  It  is,  perhaps, 
not  possible  to  establish  any  certain  principle,  that  can  be  easily 
applied  to  every  case  that  may  arise.  There  are  many  chattels, 
which  though  they  be  of  a  movable  nature,  yet,  being  neces- 
sarily attached  to  the  freehold,  go  along  with  it  in  the  same 
path  of  descent  or  alienation.  These  questions,  generally, 
arise  between  five  classes  of  persons:  1.  Between  heir  and 
executor;  and  there  the  rule  obtains  with  the  utmost  rigor 
in  favor  yf  the  inheritance,  and  against  the  right  to  consider, 
as  a  personal  chattel,  anything  which  has  been  affixed  to  the 
freehold.     2.  Between  the  executor  of  the  tenant  for  life,  and 


ya)     See  TThe  Stale  ex  rel.  v.  Bonham  el  al.,  18  Ind.,  2:n  :   Frcdericl-  v.  Devnl,  15  Id.,  357. 
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the  remaiuder-man  or  reversioner;  and  here  the  right  to  fix- 
tures is  considered  more  favorably  for  the  executors.  3.  Be- 
tween vendor  and  vendee;  and  between  these  the  rule  is  as 
between  the  heir  and  executor.  4.  Between  landlord  and 
tenant;  and  here  the  claim  to  have  articles  considered 
[*112]  as  personal  property,  *is  received  wdth  the  greatest  lati- 
tude and  indulgence.  5.  Between  debtor  and  creditor ; 
and  here  there  appears  to  be  no  rule  fixed.  Which  of  the 
above  rules  is  to  be  applied  between  debtor  and  creditor,  or 
whether  either  of  them,  is  a  question  of  much  doubt.  We, 
however,  incline  to  think  that  the  rule  between  landlord  and 
tenant  comes  nearer  to  the  principle  that  ought  to  govern,  than 
either  of  the  others. 

Between  executor  and  heir,  all  manner  of  fixtures,  such  a& 
shelves  and  fixtures  in  a  house,  posts,  rails,  and  inclosures, 
pigeons  in  a  pigeon-house,  deer  in  a  park,  fish  in  a  pond, 
machinery  of  all  kinds  fixed  in  a  house  for  carrying  on  a  trade 
or  manufacturing,  vats,  copper  stills,  and  distilling  apparatus, 
partitions,  potash  and  soap-boilers'  kettles,  salt  pans,  &c.,  go 
with  the  freehold.  But  in  modern  times,  for  the  encourage- 
ment of  trade  and  manufactures,  as  between  landlord  and 
tenant,  most  of  these  things  are  now  treated  as  personal  prop- 
erty, which  seem,  in  a  very  considerable  degree,  to  be  attached 
to  the  freehold.  Thus,  things  set  up  by  a  tenant,  in  relation 
to  his  business  or  trade,  as  vats,  coppers,  tables  and  partitions 
belonging  to  a  soap-boiler,  chimney-pieces,  wainscots,  cider- 
mills  and  press,  buildings  resting  on  blocks  and  not  let  into  the 
soil,  bark-mills,  fire-engines,  post  windmills,  machinery  for 
spinning  and  carding,  though  nailed  to  the  floor,  copper  stills 
and  distillery  apparatus,  though  fixed,  are  held  to  be  personal 
property,  between  landlord  and  tenant. 

If  the  rule  between  heir  and  executor  should  be  applied  be- 
tween debtor  and  creditor,  it  would  undoubtedly  open  a  door 
to  much  fraud  and  injustice.  The  creditor  of  a  tenant  would 
be  prohibited  from  executing  and  selling  any  of  the  numerous 
articles  and  things  first  above  enumerated,  because  between 
heir  and  executor  they  are  not  personal  property,  but  are  con- 
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sidered  as  part  of  the  landlord's  freehold.  But  the  tenant 
himself,  whenever  he  desired  so  to  do,  could  take  them  and  dis- 
pose of  them  to  his  own  use,  they  being  personal  goods,  be- 
tween landlord  and  tenant.  It  has,  however,  been  suggested  to 
divide  the  rule  and  make  it  operate  on  persons  agreeably  to 
their  situations.  That  between  the  creditor  of  a  tenant  and 
the  tenant  himself,  everything  should  be  considered  personal 
goods,  which  would  be  considered  personal  goods  between  the 
tenant  and  his  landlord ;  but  between  the  creditor  of  the  owner 
of  real  estate,  and  the  owner  himself,  the  rule  between 
[*113]  heir  *and  executor  should  be  applied.  This  would  be 
unequal  in  its  operation;  one  class  of  men  would  be 
subject  to  one  rule  of  conduct  and  another  class  subject  to 
another  rule.  The  machinery,  &c.,  of  the  manufacturer, 
tradesman  or  mechanic,  could  be  seized  and  sold  as  personal 
goods,  if  he  were  a  tenant,  but  if  he  owned  the  soil  it  could  not. 

Upon  the  most  mature  and  deliberate  examination  which  we 
have  been  able  to  give  the  subject,  and  upon  a  full  considera- 
tion of  all  the  leading  cases  to  be  found  in  the  books,  materi- 
ally relative  to  the  subject,  we  are  of  opinion  that  the  same 
rule  sliould  be  applied  between  debtor  and  creditor  that  is 
Applied  between  landlord  and  tenant.  We  think  that  rule 
more  likely  to  give  satisfaction,  and  answer  the  ends  of  justice, 
generally,  than  either  of  the  others. 

In  the  case  of  Cresson  v.  Stout,  17  Johns.  Rep.,  116,  the 
Court  held  that  machinery  for  spinning  flax  and  tow,  and  card- 
ing machines,  used  in  a  manufactory,  which  were  attached  to 
the  building  by  an  upright  board  resting  on  the  frames  and 
fastened  to  the  ceiling,  and  by  cleats  nailed  to  the  floor  round 
the  feet  of  the  frames,  &c.,  were  personal  property  and  subject 
to  an  execution  of  Ji.  fa.  as  personal  property.  In  Poole's 
Case,  Salk.,  368,  it  was  held  by  the  Court,  that  the  vats, 
tables,  partitions,  &c.,  of  a  soap-boiler  were  personal  goods, 
and  liable  to  an  execution  of  fi.fa.  as  personal  goods. 

In  the  case  now  before  us,  we  think  the  carding  machine  in 
question  was  personal  goods,  and  liable  to  be  seized  and  sold 
by  an  execution  of  fi.  fa.,  issued  by  a  justice  of  the  peace,  and 
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thiit  the  instructions  of  the  Court  to  the  jury  were  incor- 
rect (1). 

Pe7'  Cui-iam. — The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

C.  Dewey  and  /.  Ilowk,  for.  the  appellant. 

/.  H.  Thompson  and  I.  Naylor,  for  the  appellee. 

(1)  Th.&  fixtures  put  up  by  a  tenant,  which  he  has  a  right,  as  between  him- 
self and  his  landlord,  to  remove  before  hifi  term  expires,  are  considered  the 
tenant's  property,  and  are  liable  in  England  to  a  fi^ri  facias  against  him, 
which,  like  the  execution  referred  to  in  the  text,  only  reaches  goods  and 
chattels.  2  Stark.  Ev.,  5th  Amer.  ed.,  909.  But  if  such  execution  be  against 
a  freeholder  who  himself  put  up  the  fixtures,  and  they  are  such  as  would  go 
to  his  heir,  they  cannot  be  taken  under  it,  as  appears  by  the  following  case: 

"Trespass  for  breaking  and  entering  plaintiff's  house,  and  taking  his 
fixtures,  goods  and  chattels.  Justification  under  a  writ  of  fi.  fa.  directed  to 
the  defendant,  Ingilby,  as  sheriff  of  the  county,  under  which  the 
[*114]  defendant,  Hauxwell,  his  bailiff,  ■peaceably  entered  the  premises,  and 
seized,  &c.  Replication  de  injuria,  &c.  At  the  trial  at  the  last 
assizes  for  Yorkshire,  before  Cross,  Serjt.,  the  only  question  was,  whether  the 
defendants  were  justified  in  seizing,  under  the  execution,  some  fixtures,  con- 
sisting of  set  pots,  ovens  and  ranges.  It  appeared  that  the  house  where 
these  were  fixed  was  built  un  the  plaintiff's  own  freeliuld,  and  the  leariicd 
sergeant  was  of  opinion  that,  under  these  circumstances,  they  were  not 
seizable  by  the  sheriff  under  an  execution.  The  plaintiff  accordingly  had  a 
verdict.     And  now — 

"  Littledale  moved  to  enter  a  verdict  for  the  defendants,  and  referred  to 
Poole's  Case,  1  Salk.,  368 ;  Elwes  v.  Maw,  3  East,  38,  and  ex  parte  Quincy,  1 
Atk.,  477. 

"  Per  Curiam. — The  verdict  is  right,  for  these  were  fixtures  which  would  go 
to  the  heir,  and  not  to  the  executor,  and  they  were  not  liable  to  be  taken  as 
goods  and  chattels  under  an  execution.  Here,  the  house  where  they  were 
fixed  was  the  freehold  of  the  plaintiff,  which  distinguishes  this  case  from 
those  cited.  Rule  refused."  Winn  v.  Ingilby  and  Hauxwell,  5  Barn.  &  Aid., 
625. 

"Fixtures,  if  annexed  to  the  freehold  for  the  purposes  of  agriculture,  or 
otherwise  than  for  trade,  or  where  there  is  a  covenant  to  leave  all  improve- 
ments, belong  to  the  landlord.  But  when  put  up  for  the  purposes  of  trade, 
or  when  what  are  usually  termed  tenanth  fixtures,  such  as  grates,  stoves,  &c., 
they  are  in  general  removable  by  the  tenant;  and  even  trees  in  a  garden, 
when  used  for  the  purposes  of  trade,  as  in  nursery  grounds,  are  removable  by 
the  tenant;  but  then  he  must  remove  them  during  his  tenancy,  or  they 
become  the  property  of  the  landlord ;  or,  at  least,  a  tenant  strictly  at  will 
must  remove  flitlxin  a  more  reasonable  time;    and  if  a  tenant  have  cove- 
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nanted  to  leave  all  improvements,  he  cannot  then  legally  remove  any  fixtures 
that  would  rank  under  such  general  terms;  and  in  case  of  the  sale  of  a  free- 
hold estate,  if  the  vendor  do  not  remove  fixtures  before  he  executes  the  con- 
veyance, they  pass  to  the  purchaser.  When  removable  by  the  tenant,  the 
fixtures  put  up  may  be  taken  and  sold  under  an  execution  against  him. 
But  fixtures  put  up  by  a  freeholder  could  not  be  so  taken."  1  Chitt.  Gen. 
Pr.,  94. 


Murdock  v.  Holland's  Heirs. 

ERROR  to  the  Franklin  Circuit  Court. 
Suit  in  chancery  against  an  administrator  to  account,  &c. 
The  accounts  of  the  defendant  were  referred  to  a  master,  and 
'  he  defendant  was  to  give  the  complainant  notice  of  the  time 
;>f  appearing  before  the  master.  No  step  was  taken  by  the 
defendant  during  the  next  vacation.  The  Court  at  a  subse- 
quent term,  no  good  reason  being  given  for  the  defendant's 
default,  rendered  a  final  decree,  on  bill,  answer  and  proofs, 

against  the  defendant.     Held,  that  there  was  no  error 
[*115]     in  the  ^proceeding.     Held,  also,  that  mistakes,  &c., 

in  the  settlement  of  administrators'  accounts  in  the 
Probate  Court,  may  be  corrected  by  a  court  of  chancery  (1). 

M' Kinney,  J.,  having  been  of  counsel  in  the  cause,  was 
absent. 

D.  J.  Casv)eU,  for  the  plaintiif. 
D.  WcUlaee,  for  the  defendants. 

(1)  Allen  V.  CZarA,  Vol.  2,  of  these  Rep.,  343;  Brackenridge  v.  HoUamd,  Id,, 
377 ;  Bay  et  ux.  v.  Doughty  et  cd.,  4  Blackf.,  115;  The  Stale  ex  rel.,  etc.,  v.  Brutehy 
12  Ind.,  381. 
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Demarbe  and  Another  v.  Driskill. 

Fbattdhlrnt  Conveyance. — A  being  indebted  to  B  purchased  a  tract  of 
laud,  &c.,  and,  with  the  fraudulent  intent  of  securing  it  against  ^'«  claim, 
took  the  conveyance  in  the  name  of  C,  the  infant  son  of  A,  Held,  that  B, 
having  obtained  a  judgment  against  A  for  the  debt,  might,  by  a  suit  in 
chancery,  subject  the  land   to  the  payment  of  the  judgment. 

Practice. — The  parties  in  a  suit  in  chancery  submitted  the  cause  on  bill, 
answer,  exhibits,  and  depositions,  for  a  final  decree.  Meld,  that  the  filing 
of  a  replication  was,  under  these  circumstances,  waived  by  the  defen- 
dant (a). 

ERROR,  to  the  Decatur  Circuit  Court. 

Blackford,  J. — A  bill  in  chancery  was  tiled,  in  the  Deca- 
tv/r  Circuit  Court,  by  Davis  Driskill  against  Peter  Demaree  and 
Samuel  Demaree. 

The  bill  states,  that  Peter  Demaree,  for  value  received,  exe- 
cuted a  bond  to  Driskill  for  $175,  dated  the  3d  of  July, 
1819,  and  payable  the  1st  of  March  following;  that  the  obligee 
obtained  a  judgment  on  this  bond  against  the  obligor,  at  the 
April  term,  1828,  of  the  Decatur  Circuit  Court,  for  $258.39, 
beside  costs;  and  that,  on  this  judgment,  a  few  days  after  its 
rendition,  a  fieri  facias  issued,  and  was  duly  returned  "no 
property  found."  The  bill  further  states,  that  the  said  Peter 
Demaree,  whilst  he  was  so  indebted  to  Driskill,  to  wit :  on  the 
15th  of  April,  1823,  purchased  a  half-quarter  section  of  land 
situate  in  Decatur  County,  and  paid  for  the  same  with  his  own 
funds;  and  that  immediately  after  the  purchase,  he  took  pos- 
session of  the  land,  has  ever  since  enjoyed  the  profits,  and  has 
made  permanent  and  valuable  improvements.  The 
[*116]  bill  ^further  states,  that  the  said  Peter  Demaree,  for 
the  purpose  of  defrauding  the  complainant  out  of  his 
demand,  took  the  deed  for  the  land  in  the  name  of  his  son 
Samuel,  then  an  infant  of  four  or  five  years  of  age;  that  the 
said  Peter  Demaree  is  insolvent,  and  has  no  property  except 
the  land  so  fraudulently  purchased  in  the  name  of  his  infant 

(a)    Bwnta  v.    ''oU  el  al.,  7  Blackf.,  265;  Earnhart  v.  Eohertson,  10  Ind.,  8. 
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son;  and  that  the  land  is,  in  equity,  subject  to  the  complain- 
ant's judgment. 

Tlie  answer  of  the  defendants  admits  the  debt  and  the  pur- 
chase of  the  land.  It  denies,  however,  that  the  purchase  was 
made  with  the  money  of  the  said  Peter  Demaree,  one  of  the  de- 
fendants ;  and  avers  that  the  money  belonged  to  Peter  Demaree, 
jun.  It  states  the  land  to  have  been  purchased  for  the  sole  use 
of  Samuel  Demaree,  in  whose  name  the  title  was  taken,  and 
denies  all  fraud. 

There  were  a  great  many  depositions  taken  in  the  cause, 
relative  to  the  merits;  some  on  the  part  of  the  complainant, 
and  others  on  the  part  of  the  defendants.  At  the  October 
term,  1830,  the  parties  appeared  by  their  counsel,  and  submit- 
ted the  cause  to  the  Court  for  a  final  decree  on  bill,  answer, 
exhibits,  and  depositions.  The  Circuit  Court  decreed  against 
the  defendants,  and  declared  the  land  to  be  liable  to  the  judg- 
ment. 

The  depositions  of  David  Demaree,  Benjamin  Potter,  William 
Dotson  and  Daniel  L.  Livings,  together  with  the  admissions 
in  the  answer,  prove  to  our  entire  satisfaction  all  the  material 
allegations  in  the  bill.  The  land  was  purchased  by  Peter 
Demaree,  sen.,  with  his  own  money ;  and  the  title  was  taken  by 
him  in  the  name  of  his  infant  son,  with  the  fraudulent  inten- 
tion to  secure  the  property  from  the  debt  due  to  Driskill.  The 
beneficial  interest  in  the  premises  is  in  Peter  Demaree,  sen., 
and  must  be,  in  equity,  subject  to  the  judgment  of  the  com- 
plainant. 

The  defendants  contend  that  as  there  is  no  replication  filed, 
the  depositions  should  be  suppressed,  and  the  cause  decided  upon 
the  bill  and  answer.  We  cannot  accede  to  this  doctrine.  The 
defendants  as  well  as  the  complainant,  have  taken  depositions 
relative  to  the  merits  of  the  controversy.  The  defendants  and 
complainant  appeared  in  court,  after  the  publication  of  the 
depositions,  and  submitted  the  cause  for  a  final  decree,  on  bill, 
answer,  exhibits,  and  depositions.  The  Circuit  Court  has, 
on  the  case  thus  submitted,  rendered  its  decree.  We  must 
consider,  under  these  circumstances,  that  the  formality  of  a 
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[*117]     ^replication  was  waived  by  the  defendants.     The  de- 
cree of  the  Circuit  Court  must  be  affirmed. 
Per  Curiam. — Tlie  decree  is  affirmed  with  costs. 
A.  Lane  and  G.  H.  Dunn,  for  the  plaintiffs. 
W.  W.  Wick,  for  the  defendant. 


The  State,  on  the  relation  of  the  Treasurer,  v.  Leavell  and 

Others. 

Pleading. — In  an  action  against  a  sheriff  for  refusing  to  collect  militia  fines, 
and  for  not  returning  the  precept  requiring  him  to  collect  them,  it  is  not  a 
sufficient  defense  to  state  generally  that  the  defendant  had  not  time  to  make 
the  collection  before  his  term  of  office  expired,  and  that  he  had  delivered 
the  precept  to  his  successor. 

Same. — A  plea  of  performance  generally,  to  a  declaration  making  negative 
averments  in  ^issigning  breaches,  is  not  sufficient. 

Militia  Fines. — There  was  an  assessment  of  militia  fines  in  1825  against 
persons  conscientiously  scrupulous  of  hearing  arms,  another  in  1826,  and 
another  in  1827.  Held,  that  these  fines  could  not  be  collected  by  means  of 
one  list  including  them  all,  but  that  there  should  be  a  distinct  list  for  each 
assessment. 

iSAME. — The  declaration  against  a  sheriff  for  not  collecting  a  list  of  such  fines 
should  show  the  name  of  each  person  fined,  and  the  amount  of  his  fine; 
that  the  fines  were  recorded  in  the  regimental  book  separate  from  other 
fines,  and  that  the  list  was  signed  and  sealed  by  the  senior  officer  of  the 

•     court  of  appeals. 

ERROR  to  the  Henry  Circuit  Court. 

Stevens,  J. — The  material  facts  contained  in  the  record, 
necessary  for  us  to  notice,  are  these : 

On  the  26th  day  of  August,  1826,  Ezekiel  Leavell,  Samuel  D. 
Wells,  John  Dougherty,  Jesse  Forhner,  and  George  Handley, 
made  their  bond  jointly  and  severally  to  the  State  of  Indiana 
for  $5,000,  subject  to  a  condition  thereunder  written,  in  these 
words:  "That  if  the  above  bound  and  named  Ezekiel  Leavell 
shall  faithfully  discharge  the  duties  of  his  office  as  sheriff  for 
and  within  t\e  county  of  JZewr^/,  &c.,  and  sliall  and  will  keep 
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and  deliver  over  according  to  law,  to  the  proper  persons,  all 
snms  of  money  that  may  come  into  his  hands  by  virtue  of  his 
office   as   sheriff,    as   aforesaid,   then    the   above    bond   to   be 

void,"  &c. 
[*118]         *0n  this  bond  the  plaintiff  in  error  brought  a  suit 

against  the  obligors,  the  defendants  in  error,  and  set 
forth,  as  a  breach  of  the  condition  of  the  bpnd,  the  following 
averments:  "That  Ezehiel  Leavell  hath-  not  faithfully  dis- 
charged his  duties  as  sheriff  in  this,  to-wit,  that  on  the  6th  day 
of  September,  1828,  in  the  said  county  of  Henry,  Thomas  R. 
Standford,  then  and  there  being  judge  advocate  of  the  48th 
regiment  of  the  Indiana  militia,  which  regiment  was  then  and 
there  composed  of  the  militia  within  the  bounds  of  said  county, 
did  make  out  and  deliver  for  execution  and  collection.,  to  the 
said  Ezehiel  Leavell,  then  and  there  being  sheriff  of  the  s^id 
county,  a  precept  and  warrant,  the  same  being  a  pluries  list  of 
fines  or  equivalents,  amounting  to  a  large  sum,  to-wit,  |500  in 
the  whole,  and  which  w^as  assessed  against  persons  conscien- 
tiously scrupulous  of  bearing  arms  in  the  said  regiment,,  for  the 
years  1825,  1826,  and  1827,  by  proper  courts  of  assessment  for 
the  regiment  aforesaid,  held  according  to  law  for  the  years 
aforesaid  respectively,  which  assessments  had  been  duly  con- 
firmed by  the  court  of  appeals  for  the  said  regiment,  held 
according  to  law,  for  the  years  aforesaid  respectively,  by  which 
said  precept  and  warrant  the  said  Leavell  was  lawfully  author- 
ized and  required  to  collect  the  said  list  of  fines  or  equivalents 
therein  contained  and  set  forth,  and  therein  stated  to  have  been 
assessed  against  persons  as  conscientiously  scrupulous  of  bearing 
arms,  of  the  goods  and  chattels,  lands  and  tenements,  of  the 
persons  therein  named;  that  yet  the  said  Leavell  did  utterly 
neglect,  fail,  and  refuse  to  collect  and  pay  over  to  the  paymaster 
aforesaid,  the  said  sums  of  money  required  to  be  collected  by 
him,  by  virtue  of  the  precept  and  warrant  aforesaid,  &c., 
although  the  persons  did  at  the  time,  &c.,  reside  in  said  county 
of  Henry,  and  continued  to  reside  therein  for  the  space  of  ninety 
days  thereafter,  &c. ;  that  the  said  Leavell  never  levied,  collected, 
or  paid  the  said  fines,  &c.,  or  any  part  thereof,  as  by  the  said 
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precept  and  warrant  he  was  required;  and  that  he,  the  said 
Leavell,  did  not  make  a  return  of  said  list,  precept,  and  warrant, 
at  the  return  day  thereof,  nor  hath  he  ever  as  yet  made  any 
return." 

To  this  the  obligors  pleaded  in  bar  six  several  pleas:  1st, 
that  there  never  were  any  such  courts  of  assessment  and  appeal, 
or  any  such  fines  assessed,  as  averred  in  the  declaration;  2d, 
that  no  original  list  of  fines  issued  prior  to  the  issuing  of  the 
pluries  list  declared  on ;  3d,  that  no  such  pluries  list 
[*119]  of  fines  *ever  issued,  or  was  ever  delivered  to  the 
defendant,  Leavell,  as  averred  in  the  declaration; 
4th,  that  the  list  of  fines  alleged  to  have  been  placed  in  the 
hands  of  Leavell,  never  came  to  his  hands  until  the  6th  day  of 
October,  1828;  that  the  term  of  office  of  the  said  Leavell 
expired  on  the  16th  day  of  the  same  month;  that  he  had  not, 
during  that  period,  time  sufficient  to  collect  the  money  by  dis- 
tress or  otherwise;  and  that  on  the  day  his  term  of  office 
expired  as  aforesaid,  he  placed  the  said  list  in  the  hands  of 
his  successor  to  be  by  him  legally  executed;  5th,  that  said 
Leavell  did  use  due  diligence  to  collect  the  money  on  said  list, 
from  the  time  the  same  was  put  into  his  hands  to  collect,  until 
the  term  of  his  office  expired,  to-wit:  until  the  16th  day  ot 
October,  1828,  during  which  time  he  did  collect  and  pay  over 
the  sum  of  six  dollars,  that  amount  being  all  he  could  collect 
within  that  time,  and  therefore  he  did  well  and  faithfully  dis- 
charge the  duties  of  his  office;  6th,  that  the  said  Leavell  did 
faithfully  discharge  the  duties  of  his  office,  and  did  faithfully 
pay  over  all  moneys  that  ever  came  into  his  hands  as  such 
sheriff.  To  the  1st  and  3d  of  these  pleas  there  are  issues  to 
the  country;  to  the  2d  and  5th,  demurrers  were  filed,  and 
the  demurrers  sustained  by  the  court;  and  to  the  4th  and  6th, 
demurrers  were  also  filed,  but  were  overruled  and  final  judg- 
ment rendered  for  the  defendants  thereon. 

Several  errors  have  been  assigned,  and  various  points  raised, 
for  the  consideration  of  the  Court,  but  this  opinion  will  be 
confined  to  the  last  error  only.  It  is  sufficient  as  to  the  other 
objections,  to  say  that  issues  are  joined  to  the  country  on  the 
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1st  aud  3d  pleas,  and  whether  these  pleas  are  sufficient  or 
insufficient,  is  not  now  a  matter  before  this  Court.  The  2d  and 
otli  pleas  have  been  demurred  to,  and  the  demurrers  sustained. 
Both  these  pleas  are  clearly  insufficient;  neither  of  them  con- 
taining a  sufficiency  of  matter  to  be  a  legal  bar  to  the  action, 
if  the  declaration  contains  a  sufficient  cause  of  action.  The 
last  point  made,  and  one  which  requires  a  more  serious  exami- 
nation is,  whether  the  demurrers  to  the  4th  and  6th  pleas  were 
correctly  overruled  or  not.     ' 

The  4th  plea  is  certainly  defective.  It  does  not  contain  a 
sufficiency  of  matter  to  be  a  legal  bar  to  the  action.  A  plea  in 
bar  must  be  certain.  1  Chitt.  PI.,  513;  Comyn's  Dig.  PL  It 
must  confess  the  fact  charged,  if  it  set  up  matter  in  justifica- 
tion of  the  defalcation  committed  or  wrong  done.  1 
[*120]  Chitt.  PL,  497,  *498,  511.  And  it  must  be  direct  and 
positive,  containing  facts  plainly  triable.  1  Chitt.  PL, 
518,  520;  Frary  v.  Dahin,  7  Johns.  Rep.,  78.  This  plea  does 
not  confess  the  fact,  that  a  pluries  list  of  fines  was  ever  delivered 
to  the  sheriff;  it  says  "  the  list  of  fines  alleged  to  have  been 
placed  in  the  hands  of  Leavell/'  this  does  not  amount  to  an 
admission  that  the  list  did  positively  come  into  his  hands. 
Again,  the  plea  avers  that  he  had  not  sufficient  time  from  the 
time  he  received  the  list  until  he  went  out  of  office,  to  collect 
the  money  ''by  distress  or  otherwise."  This  is  not  a  sufficient 
answer  to  the  charge  that  "  he  neglected  aud  refused  to  collect." 
It  ought  to  be  shown  that  he  used  due  diligence  during  that 
time,  and  also  how  much  was  done  towards  the  collection. 
As  where  the  condition  of  a  bond  was,  that  the  obligor  should 
show  a  sufficient  discharge  of  an  annuity,  &c.,  a  plea  that  he 
did  show  a  sufficient  discharge  is  bad;  he  ought  to  show  what 
kind  of  a  discharge  it  was.  1  Chitt.  PL,  520;  9  Co.,  25; 
Martin  et  al.  v.  Smith,  6  East.,  561,  562.  Again,  the  plea 
avers  that  he  delivered  the  list  to  his  successor  in  office  to  be 
executed.  This  averment  is  bad.  It  is  not  a  sufficient  answer 
to  the  charge,  "that  he  neglected  and  refused  to  return  the 
writ  on  the  return  day."  It  must  be  shown  how  much  the  old 
sheriff'  did  towards  executing  the  writ,  and  then  an  averment 
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that  he  duly  made  his  return  on  the  writ  of  all  he  did,  and 
then  delivered  it,  with  his  return  so  endorsed  thereon,  to  his 
successor.     King  v.  The  late  Sheriff  of  Middlesex,  4  East,  604  . 

1  Bulst.,  70;  Dalton,  516;  Rol.  Abr.,  457;  6  Bac.  Abr.,  tit 
sheriff,  160,  161;  Richards  v.  Porter,  7  Johns.  Rep.,  137. 
And  if  by  such  return  it  appears  that  a  levy  was  made,  and 
that  the  goods  remain  on  hand  unsold  for  the  want  of  buyers, 
the  old  sheriff  and  not  the  new  one  is  to  complete  the  execu- 
tion. 6  Bac.  Abr.  tit.  shff.,  161.  It  is  contended  by  the 
plaintiff  in  error,  that  the  plea  is  also  defective  in  not  naming 
the  new  sheriff.  Whether,  if  the  plea  were,  in  every  other 
particular,  good  and  sufficient  in  law,  that  defect  standing 
alone  would  be  a  sufficient  cause  of  demurrer,  we  shall  not 
now  decide,  inasmuch  as  there  are  some  doubts  about  it,  and 
the  plea  is  otherwise  defective. 

The  6th  plea  is  a  plea  of  general  performance.  Such  pleas 
may  be  pleaded  to  covenants  and  conditions,  where  they  are  all 
clearly  in  the  affirmative,  unless  the  special  averments  of  the 
declaration  change  the  character  of  the  defense,  by  making 

special  negative  averments  in  assigning  the  breach  (1). 
[*121]     Every  *plea  in  bar  must  be  adapted  to  the  nature  and 

form  of  the  action,  and  be  conformable  to,  and  a  legal 
answer  to,  the  whole  count.  1  Chitt.  PL,  507,  508 ;  Skinner 
V.  Rebow,  2  Str.,  919;  Kinder  et  al  v.  Paris,  2  H.  BL,  561; 

2  Saund.,  63,  d.  This  plea  cannot  be  a  sufficient  answer  to 
the  special  averments  in  the  declaration,  to  be  a  legal  bar.  1 
Chitt.  PI.,  316;  Comyn's  Dig.  PI.  c,  61;  4  Day,  313. 

It  is,  however,  almost  immaterial  whether  these  pleas  are 
good  or  bad,  if  the  declaration  is  insufficient.  The  demurrers 
go  back  to  the  first  error. 

The  45th  section  of  the  militia  law  provides  for  and  points 
out  the  mode  of  assessing  fines  on  those  that  bear  arms.  The 
46th  section  provides,  that  "it  shall  be  the  duty  of  each  regi- 
mental judge  advocate  to  make  out  two  fair  lists  of  the  names 
of  persons  fined  in  their  respective  regiments,  whose  fines  have 
not  been  remitted  by  the  regimental  court  of  appeals,  with  the 
amount  of  the  fine  or  fines  assessed  on  each  individual,  which 
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said  lists  shall  be  certified,  signed,  and  sealed  by  the  comman- 
dant of  the  regiment,  and  attested  by  the  judge  advocate 
thereof;  one  of  which  lists  shall  be  by  the  judge  advocate  de- 
livered to  the  paymaster  of  the  regiment,"  &c.  "The  other 
list  shall  be  delivered  to  the  sheriff  of  the  proper  county,  where 
such  delinquents  may  reside;  and  3uch  sheriff  shall  be  bound 
to  receive  the  same,  and  to  collect  the  fines  therein  specified, 
nnder  the  same  law,  rules  and  regulations,  as  he  would  if  the 
said  list  was  an  execution  regularly  and  legally  issued  from  the 
Circuit  Court,  on  a  regular  and  legal  judgment,  against  the 
goods  and  chattels,  lands  and  tenements,  of  such  delinquents; 
and  ftirther,  such  list  shall  not  only  operate  as  a  fieri  facias, 
but  shall  in  each  and  every  stage  thereof,  legally,  fully,  com- 
pletely, and  to  all  intents  and  purposes,  operate  as  a  writ  of  ^. 
fa.,  vend,  exp.,  and  ca.  sa.,  as  the  sheriff  may  have  necessity  to 
use  it,  during  the  progress  of  the  collection,  and  such  sheriff 
shall  make  return,"  &c.,  "in  ninety  days  from  the  date  of  the 
same." 

The  47th  section  provides  for  the  issuing  alias  and  phtries 
lists.  The  51st  section  provides  for  and  points  out  the  mode 
of  assessing  fines  on  persons  conscientiously  scrupulous  of  bear- 
ing arms.  And  the  52d  section  provides,  that  the  lists  of  fines 
thus  assessed  by  the  courts  of  assessment  of  fines  on  persons 
conscientiously  scrupulous  of  bearing  arms,  "shall  be  recorded 

in  the  regimental  book,  separately  and  apart  from 
[*122]     other  fines;  and  *it  shall  be  the  duty  of  the  judge 

to  make  out  three  fair  lists  of  the  fines  so  assessed  as 
aforesaid,  and  not  remitted  by  the  court  of  appeals,  and  the 
senior  officer  of  the  court  of  appeals  shall  sign  and  seal  the 
Bame,  and  deliver  one  list  to  the  paymaster  of  the  proper  regi- 
ment, and  transmit  one  to  the  Treasurer  of  State,  and  deliver 
one  to  the  sheriff  of  the  county  where  such  conscientious  delin- 
quents may  reside;  and  such  list,  so  signed  as  aforesaid, 
shall  be  a  sufficient  warrant  for  the  sheriff  to  proceed  and  (!ol- 
lect  such  fines,  in  the  same  manner  and  under  the  same  re- 
strictions as  is  provided  for  by  this  act  in  oth(!r  cases." 
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By  these  enactments,  the  assessment  of  fines  when  made  in 
pursuance  of  the  act,  are,  in  effect,  judicial  judgments  at  law; 
and  the  lists  thereof,  when  certified,  signed  and  sealed,  as 
required  by  the  act,  have  all  the  force  and  effect  of  the  several 
writs  of  execution  issuing  from  the  common  law  courts,  and 
are  in  all  things  to  be  treated  as  if  they  were  such  writs  of 
execution.  It  was  said  in  argument  that  the  analogy  failed  in 
some  respects,  and  the  particular  point  noticed,  was,  that  those 
lists  have  no  certain  return  day.  It  is  apprehended  that  that 
was  an  entire  oversight  of  the  counsel:  they  have  a  more 
directly  certain  return  day,  if  possible,  than  executions  from 
the  circuit  courts  have.  They  are  returnable  in  ninety  days 
from  their  date,  which  makes  a  certain  and  fixed  return  day  to 
every  list,  the  instant  it  is  dated;  but  if  it  has  no  date,  it  has 
no  return  day,  hence  it  is  important  and  material  that  each  list 
should  have  a  date. 

The  assessments  being  made  in  effect  judicial  common  law 
judgments,  and  the  lists  of  fines  writs  of  execution,  it  neces- 
sarily follows,  that  in  declaring  against  a  sheriff  on  his  official 
bond,  for  failing  to  collect  or  pay  over  the  money  on  those 
lists,  or  for  failing  to  make  return  of  any  such  list,  all  the 
material  averments  must  be  used,  that  are  necessarily  used  in 
assigning  a  breach  in  an  action  upon  the  same  bond,  for  a 
defalcation  in  executing  and  returning  a  writ  of  execution.  In 
declaring  against  the  sheriff  on  his  official  bond  for  a  defalca- 
tion in  executing  or  returning  a  writ  of  execution,  it  is 
material  and  necessary  to  set  out  the  judgment  with  its  date, 
amount,  and  parties,  and  aver  that  it  still  remains  of  record 
unpaid  and  in  full  force.  And  if  the  execution  on  which  the 
defalcation  takes  place  is  an  alias  or  plwies,  the  issuing  and 
return  of  the  first  writs  must  appear,  to  show  whether 
[*123]  the  returns  authorize  the  *  issue  of  an  alias  or  plwies. 
1  Chitt.  PI.,  354;  2  Chitt.  PI.,  190,  191,  192,  193. 
In  this  case,  neither  the  time  nor  place  of  holding  the  courts 
of  assessment,  nor  the  names  of  the  delinquents,  nor  the 
amount  of  the  several  fines,  are  stated.  Nor  is  the  date  of,  or 
111;'  r'+nrn  to,  the  preceding  lists  of  fines  stated. 
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The  rule  of  pleading  in  common  and  ordinary  cases  is, 
that  all  the  necessary  facts  and  circumstances  which  constitute 
the  cause  of  action  must  be  set  forth  regularly,  methodically, 
distinctly,  clearly,  and  certainly,  it  being  an  intendment  of  law 
that  every  person  will  state  his  own  case  as  favorably  for  him- 
self as  he  can.  1  Chitt.  PL,  236,  241,  255.  And  this  rule  is 
enforced  with  the  utmost  strictness  in  assigning  breaches  upon 
penal  bonds.  Nothing  is  presumed,  but  everything  necessary 
to  the  maintenance  of  the  action  must  be  stated  with  the  most 
particular  certainty.  1  Chitt.  PI.  598,  599 ;  2  Chitt.  PL  674, 
675. 

This  declaration,  if  tested  by  these  rules,  will,  it  is  presumed, 
be  found  wholly  insufficient,  in  many  respects  other  than  those 
above  noticed.  The  averments  made  show  that  there  were 
three  several  distinct  assessments  of  fines;  one  in  the  year  1825, 
one  in  the  year  1826,  and  one  in  the  year  1827,  which  are  in 
effect  three  several  and  distinct  judgments  of  record,  and  the 
list  or  execution  on  each  must,  legally,  be  distinct  and  several. 
Three  several. and  distinct  judgments  can  not  be  put  into  the 
same  execution,  legally.  In  this  case,  however,  it  appears  that 
all  three  judgments  are  put  into  the  same  writ.  Again,  these 
assessments  of  fines  are  not  joint  against  all  the  persons  fined 
at  the  same  court.  Each  fine  is  a  separate  and  distinct  assess- 
ment against  the  separate  individual  found  delinquent,  and 
stands  as  a  separate  judgment  against  him  and  his  property, 
and  against  no  one  else.  Hence,  the  declaration  ought  not  only 
to  show  the  time  and  place  of  assessment,  but  ought  also  to 
show  the  name  of  each  person  fined,  and  the  separate  amount 
of  the  fine. 

There  is  another  principle  of  law  which  governs  these  cases, 
and  which  is  not  to  be  lost  sight  of  The  powers,  duties,  and 
jurisdiction  of  these  military  boards,  in  assessing  and  collecting 
fines,  are  summary,  and  created  and  given  solely  by  statute, 
and  it  is  a  clear  and  salutary  principle,  that  such  tribunals 
are  confined  strictly  to  the  authority  given  them.  Tliey  can 
take  nothing  by  implication,  but  must  show  their  power  ex- 
pressly given  them  in  every  step  they  take.     The  statute  above 
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[*124]  recited  ^requires  that  the  fines  assessed  on  persons 
conscientiously  scrupulous  of  bearing  arms,  "shall  be 
recorded  in  the  regimental  book  separately  and  apart  from 
other  fines."  The  declaration  does  not  show  that  this  was 
done.  Again,  the  same  section  of  the  statute  requires  that  those 
lists  shall  be  "signed  and  sealed"  by  the  senior  officer  of  the 
court  of  appeals,  and  it  is  not  shown  that  this  was  ever  done. 
These  lists  have  the  force  and  effect  of  executions,  by  virtue  of 
the  fines  being  assessed  and  recorded,  as  required  by  statute, 
and  the  lists  being  issued,  signed  and  sealed,  as  required  by 
statute;  and  if  all  these  necessary  proceedings  do  not  appear, 
the  proceedings  have  no  legal  existence,  and  therefore  can  give 
no  legal  right  of  action.  The  words  "certain,"  "lawful," 
"  according  to  law,"  "  duly,"  and  "  sufficient,"  as  used  in  the 
averments  of  the  declaration,  are  of  no  avail,  unless  the  partic- 
ular facts  themselves  were  shown.     1  Chitt.  PL,  240. 

The  declaration  and  the  cause  of  action,  as  they  appear  of 
record,  are  both  insufficient  in  law,  and  no  action  can  be  sus- 
tained on  them,  therefore  the  Court  correctly  overruled  the 
demurrers  to  the  pleas. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  Perry  and  H.  Gi'egg,  for  the  State. 

0.  H.  Smith  and  J.  Rariden,  for  the  defendants. 

(1)  Declaration  in  covenant  assigning  a  particular  breach;  plea  of  perform- 
ance generally,  and  general  demurrer  to  the  plea. 

Per  Curiam. — "T^his  is  an  action  of  covenant  upon  articles  of  agreement,  by 
which  the  defendant  covenanted  to  convey  to  the  plaintijff,  by  a  good  and 
sufficient  deed,  a  full  unincumbered  title  to  a  farm  and  piece  of  land  therein 
specified.  The  plaintiff,  in  his  declaration,  assigns,  as  a  breach  of  the  cove- 
nant, that  the  defendant,  after  the  making  and  execution  thereof,  and  before 
the  giving  of  the  deed,  removed  from  the  premises  a  cider  mill,  which  is. 
averred  to  have  been  annexed  to  the  freehold,  and  making  a  part  of  the  farm, 
and  so  the  defendant  hath  not  conveyed  to  him,  the  plaintiff,  the  f^aid  farm 
of  land  accordi-Ei^  to  the  true  intent  and  meaning  of  the  said  covenant.  The 
defendant,  after  craving  oyer  of  the  agreement,  pleads  that  he  did,  within  tJie 
time  therein  specified,  convey  to  the  plaintiff,  by  a  good  and  sufficient  deed, 
«.  full  unincumbered  title  to  the  land  in  the  said  articles  specified.  To  which 
plea,  there  is  a  general  demurrer.  This  plea  is  bad.  A  particular  breach 
having  been  assigned  in  the  declaration,  the  plea  should  have  answered  it 
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Whether  the  covenant  to  convey  the  farm  would  also  embrace  the  cider  mill, 
might  depend  on  circumstances.  When  the  declaration  avers  that  it  was 
annexed  to  the  freehold,  and  making  a  part  of  the  farm,  the  plea  should  have 
answered  this  breach.  If  the  defendant  relied  on  the  acceptance  of  the  deed 
as  a  fulfillment  and  discharge  of  the  covenant,  he  ought  to  have  so  pleaded. 
'jChe  general  plea  of  performance  is  not  a  sufficient  answer  to  the  special 
\  reach  assigned.'"     Bradley  v.  Osterhoudt,  13  Johns.,  404. 


[^125]  *WooD  V.  Mansell  and  Others. 

Town  Plat — Evidence. — The  recorded  "plat  of  a  town,  showing  the  width 
of  a  certain  street,  was  introduced  as  evidence  to  prove  the  width  of  that 
street.  Held,  that  parol  evidence  to  show  that  the  proprietor  of  the  town 
intended  the  street  to  be  of  a  different  width  than  was  shown  by  the  plat, 
was  inadmissible. 

Trespass. — In  trespass  quare  clausum  /regit,  the  defendant  cannot,  under  the 
plea  of  not  guilty,  prove  that  the  locus  in  quo  was  a  highway ;  this  defense 
requiring  a  special  plea. 

Same. — A  bargainee,  except  in  the  case  of  an  adverse  possession,  may  recover 
in  trespass  quare  clausum  /regit,  by  proving  property  in  the  locus  in  quo^ 
without  showing  a  previo\is  possession  (a). 

ERROR  to  the  Vanderburgh  Circuit  Court. 

Blackford,  J. — John  B.  Mansell,  Mary  Ann  Mansell  and 
Caroline  Mansell,  infants,  by  their  next  friend,  brought  an 
action  of  trespass  against  Luke  Wood.  The  declaration  con- 
tains three  counts.  The  first  is  for  entering  the  plaintiff's 
close;  being  a  strip  of  land  lying  below  Main  street,  in  the 
town  of  Evansville,  and  between  Water  street  and  the  Ohio 
river,  and  fronting  the  town ;  and  for  placing  on  the  premises 
large  quantities  of  cord- wood.  The  second  count  is  for  enter- 
ing the  close,  and  expelling  the  plaintiffs  from  the  same.  The 
third  count  is  for  entering  the  said  close,  and  cutting  down 
and  carrying  away  the  trees. 

J^  t  the  Mareh  term,  1829,  the  defendant  pleaded  the  general 
issue,  and  obtained  time  to  plead  further  until  the  20th  of 

(a)    Baub  et  al.  v.  Heath,  8  Blackf.,  575. 

(141) 


125-2G       SUPREME  COL'ilT  OF  INDIANA. 


Wood  r.  Mansell  and  Others. 


June  following.  On  the  20tli  of  June,  1829,  the  defendant 
pleaded  a  second  plea  in  bar,  to  all  the  counts,  as  follows:  that 
before  the  plaintiffs'  title  accrued,  Hugh  IP  Gary,  under  whom 
the  plaintiifs  claim,  was  seized  in  fee  of  the  premises,  and  laid 
out  the  town  of  Evansville;  that  according  to  the  recorded 
plat,  the  strip  of  land  described  in  the  declaration,  is  part  of 
the  town ;  that  the  town  is  incorporated ;  and  that  the  trustees 
gave  the  defendant  license  to  occupy  the  close  for  a  wood-yard. 
At  the  September  term,  1829,  the  plaintiffs  replied,  denying  the 
facts  contained  in  the  second  plea;  and  the  defendant  joined 
issue.  At  the  same  term,  the  defendant  filed  three  other  pleas 
The  third  plea  is  in  answer  only  to  the  third  count.     It  state* 

that  there  was  a  public  highway  through  the  close; 
[*126]     and  because  the  *trees  mentioned  in  the  declaration, 

obstructed  the  highway,  the  defendant  cut  them  down 
and  removed  them.  The  fourth  plea,  which  is  only  to  the  first 
count,  says:  that  in  1817,  Hugh  IP  Gary,  one  of  the  proprie- 
tors of  Evansville,  caused  a  plat  of  the  town  to  be  recorded; 
that  the  locus  in  quo  is  marked  on  the  plat  as  Water  street, 
about  one  hundred  feet  wide,  and  is  thereby  granted  to  the  use 
of  the  public  and  the  citizens  of  the  town  as  a  publ'ic  street, 
for  a  wood-yard,  and  for  other  commercial  purposes;  that  by 
virtue  of  this  grant,  and  by  the  license  of  the  citizens  of 
Evansville  and  of  the  president  and  trustees,  the  defendant 
deposited  steam-boat  wood  on  the  premises,  at  the  place 
intended  by  the  donor,  and  designated  by  the  president  and 
trustees  for  a  wood-yard.  The  fifth  plea,  which  is  to  all  the 
counts,  states  the  locus  in  quo  to  have  been  the  property  of 
Hugh  M'Gary ;  that  he,  in  1817,  by  a  plat  of  the  town  of 
Evansville,  granted  the  close  as  public  property  for  the  benefit 
of  the  town,  to  be  used  as  a  street  by  the  citizens  and  others 
trading  on  the  river,  and  as  a  public  mart  on  the  river;  thai 
by  virtue  of  this  grant,  the  defendant  entered  and  deposited 
steam-boat  wood  on  the  close,  at  the  place  intended  by  the 
donor  and  designated  by  the  president  and  trustees,  for  that 
purpose.  At  the  March  term,  1830,  the  plaintiffs,  to  the  third 
plea,  filed  a  new  assignment;  and  to  the  fourth  and  fifth  pleas 
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they  filed  replications,  denying  the  material  facts  in  those  pleas. 
The  defendant  joined  issue  on  the  replications  to  the  fourth 
and  fifth  pleas.  At  the  September  term,  1830,  the  defendant 
moved  for  leave  to  amend  his  second  and  fourth  pleas,  merely 
because  the  plaintiffs,  by  the  defendant's  consent,  had  retained 
the  plea  from  September  term,  1829,  until  the  next  March  term. 
This  motion  was  overruled. 

The  cause  was  tried  at  the  September  term,  1830.     The  fol- 
lowing was  the  plaintiffs'  evidence:     Hugh  31' Gary  was  the 
orio-inal  owner  of  the  locus  in  quo,  before  any  of  the  acts  in  tlie 
declaration  or  plea  set  forth.     In   November,  1824,  the  land 
was  sold  by  the  sheriff  on  a  judgment  and  execution  against 
JWGary,  to  Samuel  3Iansell,  who  afterwards  conveyed  it  to  the 
plaintiffs.     The  defendant  had  trespassed  upon  every  part  of 
the  premises.     The  plaintiffs'  father  had  told  me  defendant 
that  he  must  not  cut  any  more  timber  on  the  land;  but  the 
defendant  answered  that  he  would,   and   the  trustees  of  the 
town  would  bear  him  harmless.     The  defendant  had 
[*127]     confessed  that  he  had  cut  wood  at  a  place  *  which  was 
proved  to  be  on  the  premiees.     The   width   of  the 
ground  between  the  lost  below  Main  street  and  the  river  at  a 
medium  stage,  after  allowing  one  hundred  feet  for  Water  street, 
varied  from  one  hundred  and  eighty-nine  to  one  hundred  and 
tliirty-two  feet.     The  defendant,  to  support  his  special  pleas  of 
justification,  introduced  the  plat  of  the  town  of  Evansvilk. 
Water  street  is  there  laid  down  and  stated  to  be  one  hundred 
feet  wide.     It  is  bounded  on  the  plat  by  a  line  running  between 
the  front   lots   and   the  river,  and   parallel  with  those  lots. 
Below  the  plat,  the  proprietors,  in  repeating  the  width  of  the 
streets,  state  Water  street  to  be  about  one  hundred  feet  wide. 
The  width  of  the  ground  from  the  front  lots  below  Main  street 
to  the  bluff  bank  of  the  river,  varies  from  seventy-three  to 
about   one   hundred  and   twenty-five   feet.     But  to   measure 
below  the  bank  to  the  medium  stage  of  water,  the  distance  is 
as  proved  by  the  plaintiffs. 

After  these  facts  were  proved,  the  defendant  introduced  as  a 
witness  the  person  who  had  drawn  the  plat,  and  was  one  of  the 

(143) 


127-28       SUPREME  COURT  OF  INDIAINA. 

Wood  V.  Munsell  and  Others. 

proprietors  of  the  town ;  but  who  was  not  interested  in  the 
locus  in  quo.  It  was  proposed  to  prove  by  this  witness:  1st, 
that  the  line  drawn  parallel  to  the  fronts  lots,  was  drawn  by 
him  without  any  directions  from  the  other  proprietors,  and 
without  being  intended  by  him  to  be  the  bound  of  Water 
street;  2dly,  that  IP  Gary,  when  the  town  was  laid  out,  and 
up  to  the  execution  sale,  uniformly  said  that  Water  street 
included  all  the  ground  in  front  of  the  town  to  the  river ;  3dly, 
that  the  locus  in  quo,  since  the  laying  out  of  the  town  in  1817, 
has  been  enjoyed  by  the  citizens  of  the  town  and  by  the  public, 
as  a  street  and  public  highway ;  and  that  3P  Gary  never  had, 
from  that  time,  claimed  any  right  to  the  close,  or  exercised  any 
acts  of  ownership  over  it;  4th ly,  that  the  close  had  been 
enjoyed  by  the  public  as  a  street  and  highway,  for  upwards  of 
twenty  years  before  the  commencement  of  the  suit;  5thly,  that 
the  witness,  under  the  direction  of  31' Gary,  drew  the  plat  in 
1817,  and  that  they  both  intended  that  Water  street,  as  drawn 
on  the  plat,  should  extend  from  the  front  lots  below  Main 
street  the  whole  distance  tp  the  river,  and  that  the  witness 
considered  that  the  map  does  so  express  it.  The  plaintiffs 
<  bjected  to  all  this  evidence  so  offered;  and  the  objection  was 
sustained  by  the  Court.  The  defendant  further  offered  to 
prove,  that  the  corporation  of  Evansville  had  given  him  license, 
and  had  required  him  to  enter  the  close  in  order  to  cut  out  the 
timber.     This  evidence  was  also  objected  to,  and  the  objection 

sustained. 
[*128]         *After  the  examination  of  the  testimony,  which  has 

been  stated,  the  defendant  moved  the  Court  to  instruct 
the  jury,  that  unless  the  plaintiffs  had  proved  an  entry  before 
the  commencement  of  the  suit,  by  or  on  behalf  of  the  pur- 
chaser at  sheriff's  sale,  or  of  the  plaintiffs  under  the  title  of 
such  purchaser;  they  must  find  for  the  defendant.  This 
instruction  the  Court  refused,  but  said  that  it  was  sufficient  if 
constructive  possession  was  proved.  The  defendant  also  moved 
the  Court  to  instruct  the  jury — that  if  they  believed,  from  the 
evidence,  that  M'Gary  intended  to  donate  the  locus  in  quo  to 
f-'.^'  public,  they  must  find  for  the  defondnnt.     This  instruction 
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was  given.  But  the  Court  also  said,  on  motion  of  the  plain- 
tiffs, that  the  intention  of  31' Gary  could  not  be  presumed  or 
collected  from  any  other  testimony  than  the  record  of  the 
original  plat  made  in  1817.  After  the  jury  had  heard  the 
evidence,  as  has  been  set  out,  they  rendered  a  verdict  of  guilty 
against  the  defendant,  and  assessed  the  damages  at  one  dollar. 
The  defendant  moved  for  a  new  trial,  which  was  overruled, 
and  a  judgment  was  rendered  agreeably  to  the  verdict. 

This  is  an  action  of  trespass  quare  clausum  /regit.  There 
are  five  pleas:  one,  the  general  issue;  the  others  in  justifica- 
tion. To  the  third  plea,  there  was  a  new  assignment,  which 
was  not  answered  by  the  defendant.  To  the  other  special 
pleas,  there  are  replications  and  issues.  The  case  stands,  there- 
fore, on  the  general  issue,  and  upon  the  issues  on  the  replica- 
tions to  the  second,  fourth  and  fifth  pleas. 

The  first  objection  in  the  record  to  the  proceedings  is,  that 
the  defendant  was  not  permitted  to  amend  his  second  and 
fourth  pleas.  This  favour  was  not  asked  until  a  year  had 
elapsed  from  the  filing  of  one  of  the  pleas,  and  a  year  and  a 
half  from  the  filing  of  the  other.  The  ground  of  the  motion 
was  insufficient.  The  counsel  should  have  kept  office  copies  of 
his  pleas.  Besides,  his  consent  to  the  improper  taking  away 
of  the  pleas  after  they  were  filed,  divests  him  of  the  right  to 
complain  of  any  inconvenience  from  that  cause. 

The   second   objection    is,  the  rejection    of  the  defendant's 

parol  evidence,  that  the  proprietor  of  the  town  intended,  by 

the  plat,  that  Water  street  should,  below  Main  street,  extend 

to  the  river.     The  plat  had  been  previously  given  in  evidence 

b)'  the  defendant,  and  is  a  part  of  the  record  in  this  cause. 

There  is  a  distinct  line  drawn  on  the  plat,  bounding 

[*129]     Water    ^street,    and    leaving    a    considerable   space 

between  that  street  and  the  river  below  Main  street. 

Within  the  space  for  the  street  between  that  line  and  the  lots, 

which  s])ace  is  much  wider  than  that  of  the  other  streets,  the 

widest  of  which  is  marked  seventy-six  feet,  there  are  written 

the  following  words — "Water  street  one  hundred  feet  wide." 

There  is  a  note  at  the  bottom  of  the  plat,  stating  Water  street 
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to  be  about  one  hundred  feet  wide.  The  parol  evidence  offered 
was  to  show,  that  the  line  laid  down  on  the  plat  limiting  the 
width  of  Water  street,  was  not  intended  to  be  the  boundary 
of  the  street;  but  that  the  street  was  intended  to  extend  in 
width  from  one  hundred  and  thirty-two  to  one  hundred  and 
eighty-nine  feet  further.  It  appears  to  us  that  this  parol  tes- 
timony would  be  in  contradiction  of  the  plat,  and  was  conse- 
quently inadmissible.  The  title  of  the  purchaser  of  the  land 
outside  of  the  line,  under  a  judgment  against  the  proprietor, 
purchasing  with  the  plat  of  the  town  as  his  only  guide,  must 
be  protected  from  any  parol  evidence  tending  to  show,  in  con- 
tradiction of  the  plat,  that  the  line  laid  down  there  as  the 
boundary  of  the  street,  was  not  its  boundary. 

The  third  objection  is,  that  the  defendant  was  not  permitted 
to  prove  the  use  of  the  locus  in  quo  by  the  public  as  a  highway 
f©r  twenty  years.  This  evidence  was  inadmissible  under  the 
general  issue.  2  Saund.,  402,  note  (1);  Babcock  v.  Lamb,  1 
Cowen,  238.  The  second,  fourth  and  fifth  pleas,  the  only  ones 
to  which  there  were  issues,  only  claim  the  right  of  way  by 
virtue  of  the  plat  of  the  town  of  Evansville.  The  defendant's 
evidence,  therefore,  to  a  right  of  way  was  restricted  by  his 
pleas  to  the  right  given  by  that  plat.  The  evidence  offered  of 
an  enjoyment  for  twenty  years,  if  intended  to  establish  a  right 
of  way,  independently  of  the  plat,  was  inadmissible  as  being 
foreign  to  the  issues.  If  the  object  was  to  show  the  right  to 
have  been  granted  by  the  plat,  over  ground  which  the  face  of 
the  plat  itself  shows  was  not  so  granted,  it  was  in  contradiction 
of  written  evidence,  and  could  not  be  received. 

The  fourth  objection  is  on  account  of  the  rejection  of  evi- 
dence, tending  to  show  a  license  to  the  defendant  from  the 
corporation  of  Evansville,  to  enter  the  close  and  cut  down  the 
timber.  The  propriety  of  this  evidence  depends  on  the  author- 
ity of  the  corporation  to  give  the  license.  The  corporation 
pretended  to  no  interest  in  the  close,  except  what  it  derived 
from  the  recorded  plat  of  the  town.  That  plat,  as  we  have 
already  had  occasion  to  show,  gave  no  property  or 
[*130]     right  *to  the  town  in  the  land  lying  between  the  Ohio 
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river  and  the  line  bounding  the  width  of  Water  street,  and 
tliat  land  is  the  lociis  in  quo.  The  consequence  is,  that  the 
license,  if  there  was  one,  was  made  without  authority,  and  the 
proof  of  it  could  not  have  benefited  the  defendant. 

The  fifth  objection  arises  from  the  refusal  of  the  Court  to 
instruct  the  jury,  that  proof  of  an  entry  on  the  premises  before 
the  suit,  by  the  purchaser  at  the  sheriff's  sale  or  by  the  plain- 
tiffs, was  essential  to  a  recovery.  The  English  law,  we  believe, 
does  require  an  entry  by  a  bargainee  before  he  can  maintain 
an  action  of  trespass.  In  the  United  States,  however,  this  law 
has  been  considerably  modified.  See  Gi-een  v.  Liter,  8  Cranch, 
229 ;  Green  v.  WatHns,  7  Wheat.,  27 ;  Jackson  v.  Sellick,  8 
Johns.  Rep.,  262,  270;  Van  Brunt  v.  Schenck,  11  Johns.  Rep., 
377,  385;  Bush  v.  Bradley,  4  Day's  R.,  298.  It  is  our  opinion, 
that  unless  there  appear  to  have  been  an  adverse  possession  of 
the  locus  in  quo,  the  bargainee  may  recover  in  trespass  by 
proving  property,  without  showing  also  a  previous  possession. 
The  instruction  asked  for  was,  therefore,  correctly  refused. 

The  sixth  objection  is  on  account  of  an  instruction  given  to 
the  jury,  that  the  intention  of  the  proprietor  of  Evansvilk, 
relative  to  the  grant  of  the  locus  in  quo,  could  not  be  collected 
from  any  other  evidence  in  the  cause  than  the  original  plat  of 
1817.  The  question  raised  by  this  objection  has  already  been 
examined.     The  instruction  given  was  correct. 

The  last  objection  relied  on  by  the  defendant  below,  is,  that 
the  Court  improperly  overruled  his  motion  for  a  new  trial. 
This  objection  appears  to  us  as  unfounded  as  the  others.  The 
evidence  presented  by  the  record  shows  the  verdict  to  be  cor- 
rect. The  plaintiffs  proved  their  case  under  the  general  issue; 
and  the  defendant  failed  to  maintain  his  pleas  in  justification. 

Per  Curiam. — The  judgment  is  afiirmed  with  costs. 
.   C.  Fletcher  and  C.  I.  Battell,  for  the  plaintiff. 

S.  Hall  and  E.  Embree,  for  the  defendants. 

(1)  "It  seems  to  be  an  established  rule  of  pleading,  that  wherever  the  de- 
fendant in  trespass  clausum  /regit  justifies  the  trespass  by  reason  of  some  title, 
or  easement,  which  gives  him  a  legal  right  to  do  the  act  which  it>  the  subject 
of  the  action,  he  must  set  forth  his  title  or  right  to  enjoy  the  easement  epeci- 
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ally,  so  that  the  plaintiff  may  have  an  opportunity  of  traversing  it ;  and  so  it 
is  in  replevin.  But  in  trespass  for  taking  cattle  or  goods,  it  is  enough  for  the 
defendant  to  state  his  possession  only."  Note  to  Pearle  v.  Bridges,  2  Sannd., 
cited  in  the  text. 


[*131]  *Patterson  v.  Salmon. 

(  Condition  Pbecedent — Pleading. — To  an  action  on  a  bond,  the  plaintiff's 
non-performance  of  a  precedent  condition  therein,  or  the  failure  of  con- 
sideration, may,  under  the  statute,  be  pleaded  in  bar  (a). 

Practice. — Two  pleas  to  the  action.  Demurrer  to  the  first  plea  sustained, 
and  final  judgment  rendered  thereon  for  the  plaintifi".  Held,  that  the  judg- 
ment was  erroneous,  the  second  plea  not  being  disposed  of  (6). 

ERROR  to  the  Jackson  Circuit  Court. 

Stevens,  J. — Debt  on  two  writings  obligatory  made  by  the 
plaintiff  in  error,  for  the  sum  of  $100  each,  one  of  which  was 
payable  in  one  year  afler  its  date,  the  other  in  two  years,  dated 
25th  day  of  August,  1827. 

The  defendc.nt  below,  after  oyer,  pleaded  in  bar,  that  on  the 
day  he  made  the  said  writings  obligatory,  he  purchased  of  the 
plaintiff  below,  a  certain  quarter  section  of  land,  &c.,  for  the 
sum  of  $320,  $120  of  which  he  paid  to  the  plaintiff  at  the 
time,  and  for  the  payment  of  the  remaining  $200  he  gave  the 
two  writings  obligatory  in  question,  &c.;  that  the  plaintiff  was 
to  make  a  good  deed  of  conveyance  for  the  land,  &c.,  when- 
ever he  should  be  thereunto  requested;  that  when  said  deed 
should  be  so  made,  the  defendant  should  execute  back  to  the 
plaintiff  a  deed  of  mortgage  on  the  land,  to  secure  the  pay- 
ment of  the  $200 ;  all  of  which,  the  plea  avers,  was  reduced  to 
writing  and  signed  and  sealed  by  both  parties,  &c.;  and  that 
after  the  making  said  contract  and  the  said  writings  obliaa- 
torv,  and  before  the  suit  was  brought,  the  defendant  requested 

(a)    Seo  cases  cited  in  ilfM!  T.  EZfetcorife,  5  Ind.,  517. 
.    (6)     UV/3ft<  V.  r/ieSto<««creI.,  e<c..  8Blackf.,  385. 
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the  plaintiff  to  make  him  a  deed  o^  conveyance,  &c.,  for  the 
land,  &c,,  but  that  the  said  plaintiff  neglected,  failed,  and 
refused  so  to  do,  &o  To  this  plea  the  plaintiff  demurred  in 
law,  and  the  demurrer  was  sustained  and  final  judgment 
rendered  thereon  for  the  debt,  &c.  The  defendant  also  pleaded 
in  bar  another  plea  of  general  and  direct  payment,  concluding 
to  the  country,  &c.;  but  judgment  was  signed  over  it  without 
taking  any  notice  whatever  of  it. 

The  errors  complained  of  are:  1st,  The  Court  erred  in 
sustaining  the  demurrer  to  the  plea ;  2d,  The  Court  erred  in 
rendering  final  judgment  for  the  debt  over  a  good  plea  of 
direct  payment,  well  pleaded  and  remaining  of  record 
[*132]  undisposed  of  *The  subject-matter  of  the  plea  to 
which  the  demurrer  is  filed,  if  well  pleaded  either  as 
a  condition  precedent  or  as  a  failure  of  consideration,  is  a  good 
plea  in  bar,  under  the  statute.  The  plea,  however,  as  it  stands, 
is  defective.  It  lacks  several  material  averments,  and,  for  that 
reason,  the  demurrer  was  well  taken  and  correctly  sustained 
(1).  The  general  plea  of  direct  payment  is  a  good  plea  in  bar, 
and  the  Court  erred  in  rendering  judgment  over  it. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

A.  C.  Griffith,  for  the  plaintiff. 

J.  Sullivan,  for  the  defendant. 

(1)  For  the  form  of  a  plea  of  non -performance,  by  the  plalntifi^  of  a  cod 
dition  precedent,  see  3  Chitt.  PL,  6th  Am.  ed.,  989. 


Hosier  v.  Smith. 

Disseisin. — To  snstain  an  action  of  disseisin  the  plaintiff  must,  as  in  eject- 
ment, show  a  legal  title;  and  such  a  title  is  not  conveyed  by  a  kad  office 
certificate  (a). 

(o)    See  Beed  ▼.  HamOUm,  18  Ind.,  476;  Dieierson  v.  Nelson,  4  Id.,  160;  Smith  v.  ia,fi*r,  4 
Blackf.,  51. 
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ERROR  to  the  Ilorgan  Circuit  Court. 

Blackford,  J. — Smith  brought  an  action  of  disseisin 
against  Hosier.  The  declaration  avers  that  the  plaintifi*  below, 
on  the  13th  of  October,  1830,  purchased  at  the  land  office  in 
Crawfordsville,  a  certain  quarter  section  of  land,  and  received 
a  certificate  for  the  same,  signed  by  the  receiver  of  the  land 
office.  It  also  avers  that  the  defendant,  previously  to  the 
plaintifP'^s  purchase,  had  entered  into  possession  of  a  part  of 
the  premises,  without  any  right,  and  still  continued  in  pos- 
session. There  is  a  plea  of  not  guilty,  and  judgment  for  the 
plaintiff. 

This  judgment  must  be  reversed.  The  declaration  contains 
no  cause  of  action.  To  sustain  an  action  of  disseisin,  the 
plaintiff  is  bound,  as  in  ejectment,  to  show  a  legal  title.  A 
land  office  certificate  conveys  no  legal  title  (1).  It  requires  a 
patent,  executed  by  the  president  of  the  United  States,  to  con- 
vey the  legal  title  for  public  land. 
L*133]  ^Per  Curiam. — The  judgment  is  reversed  with 
costs.     To  be  certified,  &c. 

P.  Sweetser,  for  the  plaintiff. 

C.  Fletcher  and  H.  Gregg,  for  the  defendant. 

(1)  Sed  vide  Stat.,  1833,  p.  112,  contra. 


Phillips  and  Another  v.  Nicholas. 

ERROR  to  the  Rush  Circuit  Court. 

The  only  error  complained  of  in  this  case  was,  f  li « 
judgment  below  was  for  too  large  an  amount.  The  d  '  /« 'iaut 
in  error  was  permitted,  upon  his  application,  to  ent©  u  remit- 
titur on  the  record  of  this  court,  for  the  surplus,  and  '^hen  the 
judgment  was  affirmed,  but  without  costs  in  error  (1'   [a). 

W.  W,  Wick,  for  the  plaintiffs. 

0.  H.  Smith,  for  the  defendants. 


(a)    See  Ttagarden  v.  Heljield,  11  Ind..  552;  8  Id..  27. 
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(1 )  Tlic  Supreme  Court  of  the  United  States  permitted  a  remittitur  to  be 
entered  in  a  case  similar  to  that  in  the  text.  The  following  is  the  formal 
entry : 

"'Supreme  Court  of  the  United  States  of  January  term,  in  the  year  of  our 
Lord,  1S29.  Be  it  remembered,  that  on  the  trial  of  this  cause  before  the 
Supreme  Court  of  the  United  States,  on  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  tlie  district  of  Kentucky,  on  the  14th  day  of  February,  in 
the  year  aforesaid,  it  appeared  that  one  of  the  sixty-eight  bills  upon  which 
the  declaration  purported  to  count  severally,  to  wit:  a  bill  for  the  amount 
of  fifty  dollars,  had  been  omitted  in  said  declaration ;  the  declaration  making 
out  a  less  sum,  and  one  debt  less  in  number,  than  the  writ  claimed  or  the 
judgment  gave.  And  hereupon  the  said  John  Ashley  and  John  Ella,  jun., 
defendants  in  error,  by  Daniel  J.  Caswell,  their  attorney  and  counsel  in  this 
court,  freely  here  in  court  remit  to  the  said  president  and  directors  of  the 
bank'  of  the  commonwealth  of  Kentucky,  plaintiffs  in  error  as  aforesaid  in 
this  cause,  as  well  the  said  debt  of  fifty  dollars  so  omitted  as  aforesaid,  the 
residue  of  the  debt  aforesaid,  together  with  interest  on  the  said  fifty  dollars 
at  the  rate  of  six  per  cent,  per  annum,  from  the  22d  day  of  September,  in  the 
year  of  our  Lord,  1825,  as  also  damages  pro  tanlo.  As  witness  our  hands  this 
14th  day  of  February,  in  the  year  of  our  Lord,  1829.  John  Ashley  and  John 
.Ella,  jun.,  by  Daniel  J.  Caswell,  their  attorney  and  counsel  in  this  court.' 

"Whereupon  it  is  considered,  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby 
afl[irmed  without  costs,  deducting  from  the  said  judgment  of  the  said  Circuit 
Court,  the  amount  so  deducted  as  aforesaid."  Bank  of  Kentucky  v.  Ashley  et 
al,  2  Peters,  327. 


[*134]     *S.  Cassady  et  al.,  Administrators,  v.  Laughlin. 

Debt. — Writing  obligatory  for  $200  to  be  paid  in  lumber;  the  lumber  to  be 
such  as  the  payee  should  require,  and  to  be  delivered  at  a  certain  time  and 
place,  at  the  lowest  cash  price.  Held,  that  debt  would  not  lie  on  such  an 
obligation. 

ERROR  to  the  Rush  Circuit  Court.  This  was  an  action  by 
Laughlin  against  TF.  Cassady.  Demurrer  to  the  declaration 
and  judgment  for  the  plaintiff  below.  After  the  rendition 
of  the  judgment,  W.  Cassady  died,  and  his  administrators 
have  sued  out  this  writ  of  error. 
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StevenS;  J. — Debt  on  a  writing  obligatory,  made  by  the 
intestate  to  the  defendant  in  error,  for  |200,  to  be  paid  in 
lumber,  of  such  description  as  the  payee  might  require,  to  be 
delivered  in  Rushville,  on  or  before  the  last  day  of  September, 
1829,  at  the  lowest  cash  price. 

The  declaration  avers  that  on  the  last  day  of  payment,  the 
payee  delivered  to  the  payor,  at  Rushville,  the  place  of  pay- 
ment, a  description  of  the  lumber  required,  and  then  and  there 
demanded  payment,  but  that  the  payor  neglected  and  refused 
to  pay  the  same,  or  any  part  thereof.  To  this  declaration  the 
payor  demurs  in  law;  alleging  for  cause  of  demurrer:  1st, 
that  debt  will  not  lie  upon  such  a  writing  obligatory,  but  that 
the  proper  action  is  covenant;  and  2d,  that  the  demand  was 
insufficient;  that  the  payee  should  have  given  notice  of  the 
description  of  lumber  he  wished  to  have,  in  a  due  and  season- 
able time,  and  that  he  could  not  give  the  notice  of  his  election 
and  demand  payment  on  the  same  day ;  that  to  require  of  the 
payor,  payment  on  the  same  day,  was  requiring  of  him  an' 
impossibility. 

In  the  decision  of  this  case,  we  do  not  think  it  necessary  to 
examine  both  causes  of  demurrer,  as  the  first  point  made  is  a 
decisive  objection.  Debt  is  defined  in  Bac.  Abr.  to  be  an  action 
founded  on  an  express  or  implied  contract,  in  which  the  cer- 
tainty of  the  sum  or  duty  appears,  and  "  therefore  the  plaintiff 
is  to  recover  the  same  in  numero,  and  not  to  be  repaired  in 
damages  by  the  jury."  Com.  Dig.  says:  "debt  lies  upon 
every  express  contract  to  pay  a  sum  certain."  Blackstone  in 
his  commentaries,  says:  "the  legal  acceptation  of 
[*135]  debt  is,  a  sum  of  *money  due  by  certain  and  express 
agreement,  where  the  quantity  is  fixed  and  specific, 
and  does  not  depend  upon  any  subsequent  valuation  to  settle 
it."  Indeed,  the  definition  given  in  all  the  books  amounts  to 
the  same  thing.  The  plaintiff  must  recover  in  numero  and  not 
in  damages. 

The  three  distinguishing  points  in  the  action  of  debt  are 
that  the  contract  must  be — 1st,  for  money;  2d,  for  a  sum  cer- 
tain; 3d,  specifically  recoverable. 
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The  contract  in  this  case  is  not  for  money,  but  for  lumber; 
and  as  that  is  not  any  certain  and  specific  lumber,  being  desig- 
nated only  by  its  price  or  value,  the  contract  cannot  be  specifi- 
cally enforced  by  a  judgment.  It  applies  equally  to  all  lumber 
of  that  value,  and  no  specific  judgment  could  be  rendered  for 
it.  The  sum  to  be  recovered  sounds  in  damages,  and  may  be 
a  greater  or  less  sum.  That  the  recovery  should  be  the  amount 
of  value  for  which  it  ought  to  have  been  delivered,  is  granted, 
but  a  greater  or  less  sum  might  be  recovered,  for  the  contract  is 
not  to  pay  the  amount  in  money,  but  sounds  solely  in  damages 
for  the  breach  of  the  contract. 

If  upon  a  failure  to  pay  the  lumber,  the  demand  became, 
instanter,  a  liquidated  demand  for  money  then  being  due  by 
specialty,  the  interest  would  immediately  attach  as  a  legal  con- 
sequence. But  that  is  not  the  case  here ;  for  interest  may  or 
may  not  be  allowed  in  the  discretion  of  the  court  and  jury  who 
try  the  issue. 

Suppose  the  defendant  below  had  offered  a  plea  of  tender  of 
$200  in  money  on  the  day  of  payment,  would  it  have  barred 
or  answered  the  action  ?  It  would  not.  The  defendant  had 
bound  liimself  to  deliver  lumber,  and  the  delivery  of  the  speci- 
fied sum  of  money  named  in  the  contract  as  the  value  of  the 
lumber,  is  not  a  legal  compliance  with  the  contract.  The  payee 
might  be  much  more  or  much  less  damaged,  than  the  amount 
of  the  price  or  value  set  upon  the  lumber  by  the  contract. 
Wilson  V.  Hickson,  1  Blackf.,  230 ;  Hedges  v.  Gray,  1  Blackf., 
216;  Campbell  v.  Weister,  1  Litt.,  30;  Bruner  v.  Kelsoe,  1 
Bibb,  487 ;  Watson  et  al.  v.  M'Nairy,  1  Bibb,  356 ;  Soott  v. 
Conover,  1  Hals.,  222. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  To  be 
certified,  &c. 

0.  H.  Smith,  for  the  plaintiffs. 

J.  Bariden,  for  the  defendant. 
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[*136]     *DoE,  on  the  demise  of  Gallion,  v.  Gkiffin. 

ERROR  to  the  Decatur  Circuit  Court. 

In  ejectment,  if  the  declaration  be  filed,  notice  given  to  the 
defendant,  and  a  copy  of  the  declaration  served  on  him,  ten 
days  before  the  next  term,  the  plaintiff  must  be  ready  at  that 
term  for  trial,  unless  he  can  show  a  good  cause  of  continuance. 

J.  Test,  for  the  plaintiflT. 

G.  H.  Dunn  and  A.  Lane,  for  the  defendant. 


Tyerell  and  Others  v.  Lockhart. 

Obstructing  Water-Course. — Case  for  obstructing  a  navigable  river  to  tlie 
plaintiff's  injury,  &c.  The  declaration  averred  that  on,  &c.,  at  the  county 
of  M.  (in  which  the  suit  was  brought),  the  defendant  built  a  dam  acrosa 
the  east  fork  of  White  river  in  said  county,  the  said  river  being  then  and 
there  a  navigable  stream.  Held,  that  after  verdict,  the  declaration  could 
not  be  objected  to,  for  not  stating  more  explicitly  that  the  river  was  a  pub- 
lic highway. 

Jury — Practice. — A  jury,  by  consent  of  the  parties  and  the  Court,  sealed 
up  their  verdict  in  the  evening,  separated,  met  again  in  the  morning  and 
gave  it  in.  Tlve  verdict  being  defective,  the  jury  retired  by  direction  of 
the  court,  reconsidered  it  and  returned  a  correct  one.  Held,  that  this  pro- 
ceeding was  not  erroneous. 

Damages. — In  an  action  on  tort  against  several  defendants,  the  assessment 
of  damages  must  be  entire  against  those  who  may  be  found  gniUy. 

Practice. — If  any  of  the  defendants  in  such  a  case  are  acquitted,  and  they 
neglect  to  ask  a  judgment  for  costs,  the  want  of  such  a  judgment  does  not 
render  the  proceedings  erroneous. 

ERROR  to  the  Martin  Circuit  Court. 

Blackford,  J. — Lockhart  brought  an  action  of  trespass  on 
the  case  against  Tyrrell,  S.  Tindall,  G.  W.  Tindall,  Dockery, 
Medlock,  Aldridge,  Pullum  and  Frtnch. 

The  declaration  charges  that  the  defendants,  on  the  21st  of 
December,  1830,  at  the  county  of  Martin,  in  this  State,  built  a 
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fish  dam,  of  wood  and  stone,  across  the  east  fork  of 
[*137]  mdte  *river,  in  the  said  county;  the  said  east  fork  of 
White  river  then  and  there  being  a  navigable  stream. 
The  declaration  states  further,  that  the  plaintiff's  boat,  as  he 
was  descending  the  river  with  it,  struck  on  the  dam,  obstruc- 
ting tlie  free  navigation  of  the  river,  and  continued  there  for 
twenty  days ;  during  which  time  said  navigable  stream  became 
frozen  over,  &c. 

The  defendants  all  pleaded  not  guilty,  except  Aldridge,  who 
made  default. 

The  jury,  after  hearing  the  testimony,  were  directed  by  the 
Court,  with  consent  of  parties,  to  seal  up  their  verdict  when 
agreed  on,  and  return  it  into  court  on  the  following  morning. 
The  jury  retired,  sealed  up  their  verdict,  dispersed  to  their 
respective  homes,  and  gave  in  their  verdict  on  the  next  day. 
By  their  verdict,  they  found  for  the  plaintiff  $100  in  damages; 
that  Aldridge,  8.  Tindall  and  Tyrr&ll,  were  guilty,  and  should 
^ach  pay  thirty-three  dollars  and  thirty-three  and  one-third 
cents;  and  that  the  other  defendants  were  not  guilty.  The 
Conrt,  on  motion  of  the  plaintiff,  directed  th6  jury  to  retire  to 
their  room  and  amend  their  verdict.  The  jury  accordingly 
retired,  and  afterwards  returned  a  verdict  by  which  they  found 
Aldridge,  S.  Tindall  and  Tyrrell,  guilty,  and  the  other  defen- 
dants not  guilty;  and  assessed  the  plaintiff's  damages  at  $100. 
The  Court  gave  judgment  for  the  plaintiff  conformably  to  this 
last  verdict. 

The  plaintiffs  in  error  make  three  objections  to  these  pro- 
ceedings : 

First,  that  the  declaration  does  not  allege  that  the  stream  is 
a  "public  highway,"  nor  that  the  place  where  the  dam  was 
built,  was  between  the  points  on  the  river  between  which  the 
river  is  declared  by  the  act  to  be  navigable.  The  act  of  1824, 
relied  on  by  the  counsel  for  the  plaintiffs  in  error,  declares  that 
the  east  fork  of  White  river,  from  the  main  forks  to  the  main 
fork  above  the  mouth  of  Flat  Boek,  shall  be  considered  a 
public  highway.  The  declaration  alleges  the  river  to  be  a  nav- 
igable stream,  and  the  dam  to  be  erected  across  it  within  the 
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county  of  Martin.  This,  we  think,  is  sufficient,  after  a  verdict. 
The  statute  is  a  public  one,  and  the  place  laid  is  between  the 
points  described  in  the  act. 

The  second  objection  is,  that  the  sealed  verdict  was  conclu- 
sive, and  could  not  be  altered  by  the  jury.  This  objection 
cannot  be  sustained.  The  sealed  verdict  could  amount  to 
nothing  more  than  a  privy  verdict,  and  was  not 
[*138]  binding  on  *the  jury.  The  first  verdict,  severing  the 
damages  as  to  the  defendants  found  guilty,  was  erro- 
neous; Palmer  v.  Crosby,  November  term,  1821 ;  and  the  Court 
did  right  in  directing  the  jury  to  amend  it. 

The  third  objection  is,  that  no  judgment  was  rendered  in 
favour  of  the  defendants  who  were  found  not  guilty.  Those 
defendants,  to  be  sure,  were  entitled  to  a  judgment  that  they 
should  go  without  day,  and  recover  their  costs.  They  do  no. 
appear,  however,  to  have  asked  for  a  judgment,  and  have 
therefore  no  reason  to  complain  that  it  was  not  rendered. 

Per  Curiam. — The  judgment  is  affirmed  with  five  per  cent. 
damages  and  costs.     To  be  certified,  &c. 

E.  M.  Huntington  and  A.  Kinney,  for  the  plaintifife. 

J.  II.  Farnham,  for  the  defendant. 


Sinks,  Administrator,  v.  English,  Assignee. 

Witness. — Covenant  against  an  administrator  on  an  obligation  of  the  intes- 
tate, brought  by  an  assignee.  Pleas,  non-assignment  by  the  obligee,  and 
payment  to  him  by  the  intestate.  Held,  that  the  defendant  was  not  a  com- 
petent witness  against  the  plaintiff,  to  prove  the  truth  of  the  pleas. 

ERROR  to  the  Marion  Probate  Court.  In  this  case 
English,  assignee,  &c.,  was  the  plaintiff,  below,  and  Sinks, 
administrator,  &c.,  the  defendant. 

M'KiNNEY,  J. — This  is  an  action  of  covenant,  on  a  writing 
obligatory,  executed  by  the  intestate,  S710W.  It  was  assigned 
by  the  payee  to  John  West,  and  by  the  latter  to  English,  the 
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plaintiff.  Pleas — 1st,  non-assignment  by  the  payee  to  John 
West,  and  2d,  payment  by  the  maker  to  the  payee.  Issues  on 
both  pleas  to  the  country,  and  verdict  and  judgment  in  favour 
of  the  plaintiflP. 

By  a  bill  of  exceptions,  the  correctness  of  the  opinion  of  the 
C(yurt  below,  rejecting  as  a  witness,  in  support  of  the  pleas,  the 
defendant  in  the  action,  is  presented. 

PerhB,ps  no  branch  of  the  law  has  been  more  benefited  by 
enlightened  adjudications,  than  that  of  evidence.  The  distinc- 
tion between  competency  and  credibility,  direct  and 
[*139]  contingent  ^interest,  is  so  clearly  defined,  that  the 
present  question,  settled  by  general  principle,  and  par- 
ticular decision,  would  not  require  special  attention,  were  it  not 
that  the  counsel  for  the  plaintifT.in  error  has  placed  it  upon 
the  construction  of  the  statute  organizing  Probate  Courts.  It 
would  seem  proper,  however,  to  advert  to  some  of  the  rules  of 
evidence,  before  we  seek  for  the  defendant's  exemption  from 
their  operation,  in  a  construction  of  the  statute. 

In  1  Phill.  on  Ev.,  p.  56,  it  is  laid  down  that  a  party  to  the 
suit  on  record,  cannot  be  a  witness  for  himself  or  for  a  joint 
suitor  against  the  adverse  party,  on  account  of  the  immediate 
and  direct  interest  which  he  has  in  the  court,  either  from  hav- 
ing a  certain  benefit  or  loss,  or  from  being  liable  to  costs.  The 
cases  of  Haswell  v.  Bussing,  10  Johns.  P.,  128,  and  Sharpe  v. 
Thatcher,  2  DalL,  77,  are  illustrations  of  the  rule.  In  Stark, 
on  Ev,,  3d  vol.,  1061,  it  is  said  "the  rule  which  excludes  a 
party  from  giving  evidence  in  his  own  cause,  is  not  founded 
merely  on  the  consideration  of  his  interest,  but  partly  at  least 
on  a  principle  of  policy  for  the  prevention  of  perjury."  The 
Circuit  Court  of  the  United  States,  in  WiUings  v.  Consequa,  1 
Peters'  C.  P.,  307,  speaking  of  the  exclusion  of  a  party  to  a 
suit  as  a  witness,  says  the  foundation  of  the  rule  is  the  interest 
which  the  party  has  in  the  event  of  the  suit,  both  as  to  costs 
and  the  subject-matter. 

As  a  general  rule,  then,  founded  not  only  on  the  interest 
which  the  party  has  in  the  event  of  the  suit,  both  as  to  costs 
and  the  subject-matter,  but  on  a  principle  of  policy  for  the 
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prevention  of  perjury^  a  party  to  a  suit  is  not  a  competent 
witness.  The  counsel  for  tlie  plaintiff  in  error  supposes  his 
client  to  be,  as  an  administrator,  without  this  rule,  not  liable 
to  costs,  and  therefore  competent.  If  this  were  admitted,  in 
relation  to  costs,  the  administrator  is  unquestionably  interested 
in  the  subject-matter.  The  defeat  of  the  action  leaves  in  his 
hands,  as  assets,  the  amount  that  otherwise  would  be  recovered 
from  him.  In  the  proper  application  of  those  assets,  not  onl} 
he  himself,  but  his  sureties,  are  deeply  interested.  The  success- 
ful support  of  the  pleas  in  this  case  prevents  a  diminution  of 
the  estate  of  which  he  is  the  representative.  By  the  principl- 
settled  in  the  case  of  Hillhouse  v.  Smith,  5  Day's  E,.,  431 
(exclusive  of  his  being  a  party  to  the  suit),  that  whenever  a 
judgment  will  certainly  affect  the  fund  in  which  the 
[*140]  witness  is  interested  he  is  incompetent,  the  ^adminis- 
trator  was  properly  rejected;  and  by  Fox  v.  Whitney, 
16  Mass.  R.,  118,  although  the  estate  is  insolvent,  yet  an 
administrator  defendant  is  not  a  competent  witness.  In  the 
case  of  Heckert  et  at.,  adwJ'rs,  v.  Haine,  6  Binn.  R.,  16,  one 
of  the  defendants  was  offered  as  a  witness  in  support  of  the 
defense;  exclusive  of  the  question  of  costs,  he  was  rejected. 
See,  also,  Vaiisant  v.  Boileau  et  al.,  1  Binn.  R.,  444. 

Without  dwelling  upon  other  cases,  that  support  the  opinion 
of  the  Probate  Court,  it  may  only  be  necessary  to  remark  that 
the  case  of  Cartel^  v.  Pearce,  adm'x,  1  T.  R.,  163,  and  others 
cited  by  the  counsel  for  the  plaintiff  in  error,  do  not  appear  to 
sustain  his  positions,  or  to  conflict  with  this  opinion.  We  are 
also  satisfied  that  it  is  supported  by  a  proper  construction  of 
the  statute  referred  to. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H.  Brown,  for  the  plaintiff. 

J.  H,  Scott,  for  the  defendant. 
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[*141]  *RousAN  V.'  Moffett  and  Others. 

AwAUD — Appeax. — A  defendant  appealing  from  the  judgment  of  a  justice  of 
the  peace  on  an  award,  cannot  have  the  cause  tried  by  a  jury  in  the  Circuit 
Court,  unless  the  award  be  first  set  aside  for  fraud,  corruption,  or  other  undue 
means. 

ERROR  to  the  Union  Circuit  Court. 

Stevens,  J. — Appeal  to  the  Circuit  Court  from  the  judg- 
ment of  a  justice  of  the  peace,  founded  on  an  award  of  arbitra- 
tors. 

It  appears  of  record,  by  an  agreement,  that  a  written  cove- 
uant  was  made  between  the  defendants  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  that  the  defendants  should  cut,  score, 
and  hew,  a  set  of  barn  logs  for  the  plaintiff,  and  that  the  plain- 
tiff should  pay  them  a  certain  price  for  the  same.  The  plain- 
tiff brought  suit  on  the  written  covenant,  for  fifty  dollars, 
against  the  defendants,  before  a  justice  of  the  peace;  but  before 
the  trial  was  had,  the  parties  came  before  the  justice  and  agreed 
to  arbitrate  the  matter  in  controversy,  by  a  submission  to  three 
disinterested  persons,  by  them  mutually  chosen,  under  the  pro- 
visions of  the  15th  and  16th  sections  of  the  act  regulating  the 
jurisdiction  of  justices  of  the  peace,  approved  the  30th  day  of 
January,  1824;  and  the  arbitrators,  among  other  things,  ren- 
dered a  final  award  in  favour  of  the  plaintiff,  for  one  cent  in 
damages,  &c.,  and  the  justice  entered  judgment  accordingly.  , 

Afterwards,  Moffett,  one  of  the  defendants,  appealed  to  the 
Circuit  Court,  and  the  case  was  heard  by  a  jury,  and  a  verdict 
rendered,  in  favour  of  the  defendants,  for  nine  dollars  and 
sixty-two  and  a-half  cents.  On  the  bringing  in  of  the  verdict, 
the  plaintiff  moved  the  Court  in  arrest  of  judgment  on  the  ver- 
dict, and,  also,  to  render  judgment  on  the  award  of  the  arbi- 
trators, inasmuch  as  there  was  no  evidence  shown  to  the  Court, 
that  the  award  was  obtained  by  fraud,  corruption,  or  other 
undue  means;  which  motion  was  overruled,  and  judg- 
[*142]  ment  rendered  on  the  verdict  *of  the  jury.  It  further 
appears  of  record,  that  the  defendants  filed  no  written 
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defense,  nor  did  the  plaintiff  file  anything  except  the  written 
covenant  above  stated. 

The  first  question  is,  did  the  Court  err  in  overruling  the 
motion  in  arrest  of  judgment,  on  the  verdict  of  the  jury,  for 
the  sum  of  nine  dollars  and  sixty-two  and  a-half  cents  damages, 
&c.  We  think  no  question  or  issue  can  legally  arise  or  be 
heard  before  the  Court,  until  it  is  determined  whether  the 
award  was  obtained  by  "fraud,  corruption,  or  other  undue 
means,"  as  required  by  statute;  and  that  is  a  matter  for  the 
Court  to  determine,  and  not  a  jury.  No  waiver  of  the  award 
nan  be  presumed,  unless  something  appeared  of  record,  author- 
izing that  presumption.  The  jury  were  improperly  impanneled, 
and  judgment  on  their  verdict  ought  to  have  been  arrested  (1). 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

0.  H.  Smith,  for  the  plaintiff. 

J.  Rariden,  for  the  defendants. 

(1)  See  Kev.  Code,  1831,  pp.  304,305.  As  to  the  grounds  of  setting  aside 
in  award  returned  in  the  first  instance  to  the  Circuit  Court,  see  Hamilton  v. 
Wort,  ante,  p.  68. 


H.  Fitch  v.  Dunn,  Marshal,  &c. 

Replevin. — If  goods,  seized  by  the  marshal  of  an  incorporated  town,  by 
virtue  of  a  legal  precept,  be  unlawfully  taken  out  of  his  posession,  he  can 
support  an  action  of  replevin  for  them  against  the  wrong-doer. 

Practice. — ^The  defendant  in  replevin  pleaded  three  pleas  in  bar :  a  replica- 
cation  to  one  of  them  was  demurred  to,  and  the  demurrer  overruled.  Held, 
that,  whilst  the  other  pleaa  were  undisposed  of,  the  plaintiff  could  not  have 
final  judgment  (a). 

ERROR  to  the  Dearborn  Circuit  Court. 
Blackford,  J. — This  was  a:,  action  of  replevin  by  Dunn, 
marshal  of  the  town  of  Lawrenceburgh,  against  Fitch,  for  taking 

(a)     Wright  V.  The  State,  ex.  rel.,  etc.,  8  Blackf.,  385. 
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an  ox-cart,  &c.     The  defendant  pleaded  three  pleas  in  bar :  1st, 
the  general  issue  of  non  cepit;  2d,  property  in  himself  and  C. 

Fitch;  3d,  that  the  plaintiff  was  not  marshal,  &c. 
[*143''  *To  the  2d  plea,  the  plaintiff  replied  specially  as 
follows:  that  the  president,  &c.,  of  Lawrencehurgii, 
having  authority,  &c.,  caused  to  be  issued  a  duplicate  of  an 
assessment  of  the  lots,  &c.,  together  with  the  amount  of  taxes 
assessed,  &c. ;  and  also  caused  to  be  issued  a  warrant,  &c.,  di- 
rected to  the  plaintiff  as  marshal  of  the  town,  commanding 
him  to  collect  the  taxes,  &c. ;  that,  on,  &c.,  the  plaintiff  was 
marshal  of  the  town,  &c. ;  that  the  defendant  and  C.  Fitch 
stood  charged,  &c. ;  and  that  the  plaintiff,  by  virtue  of  the 
duplicate,  &c.,  took  the  cart  to  satisfy  the  taxes,  &c.  A  gene- 
ral demurrer  was  filed  to  this  replication.  The  Circuit  Court 
overruled  the  demurrer,  and  rendered  a  final  judgment  against 
the  defendant  for  nominal  damages  auH  the  costs  of  suit. 

The  plaintiff  in  error  has  not  pointed  out  any  particular 
objection  to  the  replication  demurred  to.  It  appears  to  us  to 
be  good.  The  marshal  in  this  case,  like  a  sheriff  who  has  taken 
goods  on  execution,  has  a  sufficient  property  to  maintain  the 
action  of  replevin.  But  the  overruling  of  the  demurrer  to  this 
replication  to  the  second  plea,  did  not  settle  the  case  against 
the  defendant.  It  only  disposed  of  the  second  plea.  There 
were  two  other  pleas  in  bar  filed  by  the  defendant.  It  was 
necessary  that  they  also  should  be  disposed  of,  before  the  plain- 
tiff could  have  final  judgment.  The  final  judgment,  in  this 
case,  is  therefore  erroneous,  and  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cauao 
remanded,  &c. 

D.  J.  CasweUy  for  the  plaintiff. 

G.  H.  Dunn,  for  the  defendant 
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Cox  and  Others  v.  Way,  Commissioner. 

F".FADi>rG — Performance. — Debt  on  bond  conditioned  for  the  performance 
oi"  certain  work  within  a  limited  time.  Held,  that  a  plea  of  readiness  to 
uo  the  work,  and  of  the  plaintiflF's  refusal  to  permit  its  performance,  should 
show  that  the  refusal,  &c.,  was  before  the  expiration  of  the  time  for  doing 
the  work. 

Held,  also,  that  a  plea,  in  such  case,  of  an  agreement  to  prolong  the  time  and 
of  performance,  &c.,  should  show  that  the  work  was,  within  the  enlarged 
time,  performed  and  accepted  in  discharge  of  the  bond. 

[•144]  ^Witness. — In  an  action  by  a  road  commissioner  on  a  bond,  his 
predecessor  to  whom  the  bond  was  given,  not  being  interested,  is  a 
competent  witness  for  the  plaintiff. 

Damages — Evidence  in  Mitigation. — On  a  writ  of  inquiry  of  damages,  in 
a  case  of  breach  of  contract  as  to  the  performance  of  certain  work,  the 
defendant  may,  in  mitigation  of  damages,  prove  that  a  part  of  the  work 
had  been  done,  under  the  contract,  to  the  plaintiff's  benefit  (a). 

ERROR  to  the  Randolph  Circuit  Court. 

Blackford,  J. — This  was  ah  action  of  debt  by  John  Way, 
road  commissioner,  &c.,  against  John  D.  Cox,  Samuel  Cox, 
James  Bass  and  George  Hoffman,  founded  on  a  penal  bond, 
dated  the  6th  of  September,  1828,  and  conditioned  for  the 
performance  of  certain  work  on  a  State  road,  within  two 
months  from  the  date  of  the  bond.  The  condition  of  the 
bond,  the  breach  of  non-performance,  and  special  damages,  are 
Bet  out  in  the  declaration. 

The  defendants  pleaded  two  pleas  in  bar:  1st,  that  they 
were  always  ready  to  do  the  work;  that  after  they  had  com- 
menced, the  plaintiff  refused  to  pay  them  pursuant  to  the 
contract;  and  that  he  refiised  to  permit  them  to  perform  the 
work;  2d,  that  after  the  execution  of  the  bond,  the  plaintiff 
agreed  with  Hoffman,  one  of  the  defendants,  to  prolong  the 
time  for  doing  the  work  till  February,  1830;  and  that  Hoffman, 
pursuant  to  the  last-mentioned  contract,  did  certain  work  de- 
scribed in  the  plea,  which  was  accepted  by  the  plaintiff  as  done 

(a)     EuHng  v.  Codding,  5  Blackf.,  433. 
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pursuant  to  said  contract.     To  these  pleas  the  plaintiff  demur- 
red generally ;  and  the  Court  sustained  the  demurrer. 

On  the  execution  of  the  writ  of  inquiry,  the  plaintiff  offered 
to  prove,  by  his  predecessor  in  office,  who  was  the  obligee  in 
the  bond,  that  the  road  commissioners  had  spent  several  days 
in  consequence  of  the  defendants'  breach  of  contract,  for  which 
they  had  been  paid  out  of  the  road  fund;  and  further,  that  the 
plaintiff  had  advanced  to  the  defendants  nineteen  dollars,  in 
part  for  the  work  which  they  had  undertaken  to  perform.  The 
witness  was  objected  to  as  incompetent,  and  the  objection  over- 
ruled. The  evidence  proposed  to  be  given  by  him  was  also 
objected  to ;  and  this  objection  was  also  overruled.  The  defend- 
ants offered  to  prove,  in  mitigation  of  damages,  that  at  the 
expiration  of  the  time  wathin  which  the  work  was  to  be  done, 
they  had  performed  more  than  one-third  of  the  labor  con- 
tracted for ;  and  had  afterwards  completed  the  same,  under  the 
plaintiff's  direction,  for  less  than  the  price  first  agreed  upon. 

This  evidence  was  rejected. 
[*145]         *The  jury   assessed    the    damages    at   thirty-two 
dollars  and  thirty  cents,  and  the  Court  rendered  judg- 
ment accordingly. 

The  first  plea  does  not  show  that  the  defendants  were,  by  the 
contract,  entitled  to  be  paid  as  stated,  before  the  completion  of 
the  work.  Neither  does  it  show  that  they  had  commenced  the 
work,  or  that  the  plaintiff  had  hindered  them  from  proceeding 
in  it,  before  the  expiration  of  the  time  within  which  it  was  to 
be  performed.  The  demurrer  to  that  plea  was,  therefore,  cor- 
rectly sustained. 

The  second  plea  does  not  show  that  the  work  described  in 
the  condition  of  the  bond,  had  been  performed  within  the 
enlarged  time,  in  discharge  of  the  bond  on  which  the  suit  was 
brought.     It  is  for  that  reason  defective. 

The  witness,  who  was  objected  to  as  incompetent,  not  being 
interested,  was  admissible;  and  the  evidence  of  the  special 
damage,  alleged  in  the  declaration,  was  unobjectionable.  But 
the  testimony  offered  by  the  defendants  on  the  writ  of  inquiry, 
should  not  have  been  rejected.     It  tended  to  show  that  the 
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plaintiff  had  derived  some  benefit  from  the  labor,  which  had 
been  performed  in  pursnance  of  the  first  contract,  and  the  jury 
might,  in  the  assessment  of  damages,  take  that  into  considera- 
tion. It  is  proper,  therefore,  that  there  should  be  another 
inquest  of  damages  (1). 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Rariden,  for  the  plaintiffs. 

J.  Perry,  for  the  defendant. 

(1)  There  was  a  petition  for  a  re-hearinflr  in  this  case,  but  it  was  overraled, 
Post,  F^  328. 


M'Coskey  and  Another  v.  Deming. 

Written  Promise — Evidence. — A  promised  in  writing,  on  the  back  of  a 
promissory  note  held  by  B,  to  pay  him  the  amount  of  the  note  if  not 
collected  from  the  maker ;  but  the  consideration  of  the  promise  was  not 
specified  in  the  written  promise.  Held,  that  in  a  suit  by  B  against  A 
on  the  promise,  the  writing  signed  by  A  was  legal  evidence ;  but,  quoerey 
whether  it  was  sufficient  of  itself  to  support  the  action. 

[*146]     *ERROR  to  the  Vigo  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  by 
Deming  against  M'Coskey  and  Lane.  Plea,  the  general  issue. 
Verdict  and  judgment  for  the  plaintiff  below.  - 

The  cause  of  action  was  as  follows:  On  the  18th  oi  April, 
1827,  Robert  Neil,  by  his  writing  obligatory,  for  value  received 
promised  to  pay  Isaac  Lambert  or  bearer  $540,  on  or  before 
the  15th  of  November  following.  Deming,  the  plaintiff  below, 
became  possessed  by  delivery  of  this  writing  obligatory,  before 
it  was  due.  On  the  15th  of  May,  1827,  the  defendants, 
M'  Coshey  and  Lane,  by  their  endorsement  on  the  writing  obli- 
gatory, acknowledged  themselves  responsible  for  the  face  of  the 
obligation,  if  not  collected  from    Neil.     On   tlio  trial    of  the 
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cause  the  plaintiff  offered  the  acknowledgment,  with  the  obli- 
gation on  which  it  was  endorsed,  in  evidence.  The  testimony 
was  objected  to,  and  the  objection  overruled.  The  admission 
of  this  evidence  is  the  only  error  assigned. 

The  decision  of  the  Circuit  Court,  complained  of  by  the 
plaintiffs  in  error,  amounted  to  nothing  more  than  that  the 
written  acknowledgment  was  legal  evidence  in  the  action.  The 
effect  of  that  evidence,  or  how  far  it  would  go  to  establish  the 
right  of  the  plaintiff  below  to  recover,  was  not  made  a  ques- 
tion in  the  Circuit  Court,  and  does  not  appear  to  have  been 
there  decided:  of  course,  it  is  not  before  us  for  decision. 
Whether,  where  no  new  consideration  passes  between  the  newly 
contracting  parties,  the  consideration  for  the  promise  to  pay  the 
debt  of  another  should  be  in  writing,  as  well  as  the  promise 
itself,  is  a  question  upon  which  the  decisions  are  contradictory, 
and  respecting  which  we  give  no  opinion  (1).  We  merely 
determine,  as  the  Circuit  Court  did,  that  the  written  acknowl- 
edgment under  consideration  was  admissible  as  evidence,  with- 
out saying  what  other  evidence,  if  any,  was  essential  to  sustain 
the  cause. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

T.  C.  Cone,  for  the  plaintiffs. 

J.  Farington,  for  the  defendant. 

(1)  The  English  statute  is  29  Car.  2,  c.  3.  For  the  Indiana  statute,  see  E. 
C.  1831,  p.  269.  It  has  been  held  that,  under  the  English,  statute,  to  charge 
the  defendant  on  a  promise  to  pay  the  debt  of  a  tliird  person,  the  considera- 
tion  of  the  promise,  as  well  as  the  promise  itself,  must  be  in  writing.  The 
leading  case  for  this  doctrine  is  Wain  v.  Warlters,  5  East.,  10.    That  case, 

though  occasionally  questioned  in  England,  continues  to  be  there 
[*147]     adhered  to.     2  Stark.  Ev.  *2d  Eng.  ed.,  349.     Some  of  the  decisions 

in  the   United  States  follow  the  case  of  Wain  v.  Warlters,  and  some 
oppose  it.     See  note  (1)  to  Stark.  Ev.  supra,  5th  Am.  ed. 

"  But  any  person  may  bind  himself  by  an  express  parol  promise,  founded 
upon  a  new  consideration,  to  pay  the  amount  of  another  person's  debt.  As 
■where  A  having  a  lien  upon  policies  of  insurance  in  his  hands,  delivers  them 
up  to  an  agent  of  the  owner,  on  an  agreement  that  the  defendant,  the  agent, 
will  pay  the  amount  of  a  bill  drawn  by  his  principal,  and  accepted  by  A  for 
the  accommodation  of  the  principal.  The  principle  of  this  and  similar  cases 
seems  to  be  very  clear.     A  had  a  right  to  retain  the  policies,  and  if  the  de- 
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fendant  had  personally  undertaken  to  pay  him  a  sum  of  money  in  considera- 
tion of  his  giving  up  the  policies,  the  doing  so,  being  a  relinquishment  of  an 
advantage  by  the  plaintiflf,  would  have  been  a  good  consideration  to  enforce 
the  payment  of  the  money ;  but  if  the  relinquishment  would  have  been  a 
good  consideration  to  support  a  promise  to  pay  money,  why  should  it  hot  be 
equally  sufficient  to  support  any  other  promise?  If  a  promise  by  the  defend- 
ant to  pay  twenty  pounds  (the  amount  of  the  bill)  would  have  been  binding, 
why  should  not  the  promse  to  pay  the  amount  of  the  bill  specifically,  be  also 
binding  ?  So,  where  the  plaintiff  had  a  lien  on  goods  for  a  debt  due  from  A 
B,  and  the  defendant,  in  consideration  that  the  plaintiff  would  relinquish  his 
lien,  promised  to  pay  the  debt,  it  was  held  that  the  case  was  not  within  the 
statute.  So,  where  the  plaintiff  distrained  for  rent,  and  the  defendant,  an 
auctioneer,  being  in  possession  of  the  goods,  and  about  to  sell  them  for  the 
benefit  of  the  creditors,  by  virtue  of  a  bill  of  sale  made  by  the  tenant,  prom- 
ised to  pay  the  debt.  Williams  v.  Leper,  3  Burr.,  1886 ;  2  Wils.,  308 ;  Cast- 
ling V.  Auhert,  2  East.,  325,  330 ;  Bampton  v.  Paulin,  4  Bing.,  264 ;"  Stark. 
Ev.  supra,  346 ;  See  the  American  cases  on  this  subject.    lb.,  note.* 


Holcroft  and  Others  v.  Hunter. 

Mortgage — Eight  to  Redeem. — A  was  B's  surety  for  a  debt  due  to  G. 
To  secure  A  as  to  his  suretyship,  B  assigned  to  him  a  land  office  certifi- 
cate, taking  from  him  a  bond  for  a  re-conveyance,  on  re-payment,  &c. 

-  A  paid  the  debt  to  C,  and,  afterwards,  sold  and  transferred  the  certifi- 
cate to  D,  who  had  notice  of  B's  equity.  Held,  that  B  had  a  right,  in 
equity,  to  redeem,  &c.  (a). 

ERROR,  to  the  Harrison  Circuit  Court.  David  Hunter  was 
the  complainant  in  the  Circuit  Court,  and  Nathaniel  Holcroft, 
Ephraim  W.  Bentley,  and  Ezehiel  W.  Bentley  were  the  de- 
fendants. 

M'KiNNEY,  J. — This  is  a  suit  in  chancery  to  enjoin  a  judg- 
ment at  law,  and  obtain   a   re-conveyance   of  land. 
[*148]     The  complainant  *states,  in  substance,  that  in  the  year 
,  he  was  indebted  to  John  Holcroft,  in  Pennsyl- 
vania, and  that  the  defendant,  Nathaniel  Holcroft,  became  his 

(o)     See  Bell  el  a!,  v.  Lonrpcorth  it  ah,  6  Ind.,  273;  £!/.  John  el  al.  v.  Freeman,  1  Id.,  84. 
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surety;  that  in  the  year  1817,  about  descending  the  Ohio  river 
on  a  trading  voyage,  the  defendant,  Nathaniel  Holcrqft,  pro- 
posed, as  he  was  in  debt  and  his  return  uncertain,  he  should 
secure  him  against  the  debt  due  to  John  Hohrqft ;  that  the  com- 
plainant, to  effect  this,  assigned  to  him  a  land  certificate  worth 
'^500  or  §600,  it  being  for  the  southeast  quarter  of  section 
twenty-three,  township  five,  range  four  east,  in  the  Jefferson 
land  district,  and  received  from  him  a  bond,  dated  17th  April, 
1817,  conditioned,  "that  if  Nathaniel  Holcroft  shall  transfer 
to  David  Hunter  (complainant),  the  above  described  certificate, 
and  also  pay  the  full  amount  to  the  United  States,  due  upon 
said  quarter  of  land,  upon  said  David  Hunter  paying  said  Na- 
thaniel Holcroft  $270  on  or  before  the  1st  July,  1818,  with 
lawful  interest  from  date,  then  the  obligation  to  be  void."  He 
charges  that  the  defendant,  Nathaniel  i?oZcrq/^,»  surrendered  the 
said  certificate  to  the  land  office,  and  received  a  certificate  of 
ftirther  credit;  that  he  paid  John  Holcroft  fifty  dollars,  and 
has  since  paid,  at  different  times,  upwards  of  $100  on  the  note 
executed  by  the  defendant,  Nathaniel,  and  himself,  to  said  John 
Holcroft;  that  he  left  the  defendant's  bond,  when  he  went 
down  the  river,  in  the  hands  of  James  W.  Gaither,  his  brother- 
in-law,  with  the  request  that  he  would  advance  the  money  due 
to  John  Holcroft,  and  save  the  land ;  that  during  his  absence, 
Gaither  called  on  the  defendant,  Nathaniel,  and  informed  him 
he  had  a  sum  of  money  sufficient  to  discharge  all  demands  he 
had  against  the  complainant;  that  the  defendant,  Nathaniel, 
refused  to  receive  the  money,  and  assign  the  certificate  to  said 
Gaither  and  one  Marshal  Hunter,  or  to  Fatrich  Hunter,  com- 
plainant's father.  The  bill  states  that  the  defendant,  Nathaniel, 
assured  the  complainant  that  if  he  assigned  the  certificate  to 
him,  he  would  not  interrupt  Patrick  Hunter,  complainant's 
father,  then  in  the  peaceable  possession  of  the  land ;  that  he  was 
acting  for  complainant's  father,  and  in  the  event  of  accident  to 
complainant  during  his  absence,  he  might  secure  the  land  to  liis 
father;  that  complainant,  subsequently  confiding  in  the  friend- 
ship and  integrity  of  the  defendant,  about  descending  the  Ohio 
river,  at  the  defendant's  request  left,  with  the  wife  of  the  defend- 
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ant,  the  bond  above  described;  that  the  defendant,  Nathaniel, 
afterwards  sold  said  land  to  the  defendants,  Ephraim 
[*149]  W.  ^Bentley  and  Ezekiel  W.  Bentley,  both  of  whom 
are  charged  to  have  been  apprized  of  the  above  facts; 
that  the  purchasers  of  the  land,  the  defendants,  Bentleys,  have 
since  instituted  an  action  of  disseisin,  in  the  Harrison  Circuit 
Court,  against  Patrick  Hunter,  complainant's  father,  the  tenant 
in  possession,  for  the  recovery  of  said  land;  that  complainant 
was  permitted  to  be  made  defendant  thereto,  and  that  at  the 
present  term  of  said  Circuit  Court,  the  said  defendants  re- 
covered judgment  against  them,  and  will  eject  them  from  the 
same,  unless  restrained,  &c.;  that  the  complainant  is  not, 
except  as  above,  indebted  to  the  said  Nathaniel;  and  that  he 
has  paid  large  sums  of  money  in  defending  the  action  of 
disseisin. 

Prayer  that  the  injunction  granted  be  made  perpetual,  the 
defendants  be  decreed  to  re-convey  to  him  the  said  land,  and 
refimd  the  costs  he  has  paid  in  the  action  of  disseisin,  &c. 

The  defendant,  Holcroft,  by  his  answer,  admits  the  assign- 
ment of  the  certificate  as  charged,  his  having  surrendered  it 
and  received  a  certificate  of  further  credit,  and  the  execution 
of  the  bond,  at  the  time  charged  in  the  bill.  He  states  that 
the  real  consideration  was  his  liability  as  the  complainant's 
surety,  on  a  note  to  John  Holcroft,  dated  30th  of  March,  1816, 
for  $303.83;  that  the  complainant  paid  on  the  note  fifty  dol- 
lars, which  was  endorsed;  that  he  afterwards  paid  the  note, 
and  that  the  complainant  has  since  made  the  following  pay- 
ments: 25th  December,  1819,  thirty  dollars;  1st  September, 
1821,  thirty-five  dollars;  7th  April,  1824,  sixteen  dollars; 
17th  September,  1824,  twenty-four  dollars;  which  are  all  the 
payments  made  by  the  complainant.  He  admits  Gaither's 
having  called  on  him  in  1818  or  1819,  and  having  informed 
him  that  he  had  his  bond  to  the  complainant,  and  that  he  had 
a  sum  of  money,  but  that  Gaither  did  not  show  the  bond,  or 
tender  the  money  unconditionally ;  that  Gaither  offered  to  pay 
him  whatever  was  due  from  the  complainant,  if  he  would 
assign  to  him  and  Marshal  Hunter  the  certificate  for  the  land, 
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which  he  declijied  doing;  Gaither  not  pretending  that  the  land 
belonged  to  him  and  Marshal  Hunter.  He  says  the  complain- 
>ant  left  the  bond  with  him  in  July,  1820,  with  the  understand- 
ing that  he  was  to  do  with  the  land  what  he  thought  proper 
and  right,  and  admits  a  trust  in  honor  to  account  for  any 
surplus,  after  paying  the  debt.  He,  also,  admits  he  sold  the 
land  to  the  other  defendants  for  $300,  but  says  that  he  would, 
prior  to  said  sale,  have  transferred  to  the  complainant 
[*150]  *or  his  order,  the  certificate,  upon  payment  of  the 
debt,  and  was  at  all  times  ready  to  do  so.  He  admits 
the  action  of  disseisin,  and  the  judgment  in  the  same. 

The  defendants,  Ephraim  W.  and  Ezekiel  W.  Bentley,  by 
plea  and  answer,  say,  that  on  the  30th  March,  1825,  they  pur- 
chased the  land  described  in  the  bill,  for  a  full  and  valuable 
consideration,  viz.,  $300;  and  on  the  day  of  the  purchase, 
received  an  assignment  from  the  defendant,  Holcroft,  of  the 
certificate  of-  entry,  without  notice  of  the  equity  pretended  in 
the  complainant's  bill.  By  their  answer,  they  deny  knowledge 
or  notice  of  the  complainant's  claim,  until  after  the  purchase. 

The  cause  was  submitted  to  the  Circuit  Court,  on  bill, 
answers,  exhibits  and  depositions.  That  court  decreed,  that 
the  defendants,  Ezekiel  W.  Bentley  and  Ephriam  W.  Bentley, 
should  re-assign  the  certificate  for  the  land,  described  in  the 
bill,  to  the  complainant;  that  the  note  executed  by  the  com- 
plainant, as  principal,  and  Nathaniel  Holcroft,  surety,  should 
be  delivered  up  to  the  complainant,  a  copy  thereof  being  left 
on  file;  that  the  iuj unction  be  made  perpetual,  and  that  the 
complainant  pay  the  costs  of  this  suit,  and  the  costs  in  the 
action  of  disseisin. 

From  the  case  presented,  it  appears  that  the  complainant,  to 
indemnify  his  surety,  assigned  to  him  a  certificate  for  a  quarter 
section  of  land,  upon  which  the  father  of  the  complainant  re- 
sided; that  this  was  the  inducement  to  the  assignment,  is 
shown  by  the  bill,  admissions  and  proofe.  If  such  be  the  fact, 
parol  testimony  would  be  admissible  to  show  the  true  nature 
ol  the  transaction,  and  to  restrain  the  transfer  to  its  proper 
[io^i'gr      Day  v.  Dunham,   2  Johns  Ch.  R.,  189;    Strong  v, 
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Stewart,  4  lb.,  167;    James  v.  Johnson,  6  lb.,, 417;  Henry  v. 
Davis,  7  lb.,  40. 

The  assignment  is  not,  however,  dependent  upon  this  class 
of  testimony.  A  bond,  executed  by  the  assignee  on  the  lay 
of  the  assignment,  discloses  the  intentions  of  the  parties,  and 
the  object  of  the  tri^nsfer.  By  the  condition  of  the  bond,  the 
certificate  was  to  be  re-assigned  to  the  complainant  on  the 
payment  of  a  specific  sum  of  money,  and  the  defendant,  Hol- 
croft, in  his  answer,  states  that  that  sum  was  the  amount  of  his 
liability  as  complainant's  surety.  The  execution  of  the  bond 
would,  therefore,  agreeably  to  a  course  of  decisions,  clothe  the 
assignment  with  the  incidents  of  a  mortgage,  and  enable  the 
redemption  of  the  land  by  the  assignor,  unless  opposed  by  the 
interests  of  innocent  purchasers.     Manlove  v.  Bad,  2  Vern., 

84;  1  Madd.,  517. 
[*151]  Although  the  assignment  was  thus  originally  in- 
tended as  a  security  in  the  nature  of  a  mortgage,  and 
must  be  so  viewed,  the  re-delivery  of  the  bond  to  the  obligor, 
unless  explained,  would  indicate  an  abandonment  of  the  right 
to  redeem,  on  the  part  of  the  complainant.  This  idea  of 
abandonment  is  however  repelled,  not  only  by  the  testimony, 
but  by  the  admissions  of  the  defendant,  Holcroft,  in  his  answer. 
He  admits  the  bond  to  have  been  re-delivered  in  July,  1820, 
and  his  view  of  the  effect  of  the  re-delivery  does  not  conflict 
with  that  of  the  complainant,  since  after  possession  of  the 
bond  was  obtained,  he  acknowledges  payments  to  have  been 
made  by  the  complainant  on  the  note,  during  the  succeeding 
years,  up  to  September,  1824.  It  would  be  repugnant  to  every 
principle  of  justice,  whatever  were  the  circumstances  by  which 
the  defendant,  Holcroft,  obtained  possession  of  the  bond,  that 
he  should  be  permitted  to  regard  the  assignment  as  an  abso- 
lute sale,  discharging  the  amount  due  on  the  note,  and  at  the 
same  time  treat  the  debt  as  subsisting,  to  pay  which  the  assign- 
ment was  made.  He  could  not  be  entitled  to  both  the  land 
and  the  debt.  He  is  concluded  by  his  election,  to  treat  the 
land  as  subject  to  be  redeemed.  As  a  security  in  the  nature  of 
a   mortgage,   the    interest  of  the   complainant  could   only  be 
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divested  by  his  own  act,  or  by  the  judgment  of  a  competent  tri- 
bunal. jS^either  of  these  having  occurred,  the  right  to  redeem 
continues,  unless  opposed  by  a  sale  to  innocent  purchasers. 

It  is  then  material  to  inquire  if  the  defendants,  Ezekiel  W. 
Bentley  and  Ephraim  W.  Bentley,  who  purchased  in  1825  of 
the  defendant,  Holcroft,  are  such  purchasers.  If  they  are, 
they  are  protected.  They  allege,  by  plea  and  answer,  that  the 
purchase  was  made  for  a  full  and  valuable  consideration,  and 
deny  notice  of  the  equity  charged  in  the  bill,  until  after  the 
purchase.  This  denial  is  not  sufficient.  They  cease  to  be 
protected  and  regarded  as  innocent  purchasers,  if  after  the 
purchase,  but  before  payment  of  the  purchase-money,  they 
received  notice.  Harrison  v.  Southcote,  1  Atk.  Rep.,  538 ; 
Story  V.  Ld.  Windsor,  2  lb.,  630;  Frost  v.  Beekman,  1  Johns, 
ai.  Rep.,  288,  301;  Murray  v.  Finster,  2  lb.,  155;  Jewett  v. 
Palmer,  7  lb.,  65.  They  do  not  state  that  the  purchase-money 
has  ever  been  paid,  nor  can  we  infer  that  fact  from  the  state- 
ment,   that   the  purchase  was  made  for  a  full  and   valuable 

consideration.  The  payment  of  the  purchase-money 
['^-152]     is   not  necessarily  simultaneous  *with  the  purchase. 

If  the  payment  was  to  be  made  at  a  future  day,  and 
notice  of  an  existing  equity  be  received  before  such  payment, 
the  vendee  would  be  justified  in  withholding  payment  until 
the  settlement  of  the  conflicting  equity.  Tested  by  this  prin- 
ciple, the  defense  of  the  Bentleys  is  obviously  insufficient. 

Exclusive,  however,  of  the  objection  to  the  plea  and  answer 
of  the  purchasers,  the  testimony  of  two  of  the  witnesses,  Cook 
and  Duggins,  establishes  the  fact  that  the  defendants  had  by 
their  own  admission  actual  notice  of  the  complainant's  equity, 
and  that  the  purchase  was  made  with  a  willingness  for  a  strug- 
gle. One  of  the  witnesses  states  Ezekiel  W.  Bentley's  admis- 
sion of  the  complainant's  equity,  in  general  terms,  without 
fixing  it  either  before  or  after  .the  purchase.  The  other  is 
more  definite,  and  gives  his  admission  of  a  knowledge  of  the 
equity  charged,  prior  to  the  purchase.  If  notice  was  thus 
possessed,  the  jjurchase  and  payments,  if  made,  were  in  their 
'iwn  wrong.     The  law  recognizes  a  notice  to  be  either  actual  or 
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legal.  From  the  whole  case  it  is  apparent  that  the  complain- 
aut,  by  his  tenant,  Patrick  Hunter,  was  in  uninterrupted 
possession  of  the  land,  from  the  assignment  of  the  certificate 
to  the  institution  of  the  action  of  disseisin.  In  the  case  of 
Lessee  of  Billington  v.  Welsh,  5  Binu.,  129;  Tilghman,  C.  J., 
speaking  of  notices,  actual  and  legal,  says:  "These  legal 
notices,  being  sometimes  contrary  to  the  fact,  are  confined  to 
cases  in  which  violent  pre-sumption  of  actual  notice  arises. 
The  undisturbed  possession  of  land  has  generally  been  consid- 
ered as  legal  notice;  because  the  fact  of  possession  being  noto- 
rious, it  is  sufficient  to  put  the  purchaser  on  his  guard,  and  to 
induce  him  to  inquire  into  the  title  of  the  possessor.  But  to 
entitle  the  bare  possession  to  such  weight,  it  ought  to  be  a 
clear,  unequivocal  possession."  In  this  case,  the  purchasers 
obtain,  not  a  legal  title,  from  one  in  possession  of  the  land, 
but  an  inchoate  and  imperfect  title,  from  one  without  posses- 
sion. Ordinary  diligence  would  surely  have  prompted 
inquiry,  and  inquiry  must  have  resulted  in  information  of  the 
complainant's  equity.  The  defendants,  then,  having  both 
actual  and  legal  notice  of  the  complainant's  equity,  cannot 
claim  protection.  The  interest  of  the  complainant  in  the  land 
is,  therefore,  unaffected  by  the  sale  made  by  the  defendant, 
Holcroft,  to  the  other  defendants. 

Upon  tendering  the  amount  due  to  the  defendant,  Holcroft, 

he  having  paid  the  note  to  John  Holcroft,  the  com- 

['^ISS]     plainant  is  *  entitled  to  a  decree  for  the  land.     This 

he    has    done,    having    tendered    and    left    in    court 

^360.81J,   the   amount   agreed   upon  by   the   parties,    as  the 

principal  and  interest  due  on  the  note  to  John  Holcroft. 

We  are  therefore  of  opinion,  that  the  decree  of  the  Circuit 
Court  be  affirmed,  except  so  far  as  relates  to  the  costs  below  in 
this  suit,  and  the  costs  in  the  action  of  disseisin,  and  that  those 
costs  be  paid  equally  by  the  defendant,  Holcroft,  and  the 
defendants,  Ezekiel  W.  Bentley  and  Ephraira  W.  Bentley. 

Per  Curiam. — The  decree  is  affirmed,  except,  &c.,  with  costs. 

(7.  Dewey  and  /.  Howk,  for  the  plaintiffs. 

J.  H.  Thomjjson,  for  the  defendant, 
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Johnson  and  Another,  Assignees,  v.  Baied. 

Contract — Tender. — To  an  action  on  a  note  for  the  payment  of  a  certain 
sum,  at  a  certain  time  and  place,  in  hats,  it  is  a  good  defense,  that  the 
defendant  was  ready  to  deliver  the  hats  at  the  time  and  place  appointed, 
was  always  ready,  and  is  still  ready,  to  deliver  them  at  the  place  on 
demand  (a). 

ERROR  to  the  Washington  Circuit  Court. 

Blackford,  J. — /.  &.  J.  Johnson,  assignees  of  Famham, 
commenced  an  action  against  Baird,  before  a  justice  of  the 
peace,  on  a  note  in  the  following  words :  "  One  day  after  date, 
for  value  received,  I  promise  to  pay  Jno.  H.  Famham,  Esq., 
fourteen  dollars,  in  fine  hats,  at  my  house  in  Salem.  March  3d, 
1830.  William  Baird."  The  payee  endorsed  the  note  on  the 
28tii  oi  ApiHl,  1831,  to  the  plaintiffs. 

Two  pleas  were  filed  to  the  action.  Verdict  and  judgment 
in  the  justice's  court  for  the  defendant.  The  plaintiffs 
appealed  to  the  Circuit  Court.  The  note  and  the  pleas  were 
sent  up  to  the  Court,  by  the  justice,  with  the  transcript  from 
his  docket.  The  first  plea  is  in  these  words :  The  defendant 
comes  and  for  plea  says,  that  on  the  day  the  said  note  was  due, 
to  wit,  on  the  4th  day  of  March,  1830,  he  was  ready  to  pay 
the  said  John  H.  Famham,  fourteen  dollars,  in  fine  hats,  at  his, 
the  said  defendant's,  house  in  Salem,  according  to  the 
1*154]  terms  and  meaning  *of  said  note;  and  that  the  said 
John  H.  Famham  did  not  attend  at  any  time  during 
said  day,  at  said  place,  to  receive  the  same ;  that  he  hath  ever 
since  been  ready,  and  still  is  ready,  to  pay  and  deliver  said  hats 
on  demand.  The  second  plea  is,  that  Famham  never  at  any 
time  previously  to  his  assigning  said  note  to  the  plaintiffs, 
demanded  of  the  defendant  said  hats,  nor  have  the  plaintiffs 
demanded  the  same  at  any  time  since  the  assignment.  The 
clerk  states  that  the  plaintiffs  demurred  to  these  pleas ;  that  the 


(o)    See  Blahs  t.  Hedges,  14  Ind.,  666;  Bailey  v.  RicUUs  et  al.,  4  Ind.,  488;  M'Kemon  t. 

M'Cormicl;  2  Ind.,  318;  1  Ind.,  234,  254;  5  Blackf.,  298. 
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demurrer  to  the  first  plea  was  overruled;  and  the  demurrer  to 
the  second  sustained.  The  record,  however,  contains  no 
demurrers,  and  the  case  must  stand  as  if  none  were  filed.  The 
clerk  also  states  that  the  issue  being  made  up,  thereupon  a  jury 
came,  &c.  The  record  shows  no  replications  in  the  cause;  but 
as  the  suit  originated  in  a  justice's  court,  we  must  presume 
that  there  was  a  general  denial  of  the  pleas. 

On  the  trial,  the  plaintiffs  moved  the  Court  to  instruct  the 
jury — 1st,  that  if  they  believed  from  the  evidence,  that  before 
the  assignment  of  the  note,  the  assignor  of  the  plaintiffs,  or  his 
agent,  demanded  a  fine  hat  at  the  dwelling-house  of  the  defend- 
ant, and  could  not  obtain  it,  and  that  no  fine  hats  were  offered 
him,  such  a  demand  and  refusal  are  sufBcient  to  disprove  the 
plea  of  the  defendant;  2d,  that  if  the  jury  believed  from  the 
evidence,  that  the  defendant  had  hats  at  his  house,  but  had 
never  set  them  apart  for  the  plaintiffs,  nor  their  assignor,  and 
had  none  set  apart  when  the  agent  of  said  assignor  demanded 
them,  they  must  find  for  the  plaintiffs.  These  instructions 
were  refused.  The  jury  found  a  verdict  for  the  defendant,  and 
there  was  judgment  accordingly. 

The  only  question  presented  by  this  record  is,  whether  the 
instructions  asked  for  ought  to  have  been  given?  It  is  said 
that  if  the  hats  were  demanded  at  the  place  and  could  not  be 
obtained,  and  that  none  were  set  apart  at  the  time  of  demand, 
the  plaintiff  must  recover.  In  answer  to  this,  it  is  only  neces- 
sary to  remark,  that  the  demand  might  have  been  made,  for 
anything  shown  to  the  contrary,  before  the  note  was  due.  It  is 
further  contended,  that  the  defendant  must  not  only  have  had 
hats  at  the  place,  but  that  he  was  bound  to  set  them  apart  for 
the  plaintiffs.  We  are  of  opinion  that  it  is  not  essential  to  the 
defense  in  the  case,  that  the  hats  should  have  been  actually 
set  apart  for  the  plaintiffs.  The  defendant  might  have  done 
so,  to  be  sure,  and  have  thus  released  himself  from  the 
[*155]  contract;  *but  he  was  not  obliged  to  do  it  in  order  to 
avoid  an  action.  If  he  was  ready  to  deliver-  the 
property  at  the  time  and  place  agreed  on,  was  always  ready, 
to  deliver  it  at  the  place  on  demand,  he  cannot  be  said  to  have 
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broken  his  contract,  and  until  there  is  a  breach  of  the  contract, 
th3  plaintiffs  ought  not  to  recover  (1). 

There  were  certain  instructions  given  to  the  jury,  to  which 
the  plaintiffs  object.  But  as  no  objection  was  made  below  to 
these  instructions,  we  have  no  authority  to  examine  them. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  H.  Farnham,  for  the  plaintiffs. 

I.  TIoioJc,  for  the  defendant. 

(1)  A  petition  for  a  re-hearing,  filed  in  this  cause  by  the  plaintifife,  was 
overruled.     Post,  May  term,  1833. 

"  In  all  suits  based  on  any  note,  bill  of  exchange,  or  other  obligation,  pay- 
able at  a  particular  place,  it  shall  not  be  necessary  for  the  plaintiff  to  aver  in 
Lis  declaration,  or  prove  on  the  trial,  a  demand  of  payment  at  such  place. 
But  it  shall  be  lawful  for  the  defendant,  in  any  such  suit,  to  aver  and  show 
liis  readiness  to  pay  such  demand  at  the  place  named,  where  the  same  became 
due,  and  this  shall  be  deemed  a  valid  defense  in  bar  of  such  suit  (permitting 
the  plaintiff,  however,  to  avoid  such  plea,  by  averring  in  his  replication,  and 
proving  at  the  trial,  a  subsequent  demand  at  the  place  of  payment,  and 
neglect  on  the  part  of  the  defendant  to  pay  such  demand.)"    Stat.  1836,  p.  62. 


Rogers  v.  Lamb. 


MAiiiciotJS  Peosecution — Challenge  of  Juhoes. — In  an  action  of  mali- 
cious prosecution  for  causing  the  plaintiff  to  be  indicted,  &c.,  he  may  chal- 
lenge any  of  the  jurors  who  were  on  the  grand  jury  that  found  the  in- 
dictment (a). 

Evidence.— If  any  circumstances  can  be  conceived,  under  which  testimony 
admitted  by  the  Circuit  Court  would  be  admissible  in  the  case,  and  the 
record  does  not  show  the  ground  on  which  it  was  received,  its  admission 
will  be  presumed  to  be  correct. 

Same.— In  an  action  of  malicious  prosecution,  the  defendant's  character  is 
not  in  issue,  and  he  cannot  call  witnesses  to  support  it. 

Instructions  to  Juhy.— The  instructions  to  the  jury,  having  relation  to  the 
cause,  must  be  presumed  correct,  if  the  record  does  not  show  the  testimony 
on  the  subject. 

(a)     Bra^ord  v.  The  State,  15  Ind.,  S47. 

(175) 


155-56       SUPREME  COURT  OF  INDIANA 


Rogers  v.  Lamb. 


Same. — If  instructions  to  the  jury  be  asked  for  and  refused,  and  the  record 
do  not  show  that  there  was  any  evidence  to  which  they  were  applicable, 
they  must  be  presumed   to  have  been  irrelevant   and  consequently  im- 
proper. 
[*156]         *Same. — In   an  action  of   malicious  prosecution  for  causing  the 
plaintiff  to  be  indicted,  the  Court  is  not  necessarily  bound  to  instruct 
the  jury,  that,  unless  they  believe  the  defendant  guilty  of  perjury,  they 
must  find  for  him,  though  his  evidence  was  necessary  to  the  finding  of  the 
indictment. 

ERROR  to  the  Madison  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  malicious  prosecu- 
tion, brought  by  Lamb  against  Rogers.  The  declaration 
charges  that  Rogers,  maliciously  and  without  probable  cause, 
procured  Lamb  to  be  indicted  for  forgery;  and  that  he  was 
afterwards  acquitted.  Plea,  not  guilty.  Verdict  and  judg- 
ment for  the  plaintiff  below. 

At  the  trial,  three  of  the  jurors  were  challenged  by  Lamb, 
because  they  had  been  on  the  grand  jury  that  found  the  indict- 
ment against  him ;  and  the  Court  sustained  the  challenge.  The 
cause  of  challenge,  in  this  case,  was  good.  The  jurors  objected 
CO,  must  be  considered  as  having  expressed  an  opinion  unfavor- 
able to  Lamb's  right  of  action. 

The  Court  permitted  the  plaintiff  below  to  read  to  the  jury 
an  affidavit,  which  Rogers  had  made  in  the  cause,  to  obtain 
security  for  costs.  The  record  does  not  show  for  what  purpose 
this  evidence  was  offered.  It  may  have  been  to  explain  testi- 
mony given  by  the  defendant.  Circumstances  may  easily  be 
conceived  of,  under  which  this  affidavit  was  admissible;  and, 
in  support  of  the  judgment  below,  we  must  presume  that  such 
circumstances  existed. 

The  defendant  below  offered  several  witnesses  to  sustain  his 
character  for  truth.  The  defendant's  character  was  not  in 
issue;  and  the  witnesses  called  to  support  it  were  correctly 
excluded. 

The  Court  instructed  the  jury,  that  the  conduct  of  Rogers, 
in  making  the  affidavit  to  obtain  security  for  costs,  might  be 
considered,  and  that,  if  the  affidavit  was  false,  it  was  a  circum- 
stance against  him.     As  we  do  not  know  what  testimoT>v  there 
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•was  on  the  subject  of  this  affidavit,  we  cannot  say  the  instruc- 
tion was  improper. 

The  defendant  below  moved  the  Court  to  instruct  the  jury, 
tliat  if  it  was  altogether  uncertain,  so  that  the  jury  could  nol 
form  an  opinion,  whether  the  plaintiff  was  innocent  or  guilty 
of  the  forgery  for  which  he  was  prosecuted,  they  ought  to  find 
for  the  defendant.  The  Court  refused  this  instruction.  Thp 
record  does  not  show  whether  there  was  any  evidence 
j_*157]  before  the  jury,  *to  which  the  instruction  asked  for 
could  ap]3ly.  It  was  upon  a  mere  abstract  propo- 
sition, therefore,  that  the  Court  was  required  to  instruct  the 
jury;  and  the  instruction  was  for  that  reason,  at  any  rate, 
correctly  refused. 

Rogers  moved  the  Court  to  instruct  the  jury,  that  unless 
they  believed  he  had  committed  perjury  in  giving  his  evidence 
on  the  prosecution,  they  could  not  infer  malice,  and  must  find 
for  him,  it  being  proved  that  his  evidence  was  necessary  to  the 
finding  of  the  indictment.  The  motion  for  this  instruction 
was  properly  overruled.  Rogers  may  have  sworn  truly  as  to 
iSome  material  fact  in  the  case,  and  yet  have  had  no  probable 
cause  for  the  prosecution,  and  been  influenced  by  malicious 
motives.  The  indictment,  for  example,  may  have  been  found, 
principally,  on  the  evidence  of  other  witnesses  procured  by 
Rogers,  and  whose  evidence  he  knew  to  be  unfounded. 

Rogers,  also,  asked  for  the  following  instruction:  That  if 
Lamb  alleges  that  it  was  by  Rogers'  authority  that  he  affixed 
Rogers'  name  to  the  instrument  which  Lamb  was  charged  with 
forging.  Lamb  must  prove  that  fact,  or  the  jury  will  presume 
otherwise.  This  instruction  was  refused.  The  Court  may 
have  refused  this  instruction,  on  the  ground  that  Lamb  did  not 
allege  the  fact  stated.  If  there  was  no  evidence  before  the 
jury  to  which  the  instruction  asked  for  was  applicable,  the 
Court  could  not  be  required  to  give  the  instruction.  If  there 
was  any  such  evidence,  the  record  should  show  it  (1). 

Per  Curiam. — The  judgment  is  affirmed  with  co?ts. 

H.  Bro-um  and  W.  W.  Wick,  for  the  plaintiff. 

C.  Fletcher,  fo''  cKo  defendant. 
VoT.  n\-  -1/  (177) 
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'^1)  The  Supreme  Court  of  the  United  States,  on  this  subject,  says:  "It  \9 
objected,  that  there  was  no  evidence  in  the  case,  conducing  to  prove  the  faot» 
on  which  the  above  instruction  was  founded. 

"The  Court  ouglit  not  to  instruct,  and  indeed  cannot  instruct  on  the  suflB- 
cicncy  of  evidence;  but  no  instruction  should  be  given,  except  upon  evi- 
t?€ace  in  the  case.  Where  there  is  evidence  on  the  point,  the  Court  may  be 
railed  on  to  instruct  the  jury  as  to  the  law,  but  it  is  for  them  to  deter- 
mine on  the  effect  of  the  evidence."  Chesapeake,  etc.,  v.  Knapp  et  al.,  & 
leters,  568. 


[*158]  *NooE  V.  Bradley  and  Another. 

CotTNTY  Board — Election  of  Justice. — The  board  doing  county  businesa 
may,  under  the  statute  of  1831,  order  an  election  of  a  justice  of  the  peace 
10  supply  a  vacancy  which  had  previously  occurred ;  but  they  have  no 
authority  to  make  such  an  order  in  anticipation  of  a  vacancy  (a). 

APPEAL  from  the  Marion  Circuit  Court. 

M'KiNNEY  J. — The  plaintiff,  an  elector  of  Marion  County 
and  resident  in  Centre  township,  contested  before  the  board  ot 
commissioners,  the  election  of  the  defendants,  Bradley  and 
Wingate,  respectively  returned  as  being  elected  justices  of  the 
peace  of  that  township. 

The  following  are  the  grounds  upon  which  the  validity  of 
the  election  was  questioned :  1st,  because  the  said  election  was 
bolden  without  authority  of  law,  there  being  no  vacancies  in 
the  office  of  justice  of  the. peace  at  the  time  said  election  was 
holden;  2d,  because  the  said  Bradley  and  Wingate  did  not 
receive  the  highest  number  of  legal  votes  given  at  such  elec- 
tion; 3d.  bpcausethe  said  Bradley  and  Wingate  did  not  receive 
a  majority  of  all  the  votes  at  said  election ;  4th,  because  many, 
to-wit,  one  hundred  illegal  votes  were  received  at  said  election, 
and  because  many,  to-wit,  fifty  legal  votes  were  rejected;  5th, 
because  one  of  the  officers  of  said  election  was  incompetent  to 
act  as  such. 

(:^     Diddle  v.  Willard,  10  Ind.,  02. 
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A  motion  was  made  before  the  board  of  commissioners  to 
set  aside  tlie  3d,  4tli  and  5th  grounds  of  contest  as  insufficient, 
which  was  overruled.  The  board  of  commissioners  by  their 
judgment,  declared  the  election  void.  From  this  judgment 
the  defendants,  Bradley  and  Wingate,  appealed  to  the  Circuit 
Court.  In  that  Court,  a  motion  was  made  and  sustained  to  set 
aside  the  1st,  3d,  4th  and  5th  grounds  of  contest.  To  the 
opinion  of  the  Court  sustaining  that  motion,  Nooe  excepted. 

An  agreed  case,  entered  into  by  the  parties,  forms  a  part  of 
the  record.  It  is  as  follows :  "  In  this  case  it  is  agreed,  that 
the  election  was  ordered  to  be  held  in  anticipation  of  two 
vacancies,  which  were  to  accrue  ten  days  after  the  day  when 
the  election  was  held,  and  five  years,  precisely,  from  the  time 
of  the  election  of  the  justices,  whose  places  Avere  to  be 
[*159]  supplied.  It  *is  further  agreed,  that  of  the  votes 
given  at  said  election  by  403  voters,  205  were  given  to 
the  said  Henry  Bradley,  191  were  given  to  the  said  Joseph 
Wingate,  153  to  one  Obed  Foot,  151  to  Wilhs  Reagan,  and  4 
to  one  Caleb  Scudder;  and  said  Bradley  and  Wingate  were 
declared  duly  elected.  It  is  also  agreed,  that  nothing  herein 
contained  shall  be  an  admission  of  the  sufficiency  of  the  points 
stated  as  causes  of  contest.  It  is  also  agreed,  that  several 
tickets,  to  wit,  50  in  number,  were  put  in  at  said  election,  con- 
taining but  one  name  in  such  ticket." 

The  case  was  submitted  to  the  Circuit  Court,  and  it  reversed 
the  judgment  of  the  board  of  county  commissioners,  and  ren- 
dered judgment  in  favour  of  the  defendants.  The  case  is 
before  us  by  appeal  from  the  judgment  of  the  Circuit  Court. 

A  number  of  questions  are  presented  by  the  record.  The 
principal  one,  however,  and  that  upon  which  this  case  turns, 
relates  to  the  authority  of  the  board  doing  county  business,  to 
order  an  election  in  anticipation  of  a  vacancy.  Whether  the 
Circuit  Court  erred  in  setting  aside  the  1st,  3d,  4th,  and  5th 
points  of  contest,  is  not  now  material  to  be  decided,  since  the 
agreed  case  substantially  embodies  the  grounds  upon  which  the 
contest  was  originally  based.  If  the  board  doing  couiity  busi- 
ness h'ld  no  authority  to  order  the  election,  the  whole  procecd- 
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ing  is  void.     We  will  inquire  whether  the  board  possessed  this 
authority. 

This  question  must  be  determined  by  the  act  "  to  provide  for 
electing  county  and  township  officers."  Rev.  Code,  1831,  p. 
222.  The  act  provides  for  the  election  of  justices  of  the  peace, 
and  in  it  alone  is  found  the  authority  to  order  such  election. 
By  the  latter  clause  of  the  7th  section,  it  is  enacted  "that  the 
board  doing  county  business,  or  the  clerk  of  the  Circuit  Court 
in  recess,  are  hereby  authorized  to  receive  the  resignation  of 
justices  of  the  peace,  and  in  all  cases  of  vacancies  in  the  office 
of  justice  of  the  peace,  by  resignation,  removal,  or  otherwise, 
the  county  commissioners  (board  doing  county  business),  on 
being  informed  thereof,  shall  cause  such  vacancies  to  be  filled 
by  election,  as  directed  in  this  act."  Here  is  the  power  given 
to  order  an  election,  but  not  a  power  to  be  exercised  ad  libitum. 
It  is  qualified  and  restricted  to  the  filling  of  vacancies.  A 
vacancy  may  occur   by   death,  resignation,  removal,  or   the 

expiration  of  the  period  for  which  the  incumbent  was 
[*160]     elected.     *Wheu  the  board  doing  county  business  is 

informed  of  a  vacancy  thus  caused,  it  is  its  duty  to 
order  an  election. 

The  board  possesses  a  special  and  limited  authority ;  and  no 
principle  is  better  settled,  than  that  in  the  exercise  of  such  an 
authority,  error  supervenes  if  its  limits  be  transcended.  The 
cases  of  Wise  v.  Withers,  3  Cranch,  331 ;  Rose  v.  Himely,  4  lb. 
241 ;  Griffith  v.  Frazier,  8  lb.  9 ;  Benn  v.  Harnden,  1  Paine's 
R.,  55,  are  a  few  of  the  many  adjudications  that  establish  all 
proceedings  to  be  void,  which  are  beyond  the  jurisdiction  of  a 
court.  The  act  is  affirmative,  and  directs  the  manner  in  which 
the  election  shall  be  holden.  It  cannot  be  done  in  any  other 
manner.  3  Mass.  Rep.,  307.  It  is  also  equally  well  settled,  in 
relation  to  a  special  authority,  that  everything  done  under  the 
color  thereof,  which  is  not  within  it,  is  void.  6  Bac.  Abr.,  383 ; 
1  Burr.  R.,  447;  3  Mass.  R.,  21,  22.  An  order  to  elect  in 
anticipation  of  a  vacancy,  is  not  within  the  authority  given  by 
the  statute,  and  must  be  void.  Whether  public  convenience 
would  not  be  prom  )ted  by  such  an  authority,  is  not  a  question 
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for  our  decision.  That  such  authority  does  not  exist,  may  be  a 
casus  omissus,  or  would,  from  a  view  of  the  whole  act,  rather 
appear  a  legislative  intendment. 

The  act  provides  for  the  election  of  clerks  of  the  Circuit 
Courts,  recorders,  and  associate  judges,  in  addition  to  justices 
of  the  peace.  By  the  3d  section  it  is  provided,  "  that  hereafter, 
w^here  the  term  of  service  of  any  of  the  clerks  of  the  Circuit 
Courts,  recorder,  or  associate  judge,  shall  be  about  to  expire,  a 
poll  shall  be  opened  in  each  township  in  the  county  on  the  first 
Monday  in  August,  next  preceding  the  expiration  of  his  or 
their  term  of  service,  the  return  of  which  shall  in  all  respects 
be  governed  by  the  law  regulating  general  elections,"  with  a 
proviso,  that  the  person  elected  and  commissioned,  shall  not 
enter  on  the  duties  of  his  office,  until  the  constitutional  term 
for  which  his  predecessor  may  have  been  commissioned,  shall 
have  expired.  Here  is  an  express  provision  for  elections  in 
anticipation  of  vacancies.  It  is,  however,  specific  and  deter- 
minate, and  does  not  leave  at  large  such  elections.  They  are 
to  take  place  on  the  first  Monday  in  August  next  preceding  the 
expiration,  &c.  It  would  seem  reasonable,  that  if  other  elec- 
tions were  to  be  in  anticipation  of  vacancies,  there  should  be  a 

specific  time  authorized,  at  which  they  should  take 
[*161]     place.     By  no  *rule  applicable  to  the  construction  of 

a  statute,  can  a  justice   of  the   peace   be   embraced 
within  it. 

It  is  contended  by  the  appellees,  that  the  63d  section  of  the 
act  regulating  the  jurisdiction  and  duties  of  justices  of  the 
peace,  warrants  a  construction,  by  which  the  order  for  the 
election  in  anticipation  of  a  vacancy  is  justified.  We  have 
examined  the  section,  and  entertain  an  opposite  opinion.  The 
first  branch  of  the  section  provides,  "whenever  the  office  of 
any  justice  of  the  peace  shall  become  vacant,  all  the  dockets, 
papers,  and  public  laws  or  statutes  pertaining  to  his  office, 
shall,  if  a  successor  be  chosen  and  qualified  at  the  time,  be 
delivered  over  to  him;  but  if  no  successor  be  chosen  and 
qualified,  then  to  the  nearest  justice  in  the  township,"  &c.  In 
this  provision,  there  is  no  reference  to  an  order  of  election  by 
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the  board  doing  county  business — no  enlargement  of  the  power 
of  such  board;  nor  can  we  deduce  from  a  section,  which  is 
directory  as  to  the  disposition  of  the  docket,  &c.,  of  a  justice 
when  a  vacancy  has  occurred,  a  principle  by  which  to  legiti- 
mate an  order  for  an  election,  when  the  power  to  issue  such 
order  is  not  given.  The  act,  as  its  title  purports,  regulates  the 
jurisdiction  and  duties  of  justices  of  the  peace,  but  does  not 
prescribe  the  mode  of  filling  a  vacancy. 

We  are  therefore  clearly  of  opinion,  that  the  Circuit  Court 
erred  in  rendering  judgment  in  favour  of  the  defendants, 
Bradley  and  Wingate. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 

H.  Brown,  for  the  appellant. 

C.  Fletcher,  S.  Merrill  and  H.  Gh^egg,  for  the  appellees. 


Bradfield  v.  M'Cormick,  Assignee. 

Seal. — An  instrument  of  writing  executed  with  a  scroll,  instead  of  with  a 

wafer  or  wax  seal,  is  a  sealed  instrument. 
Sealed  Note. — If  a  note  under  seal  for  money  be  payable  on  demand,  a 

suit  lies  on  it  without  making  a  previous  demand  (o). 
Same. — If  in  an  action  on  a  sealed  note  for  the  payment  of  a  sum  certain, 

there  be  a  demurrer  to  the  declaration,  and  judgment  for  the  plaintiff,  the 

Court  may  assess  the  damages. 

L*162]     ERROR  to  the  Tippecanoe  Circuit  Court.     The  judg- 
ment in  this  case  was  affirmed  during  this  term ;  and, 
on  a  petition   for   a   re-hearing,    the   following   opinion   was 
delivered : 

M'KiNNEY,  J. — This  is  an  action  of  debt  brought  on 
a  writing  obligatory.  The  declaration  demands  $142.18|, 
balance  due.  The  defendant  craved  oyer  of  the  instrument 
declared  on,  and  filed  a  demurrer  to  the  declaration.  On 
joinder,  the  demurrer  was  overruled,  and  judgment  rendered 


(a)     Harden  et  al.  t.  Wolf,  etc.,  1  Ind.,  31. 

(182) 


NOVEMBER  TERM,  1832.  162-63 

Bradfield  v.  M'Cormick,  Assignee. 


in  favour  of  the  plaintiff  for  $142.1 8f  debt,  and  sixteen  dol- 
lars and  fifty  cents  damages  and  costs.  The  following  instru- 
ment was  set  out  on  oyer:  "On  demand,  we  or  either  of  us 
promise  to  pay  Joseph  Williamson,  or  order,  the  just  sum  of 
$150,  for  value  received  of  him,  as  witness  our  hands  this  16th 
day  of  November,  1829.  John  Bradfield,  [L.  S.]  Benjamin 
Bradfield,  [L.  S.]  "  Three  points  are  made  by  the  plaintiff  in 
error :  1.  The  instrument  declared  on  is  not  a  writing  obliga- 
tory ;  2.  The  declaration  is  defective  for  want  of  an  averment 
of  a  special  demand,  as  the  amount  of  the  note  was  payable  on 
demand;  3.  The  Court  erred  in  not  calling  a  jury  to  assess 
the  damages. 

The  first  question  was  decided  by  this  Court  in  the  case  of 
VanhlarinvMi  et  al.  v.  Yeo,  administrator  of  M'Kay,  November 
term,  1830.  We  regard  the  decision  in  that  case  as  founded 
upon  a  sound  construction  of  the  statute. 

As  to  the  second  point,  the  plaintiff  demands  $142.1 8|,  and 
avers  in  the  declaration  a  credit  to  be  endorsed  on  the  note, 
reducing  it  from  $150  to  the  amount  claimed.  When  the 
credit  was  entered  on  the  note  does  not  appear.  In  support  of 
the  judgment,  we  will  presume  it  made  about  the  time  the 
note  was  executed.  The  demand  is  not  necessary  to  sustain 
the  action ;  it  could  only  affect  the  amount  of  demand.  The 
demand  of  payment  should  relate  back  to  the  time  of  the 
credit  endorsed.  A  calculation  of  interest,  founded  on  this 
presumption,  gives  an  amount  varying  but  a  few  cents  from 
the  damages  given  in  the  Circuit  Court.  We  think  the  second 
■objection  cannot  be  sustained  (1). 

The  third  point  was  settled  by  this  court  in  the  case  of 
Tannehill  v.  Thomas,  1  Blackf.  R.,  144.  The  statute  of  1831, 
regulating  the  practice  in  suits  at  law,  section  41,  expressly 

authorizes  the  course  pursued  by  the  Circuit  Court. 
[*163]         *Per  Curiam. — The  judgment  is  affirmed  with  five 
per  cent,  damages  and  costs. 
C.  Fletcher  and  W.  M.  Jenners,  for  the  plaintiff. 
A.  S.  White,  for  the  defendant. 
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(1)  If  a  bond,  bill  of  exchange,  or  promissory  note,  be  payable  on  demaud, 
interest  runs  from  the  day  of  the  demand ;  if  no  day  of  payment  be  8pecifit>J. 
the  money  is  due  immediately,  and  interest  is  calculated  from  the  date.  2 
Stark.  Ev.,  419 


Yaenee  V.  Yakner,  in  Error. 

SUITS  for  divorces  must,  under  the  statute,  be  instituted  in 
the  courts  of  common  law,  and  not  in  the  courts  of  chancery  (1). 

(1)  Rev.  Code,  1831,  p.  214.  The  8th  section  of  the  statute,  upon  which 
this  decision  was  founded,  is  now  repealed ;  and  the  jurisdiction  of  suits  for 
divorces  is  expressly  given  to  the  courts  of  chancery.    Stat.  1833,  p.  32. 


Chun  and  Another  v.  Howard  and  Another. 

Contract — Pleading. — In  a  suit  on  a  contract  to  deliver  a  certain  numbei 
of  hogs  to  the  plaintiff,  to  be  paid  for  on  delivery,  the  declaration  must 
aver  a  payment  or  tender  of  the  purchase  money,  or  a  readiness  to  receive 
and  pay  for  the  hogs. 

ERROR  to  the  Wayne  Circuit  Court. 

M'KiNNEY,  J. — This  is  an  action  of  trespass  on  the  case, 
founded  on  a  special  contract. 

The  plaintiffs  state  a  contract  with  the  defendants  for  150 
hogs,  with  the  privilege  of  delivering  300  at  Newcastle,  Henry 
County,  at  a  given  price,  to  be  paid  on  delivery.  The  contract 
is  shown  to  have  been  frequently  varied,  and  the  sums  of  fifty 
dollars  and  $300  to  have  been  paid.  They  then  declare  that 
afterwards,  &c.,  when  the  said  hogs  were  to  be  deliv- 
[*164]  ered  *and  received,  the  said  parties  enlarged  said 
contract,  and  it  was  agreed  that  the  defendants  had 
then  and  there  705  hogs,  and  that  the  plaintiffs  should  pay  all 
expenses  of  driving  said  hogs  to  Hamilton,  Ohio,  and  pay  all 
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damages  in  driving  the  same,  and  pay  to  the  defendants,  at 
Hamilton,  |3,373.70  for  said  hogs,  deducting  |350  paid  as 
aforesaid.  The  plaintiffs  further  declare  that  afterwards,  on, 
&c.,  after  the  said  hogs  were  driven  to  Hamilton  at  their  own 
expense,  to  wit,  at  the  expense  of  $200,  it  was  then  agreed 
between  the  parties  that  the  plaintiffs  should  proceed  to  Cin- 
cinnati, and  drive  the  hogs  at  their  own  expense,  and  pay  the 
defendants  for  going  with  said  hogs  to  receive  their  pay,  and 
also  pay  their  expenses  on  the  road,  and  pay  them  for  the  hogs 
agreeably  to  their  last  named  agreement. 

The  plaintiffs  aver  that  they  took  said  hogs  to  Cincinnati  at 
their  own  expense,  paid  the  expenses  of  the  defendants  in  going 
to  Cincinnati,  and  paid  them  for  going;  that  afterwards,  at 
Cincinnati,  the  plaintiffs,  with  the  consent  and  knowledge  of 
the  defendants,  sold  said  hogs  to  Voorhis  &  Vankirk,  for  the 
sum  of  six  dollars  per  head,  there  then  being  668  hogs  only, 
making  the  sum  of  §4,008  for  said  hogs,  and  received  from  the 
vendees  $500  in  hand,  which  they  paid  to  the  defendants, 
making  the  sum  of  $850  paid  on  said  contract.  They  aver 
that  it  was  a  part  of  their  agreement  with  Voorhis  &  Vankirk 
that  they  were  not  to  have  possession  of  the  hogs  until  the 
whole  of  the  purchase-money  was  paid. 

They  aver  that  while  the  hogs  were  in  their  possession  as 
aforesaid,  and  subject  to  their  control,  and  before  Voorhis  & 
Vankirk  had  paid  the  balance  of  the  money  due  on  the  same, 
and  before  they  had  acquired  a  right  to  the  same,  without  a 
payment  or  tender  of  the  purchase-money,  the  defendants, 
without  the  permission  of  the  plaintiffs,  and  against  their  con- 
sent, fraudulently  and  deceitfully,  with  intent  to  leprive  the 
said  plaintiffs  of  the  benefits  of  their  said  sale,  and  with  intent 
fraudulently,  wrongfully,  and  deceitfully,  to  cheat  and  defraud 
the  plaintiffs  out  of  said  hogs  and  the  expenses  of  driving  the 
same  from  Newcastle  to  Cincinnati,  and  to  cheat  them  out  of 
the  $850  paid  on  said  hogs,  sold  the  same  to  another  person  for 
the  sum  of  $5.10  per  head,  and  received  fraudulently  and 
deceitfully  for  the  same,  the  sum  of  $3,406,  and  suffered 
[^leS]     them  to  be  driven  out  of  the  reach  *of  the  plaintiffs, 
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80  that  they  lost  the  same.  They  aver  the  defendants'  refusal 
to  pay  the  sum  of  $850,  or  the  difference  between  the  sums  for 
which  the  hogs  were  sold,  or  to  pay  the  expenses,  &c. 

To  the  declai^ation  the  defendants  demurred  specially,  and 
assigned  the  following  cause:  "The  plaintiffs  do  not  show  a 
readiness  to  comply  with  their  part  of  the  agreement,  by  either 
paying  or  tendering  to  the  defendants  the  purchase-money 
agreed  to  be  paid  by  them  for  said  hogs."  The  Court  sustained 
the  demurrer  and  rendered  judgment  in  favour  of  the  defendants. 

The  declaration  is  founded  on  a  special  contract,  and  the 
ground  of  relief  is  fraud  committed  by  the  defendants. 

The  contract  was  frequently  varied  by  the  parties.  It  is 
apparent,  however,  that  the  payment  of  the  purchase-money 
was  steadily  regarded  as  a  condition  precedent  to  the  delivery 
of  the  property.  If  the  plaintiffs  neither  paid  nor  tendered  the 
purchase-money,  their  right  to  the  possession  of  the  property 
has  not  attached,  unless  such  payment  or  tender  be  excused  by 
the  act  of  the  defendants.  The  performance  of  the  contract 
on  the  part  of  the  plaintiffs,  or  what  the  law  regards  as 
equivalent, — doing  all  in  their  power  to  perform  it, — alone 
entitles  them  to  the  possession  of  the  subject-matter  of  the 
contract,  and  enables  them  to  bring  an  action  on  the  contract 
itself,  or  an  action  in  tort  for  a  wrong  done.  The  right  of 
possession  is  essentially  necessary,  however,  to  the  support  of 
either  action.  It  is  immaterial  what  is  the  form  of  action,  the 
^necessity  exists  for  the  averment  of  payment  or  tender  of  the 
purchase-money;  the  payment  being  a  condition  precedent  to 
the  delivery  of  the  property.  3  Stark,  on  Ev.,  1637;  2  Bl. 
Comm.,  448;  M' Donald  v.  Hewett,  15  Johns.,  349;  Clarkson 
V.  Carter,  3  Cow.,  84;  Morton  v.  Lamb,  7  T.  R.,  121. 

Although  the  payment  or  tender  is  necessary,  yet  it  may  be 
waived.  It  is  contended  that  it  was  waived  in  this  case  by  the 
defendants'  consent  to  the  sale  made  to  Voorhis  &  Vankirk,  in 
Cincinnati.  We  cannot  regard  that  sale  as  operating  such 
waiver.  Indeed,  that  consent  is  qualified  by  the  contract  made 
by  the  plaintiffs  with  Voorhis  &  Vankirk,  by  which  the  latter  ' 
were  not  to  have  possession  of  the  hogs  until  payment  of  the 
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purchase-money.  The  consent  to  such  sale  was  no  more  thar 
the  general  authority  to  sell,  which  the  sale  to  the 
[*166]  plaintiffs  ^enabled  them  to  make,  subject  to  the  divest- 
ment of  the  defendants'  possession,  by  the  payment  of 
the  purchase-money. 

It  would  seem  to  follow,  from  the  view  taken  of  the  case, 
that  if  this  suit  is  brought  on  the  contract,  to  have  maintained 
it,  the  plaintiffs  should  have  averred  payment,  a  tender  of  the 
purchase-money,  or  a  readiness  to  receive  and  pay  for  the 
property.  If  brought  for  a  tort,  they  should  have  shown 
themselves  entitled  to  the  possession. 

The  declaration  is  an  unusual  one.  "We  have  seen  no  pre- 
cedent that  supports  it,  nor  would  it  seem  to  be  justified  on 
principle.  It  is  attempted  to  rear  upon  a  contract  unperformed 
on  the  part  of  the  plaintiffs,  a  cause  of  action  arising  from  fraud 
alleged  to  be  committed  by  the  defendants.  We  question 
whether  this  can  be  done  in  any  case.  It  is  clear,  it  cannot 
in  the  present.  The  plaintiffs'  right  to  the  property  depended 
upon  a  condition  precedent,  and  that  was  not  performed.  The 
interest  of  the  defendants  was  not  therefore  divested  (1). 

We  think  the  Circuit  Court  was  correct  in  sustaining  the 
demurrer. 

P^  Curiam. — The  judgment  is  affirmed  with  costs. 

0.  H.  Smith  and  J.  Rariden,  for  the  plaintiffs. 

M.  M.  Ray  and  J.  Perry,  for  the  defendants. 

(1)  In  an  action  for  the  non-delivery  of  malt,  which  the  defendant  had 
undertaken  to  deliver  on  request  at  a  certain  price, — it  is  sufficient  for  the 
plaintiff  in  his  d^laration  to  aver  such  request,  and  that  he  was  ready  and 
willing  to  receive  the  malt,  and  to  pay  for  it  according  to  the  terms  of  the 
sale,  but  that  the  defendant  refused  to  deliver  it,  without  averring  an  actual 
tender  of  the  price.  Bawaon  et  cd.  v.  Johnson,  1  East.,  203.  For  forms  of 
declarations  in  assumpsit  for  not  delivering  goods,  «&c.,  see  2  Cliitt.  PI.,  269, 
270,  6th  Amer.  ed. 
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AT  INDIANAPOLIS,   MAY  TEEM,  1833,  IN  THE  SEVENTEENTH 
YEAR  OF  THE  STATE. 


Faknham  V.  Hay. 


Dkbt.— Note  under  seal  for  the  payment  of  $220,  one-half  payable  in  one 

year,  and  the  other  half  in  two  years,  with  mterest.    Held,  that  <fc6<  would 

not  lie  on  the  note,  until  the  last  payment  was  due. 
Pleading— JoMDEK.— In  debt,  a  count  on  a  specialty  and  one  on  eimple 

contract  may  be  joined.  

Demubrer.— If  a  declaration  contain  one  good  count,  a  demurrer  to  the 

whole  declaration  must  be  overruled.(a) 

ERROR  to  the  Washington  Circuit  Court. 

M'KiNNEY,  J. — This  is  an  action  of  debt.  The  declaration 
contains  three  counts.  The  firsf  demands  $110,  and  is  founded 
upon  a  writing  obligatory,  by  which  the  defendant  promised 
to  pay  the  plaintiff  the  sum  of  $220,  one-half  to  be  paid  in 
one  year,  and  the  other  half  in  two  years  from  the  date,  with 
lawful  interest.     The  sum  thus  demanded  is  the  amount  agreed 


(o)  Urton  V.  Lackey,  17  Ind.,  213 ;  23  Id.,  507,  205 ;  11  Id.,  458 ;  9  Id.,  241. 
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to  be  paid  in  one  year,  it  only  having  become  due.  The  sec- 
ond is  for  the  same  amount,  the  half  of  $220  borrowed  of  the 
plaintiff,  and  agreed  to  be  paid  in  one  and  two  year?.  The 
sum  claimed  in  this  count  is  also  the  amount  agreed 
[*168]  to  be  paid  in  one  year,  it  being  then  due.  The  *third 
count  is  for  $110  advanced,  laid  out,  and  expended 
for  the  defendant,  at  his  special  request,  and  agreed  to  be  re- 
paid to  the  plaintiff,  with  lawful  interest,  in  one  year.  The 
defendant,  on  oyer,  demurred  to  the  declaration.  The  demur- 
rer was  sustained  and  judgment  rendered  in  his  favour.  The 
correctness  of  this  judgment  is  questioned  by  the  plaintiff  in 
error.  If  either  of  the  counts  be  good,  the  demurrer  should 
have  been  overruled. 

The  two  first  counts  are  for  the  recovery  of  the  half  of  a 
sum  of  money  agreed  to  be  paid  by  installments,  in  one  and  two 
years,  the  whole  debt  not  having  become  due.  The  law  ap- 
pears to  be  settled,  that  debt  cannot  be  sustained  for  money 
payable  by  installments,  till  the  whole  debt  is  due,  unless  the 
"payment  be  secured  by  penalty.  1  Chitt.  PL,  106;  Rudder  v 
Price,  1  H.  Bl.,  547 ;  2  Saund.,  303,  n.  6.  Only  one  install- 
ment of  the  sum  agreed  to  be  paid,  was  due  at  the  time  this 
suit  was  instituted,  consequently  the  action  of  debt  was  not 
appropriate.  We  cannot  perceive  that  the  operation  of  this 
rule  can  prove  injurious*;  for  if  the  contract  be  under  seal, 
upon  non-payment  of  the  installments  as  they  respectively 
become  due,  the  party  has  his  remedy  by  action  of  covenant; 
or,  if  by  parol,  by  that  of  assumpsit.  Tucker  v.  BandoU,  2 
Mass.,  283;  Bac.  Abr.  debt,  b.;  Com.  Dig.  action,  f ;  Co.  Litt., 
292;  1  Chitt.  PL,  93,  113.  From  this  view  the  two  first 
counts  must  be  regarded  as  defective. 

The  third  count,  however,  is  not  liable  to  the  same  objec- 
tion ;  but  as  it  is  urged  that  it  is  insufficient,  we  will  examine  it 
and  notice  the  defects  that  are  suggested.  This  count  is  on  a 
simple  contract,  and  may  be  joined  in  the  same  action  with 
debt  on  bond,  or  other  specialty,  or  with  debt  on  judgment. 
1  Chitt,  P'.,  196;  Bac.  Abr.  action,  c;  Com.  Dig.  action,  g.; 
13  Johns.,  462.     Chitty  (in  1st  vol.  on  PL,  397),  speaking  of 
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different  counts  for  the  same  cause  of  action,  says :  '  'Though 
both  counts  are  in  the  same  declaration,  yet  they  are  as  distinct 
as  if  they  were  in  separate  declarations,  and  consequently  they 
must  independently  contain  all  necessary  allegations,  or  the 
latter  count  must  expressly  refer  to  the  former."  The  rule  is 
certainly  more  positive,  requiring  entire  independence  and 
sufficiency  in  counts,  when  in  the  same  declaration  are  joined 
different  causes  of  action,  and  whether  a  plaintiff  whose  declar- 
ation contains  more  than  one  count,  claims  a  recovery 
[*i69]  upon  one  right  of  action  only,  or  upon  ^several, 
cannot  appear  except  in  evidence.  Gould's  PI.,  171. 
When  counts  are  thus  joined,  they  must  be  considered  as  con- 
stituting distinct  causes  of  action,  and  a  defect  in  one  does  not 
attach  to  the  other.  In  an  action  thus  brought,  the  defective 
count  should  be  demurred  to;  but  if,  instead  of  a  defective 
count,  there  is  a  misjoinder,  the  declaration  would  be  bad  on 
general  demurrer.  The  third  count  may  therefore  contain  a 
good  cause  of  action,  and,  if  the  objection  taken  be  not  avail- 
able, the  Circuit  Court  erred  in  rendering  judgment  in  favour 
of  the  defendants. 

This  count  is  in  the  common  form  of  a  count  for  money  laid 
out,  &c.,  and  conforms  to  the  precedents  in  all  the  essentials  of 
such  a  count,  but  it  is  thought  defective,  from  the  fact  of  its 
claiming  the  same  sum  demanded  in  the  others,  from  a  con- 
formity to  the.  time  to  which  the  respective  sums  are  stated  to 
have  become  due,  and  from  a  presumption  arising  from  the 
record  which  we  can  not  indulge,  that  the  debt  is  claimed  on 
the  same  contract.  We  do  not  think  this  objection  good.  If 
the  debt  were  claimed  on  the  same  contract,  the  question  of 
the  rejection  of  evidence  establishing  this,  would  be  proper  on 
the  trial,  for  the  defendant  is  correct  in  saying  that  debt  will 
not  lie  on  a  simple  contract,  when  that  contract  is  under  seal ; 
but  it  is  equally  correct,  when  debt  is  brought  on  a  simple 
contract,  that  the  fact  whether  that  contract  is  merged  by  a 
specialty,  is  beyond  the  limits  of  legal  presumption,  and  can 
only  be  known  when  evidence  is  introduced  in  support  of  the 
action.     The  demurrer  only  reaches  apparent  defects. 
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The  cou^t  is  also  thought  insufficient,  because  it  does  not 
state  in  the  commencement,  that  the  defendant  owes  and 
detains  the  debt,  nor  does  it  charge  in  the  conclusion  the 
non-payment  of  interest,  or  allege  a  sufficient  breach.  This 
objection  is  as  untenable  as  the  former.  As  to  the  first,  it  is 
only  necessary  to  say,  that  the  first  and  second  counts  being 
insufficient,  the  commencement  of  the  declaration  applies 
exclusively  to  the  third.  The  breach  is  in  the  usual  language, 
and,  as  respects  interest,  it  is  a  question  which,  as  the  one 
previously  examined,  is  proper  for  the  jury.  It  is  a  rule  at 
common  law,  that  interest  should  be  demanded  in  the  begin- 
ning, through  the  declaration,  and  its  non-payment  form 
a  part  of  the  breach,  for  it  is  not  allowed  if  not 
[*170]  demanded  in  the  declaration.  Hubbard  "^v.  Blow  & 
Barksdale,  1  Wash.  E,.,  70;  Brooke  v.  Gordon,  2 
Call.  R.,  212;    Wallace  et  al.  v.  Baker,  2  Munf.  R.,  334. 

We  are  therefore  of  opinion  that  the  third  count  is  good, 
and  that  tlie  demurrer  being  to  the  whole  declaj  ition,  should 
have  been  overruled. 

Per  Curiam.. — The  judgment  is  reversed  with  r->sts.  Cause 
remanded,  &c. 

J.  H.  Farnham,  for  the  plaintiff. 

H.  P.  Thornton,  for  the  defendant. 


Huston  and  Another  v.  Williams. 

PIjEADinq — Evidence. — To  an  action  of  debt  on  bond,  the  defendant  may 
plead  generally  that  the  bond  was  obtained  by  fraud,  covin,  and  misrepre- 
sentation ;  but  the  evidence,  under  this  plea,  must  be  confined  to  the  fraud 
of  the  obligee  in  relation  to  the  execution  of  the  bond  (a). 

ERROR  to  the  Fountain  Circuit  Court.  Benjatrin  Wil- 
liams brought  this  suit  against  Robert  and  Hamilton  HustoUy 
and  obtained  a  judgment  in  the  Circuit  Court. 


(n)     Kernoille  v.  Ifuiit,  4  Rliirkf.,  57;    Clarl;  el  al.  v.  JlarrUc-n  5  Id,,  302. 

(192) 


]MAY  TERM,  1833.  170-71 

Huston  and  Another  v.  Williams. 

Stevens,  J. — The  plaintiiF  declared  in  an  action  of  debt 
upon  an  instrument  in  writing,  which  is  described  in  the  decla- 
ration as  a  "writing  obligatory,  signed  with  their  hands  and 
sealed  with  their  seals."  The  defendants,  after  craving  oyer, 
demurred  to  the  declaration.  The  Court  overruled  the 
demurrer,  and  the  defendants,  by  leave  of  the  Court,  withdrew 
it  and  pleaded  to  the  merits.  The  plea  of  the  defendants  is  a 
plea  of  "fraud,  covin,  and  false  representation,"  in  these 
general  terms,  without  stating  the  special  circumstances,  and 
without  averring  whether  the  "fraud,  covin,  and  false  repre- 
sentation," relate  to  the  execution  of  the  instrument,  or  to  the 
consideration  or  inducement  which  influenced  the  obligors  to 
become  bound.  To  this  plea  the  plaintiff  demurred  and  the 
Court  sustained  the  demurrer. 

The  errors  assigned  are:  1.  The  instrument  declared  on  is 
not  a  writing  obligatory;  2.  The  Court  erred  in  sustaining  the 
demurrer  to  the  plea. 

As  to  the  first  error,  it  is  only  necessary  to  say  that  the 
withdrawal  of  the  demurrer  containing  the  oyer, 
[*171]  withdrew  the  oyer  *also,  and  it  ceased  to  be  any  part 
of  the  record;  and  we  are  bound  now  to  presume 
that  the  description  given  in  the  declaration  of  the  instru- 
ment in  writing  is  correct.    . 

The  other  error  jjresents  much  more  difficulty.  The  question 
is,  whether  a  plea  of  "  fraud,  covin,  and  false  representation," 
pleaded  in  these  general  words,  can  be  a  good  plea  in  bar  to  an 
action  of  debt  on  a  writing  obligatory,  and,  if  good,  to  what 
extent  ? 

At  common  law,  in  an  action  of  covenant  or  debt  on  a  writing 
obligatory,  a  plea  of  "  fraud,  covin,  and  false  representation,"  is 
a  good  plea  in  bar  if  properly  pleaded.  But  it  appears  that 
such  a  defense  only  relates  to  "fraud,  covin,  and  false  repre- 
sentation "  in  the  execution  of  the  writing  obligatory,  and  not 
to  the  consideration  or  inducement  which  influenced  the  obligor 
to  make  the  bond.  Also,  illegality,  or  any  act  or  matter  con- 
nected with  the  contract  or  consideration  which  strikes  at  the 
contract  itself,  and  shows  that  it  never  had  any  legal  entity, 
Vol.  hi.— 13  (193) 
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and  which  renders  the  bond  wholly  void,  is  a  good  defense  at 
common  law ;  but  such  defense  can  not  be  given  in  evidence 
under  a  general  plea  of  non  est  factum,  or  of  fraud  and  covin : 
the  special  facts  must  be  averred.  But  ^)v^here  the  fraud,  covin. 
and  false  representations,  which  are  set  up  as  a  defense  to  a 
bond,  are  respecting  the  right,  title,  amount,  soundness,  quan- 
tity, quality  or  value  of  the  consideration  which  influenced  the 
obligor  to  make  the  bond,  the  defense  is  equitable,  and  not 
legal,  at  common  law.  Neither  is  the  failure  in  part,  or  in  the 
whole,  a  legal  defense  at  common  law :  it  is  only  a  defense  in 
equity. 

Our  statute  has  made  such  defenses  legal,  in  actions  on  bonds 
and  writings  obligatory,  except  conveyances  of  real  estate  and 
instruments  negotiable  by  the  law  merchant.  Under  the  stat- 
ute, the  entire  want  of  consideration,  or  the  failure  in  whole  or 
in  part  of  the  consideration,  may  be  pleaded  to  actions  on 
bonds  or  writings  obligatory ;  but  the  manner  of  pleading  is  not 
changed :  the  pleading  must  be  according  to  the  common  law. 
A  plea  that  a  bond  is  voluntary,  and  without  either  a  good  or 
valuable  consideration,  is  sufficient  without  any  averments  more 
special,  because  in  such  case  there  are  no  special  facts  to  aver. 
But  if  the  defense  is  founded  upon  a  failure  in  the  whole  or  in 
a  part  of  the  consideration,  or  upon  the  false,  fraudulent  and 
convinous  acts  and  representations  of  the  obligee 
[*172]  ^respecting  the  consideration  which  influenced  the 
obligor  to  become  bound,  the  special  facts  must  be 
averred. 

If,  however,  the  defense  is  bottomed  on  the  false,  frauduleol, 
and  convinous  conduct  of  the  obligee,  in  relation  to  the  execu- 
tion of  the  instrument,  as  where  it  is  fraudulently  misread,  or 
another  instrument  fraudulently  substituted  for  the  true  one,  or 
where  the  obligee  fraudulently  induces  the  obligor  to  execute  the 
instrument  when  he  is  incapable  of  judging  for  himself,  either 
by  reason  of  drunkenness  or  lunacy,  or  where  the  obligee  does 
any  other  fraudulent  act  which  shows  that  the  obligor,  in  truth 
and  in  fact,  never,  in  the  eye  of  the  law,  executed  the  bond, 
the  facts  may  be  given  in  evidence  under  the  plea  of  non  est 
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factum,  or  they  may  be  given  in  evidence  under  a  general  plea 
of  "fraud,  covin,  and  false  representation."  Taylor  v.  Kingj 
6  Munf.,  358 ;  Wyohe  v.  Machlin,  2  Eand.,  426 ;  Vrooman  v. 
Phelps,  2  Johns.  R.,  177;  Dorian  y.  Sammis,  note  to  2  Johns., 
179;  Do7'r  v.  Munsell,  13  Johns.  R.,  430;  Parker  v.  Parmele, 
20  Johns.  R.,  134;  Collins  v.  Blantern,  2  Wils.,  Ml ;  Dale  v. 
Roosevelt,  9  Cow.,  307;  Stevens  v.  Judson,  4  Wend.  Rep.,  471. 
In  this  limited  sense  the  plea  under  consideration  is  good,  and 
ought  to  have  been  sustained,  but  no  evidence  can  be  given 
under  it,  except  such  as  relates  to  the  execution  of  the  instru- 
ment. 

It  may  perhaps  be  thought  that  this  opinion  conflicts  with 
the  opinion  of  this  Court,  in  the  case  of  Pence  et  al.,  adm'rs,  v. 
Smock,  2  Blackf.,  315,  and  the  authorities  there  cited;  but  it  is 
presumed  that  a  correct  examination  of  that  case,  and  those 
authorities,  will  show  that  there  is  not  perhaps  any  confliction. 
The  circumstances  of  the  case  of  Pence  et  al.  v.  Smock  are 
these:  John  Smock,  the  intestate,  in  his  life-time,  made  his 
bond  to  Peter  Smock,  and,  after  his  death,  Peter  Smock  brought 
suit  on  it  against  Pence  and  Brenton,  his  administrators,  and 
they  pleaded  generally  that  the  bond  was  obtained  of  John 
Smock,  in  his  life-time,  by  Peter  Smock,  by  "  fraud,  covin,  and 
false  rq)resentation."  This  plea  was  pleaded  by  administrators, 
who  the  law  does  not  presume  were  in  possession  of  the  partic- 
ulars of  the  fraud,  they  not  being  parties  or  privies  to  the 
transaction,  and  were  therefore  authorized  to  plead  generally ; 
for  it  is  a  settled  principle  of  pleading  that  general  words  are 
sufficient  where  it  is  to  be  presumed  that  the  party  pleading  is 

not  acquainted  with  the  minute  circumstances  of  the 
[*173]     case.     *1  Chitt.  PL,  239.     The  People  v.  Dunlap,  13 

Johns.  Rep.,  437.  Again,  the  plea  in  the  case  of 
Pence  et  al.  v.  Smock  does  not  conflict  with  the  opinio.rj  in  this 
case,  because  there  is  nothing  on  the  record  to  show  that  the 
"fraud,  covin,  and  false  representations,"  were  intended  to  apply 
to  anything  other  than  the  execution  of  the  bond.  Indeed,  the 
record  proves  almost  conclusively  that  they  were  not  intended 
to  apply  to  anything  other  than  the  execution  of  the  bond,^ 
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because  there  is  another  plea  showing  specially  the  failure  of 
the  consideration. 

The  authorities  relied  on  by  our  Supreme  Court,  in  the  case 
of  Pence  et  al.  v.  Smock,  are  next  to  be  noticed. 

The  first  is  Chitty's  Pleadings.  Chitty,  in  his  first  volume, 
says  that  fraud  and  covin  is  a  defense  to  a  bond  at  common  law. 
He  must  certainly  allude  to  fraud  and  covin  in  the  execution 
of  the  bond,  because  no  doctrine  is  better  settled  than  the 
doctrine  that  fraud,  falsehood,  or  deceit,  respecting  the  con- 
sideration, is  no  legal  defense  at  common  law  to  a  bond.  It  is 
otherwise  with  respect  to  simple  contracts.  But  when  applied 
to  a  bond,  it  is  a  defense  in  equity  only,  unless  it  is  made  a 
defense  at  law  by  statute.  Again,  he  says  in  the  same  volume, 
that  such  fraud  and  covin  may  be  pleaded  generally.  This  is 
correct  when  applied  to  the  execution  of  the  bond,  but  it 
cannot  a-t  common  law  be  applied  to  the  consideration.  Ke 
refers  to  Tra^ham's  Case,  9  Co.  Rep.,  108.  The  case  called 
Tresham's  Case,  is  the  case  of  Brokeshy  and  Vaux,  admWs  of 
Henry  Vaux,  Esq.,  v.  Tresham,  adm'x  of  /Sir  Thomas  Tresham. 
It  was  an  action  upon  a  bond  made  by  Sir  TJiomas  in  his  life- 
time, to  Henry  Vaux,  Esq.,  in  his  life-time.  The  defendant 
pleaded  plene  administravit,  and  also  divers  outstanding  recog- 
nizances against  the  estate. made  by  Sir  Thomas  in  his  life-time, 
which  were  outstanding  and  unpaid.  The  plaintiffs  replied  as 
to  the  recognizances,  that  they  were  all  paid  and  performed,  but 
that  the  defendant  kept  them  on  foot  outstanding  against  the 
estate  by  fraud  and  covin,  for  the  purpose  of  cheating  the 
plaintiffs  out  of  the  debt  due  on  the  bond.  This  replication 
was  very  correctly  decided  to  be  good,  for  two  obvious  reasons : 
First,  because  it  is  as  special  as  the  nature  of  the  case  would 
admit  of.  It  states  the  whole  transaction,  that  is,  that  those 
bonds  and  recognizances  were  all  paid  and  performed,  but  that 
the  defendant  refused  to  lift  them  and  take  tliem  in,  for  the 
fraudulent  purpose  of  pleading  them  as  outstanding 
['•'174]  against  the  bond  on  *which  the  suit  was  brought. 
There  was  nothing  more  special  in  the  nature  of  the 
case.     And  it  is  a  well  settled    rule  in  ])leading,  that  fraud, 
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covin,  or  anything  else,  may  be  averred  generally,  where  there 
are  no  special  facts  connected  with  the  defense.  In  that  case, 
the  special  facts  were  the  payment  and  performance  of  the 
recognizances,  and  these  were  specially  averred.  Secondly, 
it  was  pleaded  by  the  administrators  of  a  creditor,  and  the  law 
presumes  a  creditor  always  a  stranger  to  the  acts  of  the  admin- 
istrator of  the  debtor,  and  therefore  he  is  allowed  to  plead 
generally.  The  People  v.  Dunlaj),  before  cited,  and  Wimbish 
v.  Tailhois,  Plowd.  R.,  38. 

Chitty,  in  his  second  volume  on  pleading,  gives  the  form  of 
a  plea  of  fraud,  covin,  and  false  representation,  specially  set- 
ting out  the  facts,  and  adds  at  the  bottom  of  that  form,  that  a 
plea  of  general  fraud  and  covin  may  be  added.  Forms  are  not 
law,  but  they  ought  to  be  evidence  of  what  the  law  is.  Chitty 
refers  to  no  authority  to  sustain  his  general  plea,  but  his  special 
plea  he  sustains  by  the  cases  cited  in  his  note.  The  first  one  is 
the  case  of  Cockshott  et  al.  v.  Bennett  el  al.,  2  T.  R.,  763.  This 
case  has  nothing  whatever  to  do  with  the  principle,  nor  do  any 
of  the' judges  say  anything  in  relation  to  it.  It  was  an  action 
of  assumpsit  on  a  simple  contract,  and  the  whole  controversy 
was  about  the  eifect  of  such  acts  of  fraud  in  courts  of  law  and 
courts  of  equity.  The  second  case  is  the  case  of  Hayne  v. 
Malthy,  3  T.  R.,  440,  and  is  directly  in  point  to  support  the 
special  plea,  but  says  not  a  word  about  a  general  plea,  or  that 
such  a  plea  ever  was  or  ever  could  be  so  pleaded. 

The  next  case  relied  on  by  our  Supreme  Court,  is  the  case  of 
Wimbish  v.  Tailbois,  Plowd.  Rep.,  38.  This  was  an  action  of 
trespass  done  in  lands,  brought  by  Wimbish  and  wife  against 
Elizabeth  Tailbois,  widow  of  George  Tailhois,  deceased.  The 
defendant,  Tailbois,  set  up  title  to  the  lands  and  justified.  The 
plaintifis,  among  other  things,  replied  that  a  certain  recovery  in 
formedon  in  descender,  which  one  William  Tailbois  brought, 
was  by  covin  between  the  said  William,  and  the  said  Elizabeth 
Tailbois,  the  defendant,  without  the  assent  or  consent  of  the 
plaintiffs,  Wimbish  and  wife.  This  replication  was  sustained 
by  a  majority  of  the  Court,  Justice  Brown  dissenting.  The 
judges  delivered  their  opinions  seriatim,  and  gave  specially 
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their  reasons  for  sustaining  the  replication,  which  are:  1,  be- 
cause the  law  does  not  require  a  person  to  aver  that 
[*175]  which  the  *law  does  not  presume  he  knows,  and  that 
the  covin  in  that  case  was  between  the  defendant  and 
a  third  person,  in  a  certain  transaction  to  which  the  plaintiffs 
were  entire  strangers,  and  therefore  not  presumed  to  know  the 
minute  particulars;  2,  that  the  replication  was  pleaded  under 
and  by  virtue  of  a  statute,  respecting  covinous  recoveries  of 
real  estate  by  women,  and  was  authorized  in  that  general  form 
by  the  statute.  But  they  all  explicitly  stated  that,  at  common 
law,  the  special  facts  must  be  averred.  Justice  Brown,  in  dis- 
senting, said  that  although  the  statute  was  general,  yet  the 
pleading  ought  to  be  according  to  the  common  law,  and,  by  the 
common  law,  the  cause  of  covin  must  be  shown. 

The  next  case  cited  by  our  Court,  is  the  case  of  Gordon  v 
Gordon,  1  Stark.  Rep.,  294.  There  is  nothing  in  this  case  to 
show  whether  the  plea  was  general  or  special,  or  to  show  what 
it  related  to.  There  was  no  opinion  on  the  plea,  nor  does  it 
appear  to  have  been  brought  into  question.  The  case  went  off 
on  other  grounds.  The  reporter  simply  adds,  that  there  was 
also  a  plea  of  fraud  and  covin ;  but  whether  it  was  a  general 
or  special  plea,  is  not  shown. 

In  the  case  of  Shei'wood  v.  Johnson,  1  Wend.  Rep.,  443,  a 
general  replication  of  fraud  and  covin  was  sustained.  Thi? 
was  a  suit  by  a  creditor  of  the  testator  in  his  life-time,  against 
his  executor  after  his  death,  and  the  fraud  and  covin  set  out  in 
the  replication,  were  charged  to  be  fraud  and  co\in  committed 
by  the  testator  and  the  executor  in  the  life-time  of  the  testator, 
in  a  transaction  to  which  the  creditor  was  neither  a  party  nor 
privy,  and  therefore  he  was  authorized  to  plead  generally,  the 
law  not  presuming  him  to  be  acquainted  with  the  special  cir- 
cumstances. This  case  is,  in  principle,  precisely  like  Tresham's 
Case,  and  does  not  conflict  with  anything  in  this  opinion. 

If  this  view  of  the  case  is  correct,  and  we  think  it  is,  the 
judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 
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M'KiNNEY,  J. — Dissenting  from  the  opinion  just  delivered, 
it  would  seem  proper  that  I  should  give  the  reasons  upon  which 
that  dissent  is  founded.  In  examining  the  question,  I  shall 
advert  to  the  common  law;  to  adjudications  in  some  of  our 
sister  states;  to  some  statutory  provisions;  and  to  the  case  of 
Pence  et  al.  v.  Smock,    decided   by   this   Court   at   its    3Iay 

term,  1830. 
[*176]  ^The  general  proposition  is  admitted,  that  fraud  is  a 
defense  at  law ;  but  from  this  admission,  it  does  not 
of  consequence  follow,  that  as  a  defense  it  is  applicable,  without 
qualification,  to  all  actions,  or  that  when  appropriate,  it  is  in 
the  election  of  the  pleader  to  use  either  a  general  or  a  special 
plea.  Pleading  is  a  science,  and  as  such  is  governed  by  rules. 
When  exceptions  occur  in  the  operation  of  these  rulas,  they 
are  supposed  to  be  founded  on  the  original  inapplicability  of 
the  rule  to  the  development  of  a  principle,  or  upon  some 
innovation  or  modification  of  the  doctrine  to  which  the  rule 
applies,  rendering  its  enforcement  a  defeat  of  the  object  pro- 
posed to  be  attained.  Without  dwelling  upon  the  system,  with 
its  rules  "  founded  in  strong  sense  and  the  soundest  and  closest 
logic,"  peculiar  to  the  various  actions,  promoting  justice,  and 
protecting  against  the  greatest  of  evils  in  judicial  proceedings, 
uncertainty  and  confusion, — I  will  only  remark,  that  to  an 
action  of  debt  on  a  specialty,  the  general  issue  is  non  est  factum, 
and  that  matter  legally  in  avoidance  of  the  action,  and  uncon- 
nected with  the  execution  of  the  instrument,  must  be  specially 
pleaded. 

To  present  the  question  of  the  admissibility  of  this  general 
plea  of  fraud,  so  as  to  prevent  any  misapprehension  of  my  view 
of  it,  it  is  necessary  to  examine  what  evidence  may  be  given 
under  the  plea  of  non  est  factum,  and  what  matters  in  avoidance 
of  a  deed,  should  be  specially  pleaded. 

A  deed  is  either  void  at  common  law  ab  initio,  or  it  is  void- 
able. When  it  is  the  foundation  of  a  suit,  the  defendant  may 
give  in  evidence  under  the  plea  of  non  est  factum,  which  plea 
is  merely  to  the  execution  of  the  instrument,  that  it  was  void 
ab  initio,  as  that  it  was  obtained  by  fraud,  a  difi'erent  instrument 
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being  substituted  from  that  which  the  defendant  supposed  he 
was  executing;  that  he  was  made  to  sign  the  instrument  when 
so  drunk  as  not  to  know  wiiat  he  did;  that  it  was  made  by  a 
married  woman,  &c.;  or  that  it  became  void  after  it  was  made, 
and  before  the  commencement  of  the  suit,  by  erasure,  alteration, 
addition,  &c.  1  Chitt.  PL,  479 ;  Collins  v.  Blantern,  2  Wils., 
341,  347;  Lambert  v.  Atkins,  2  Camp.  K.,  272,  273;  Van 
Valkenburgh  v.  Rouk,  12  Johns.,  337;  1  Phill.  on  Ev.,  128; 
Pitt  y.  Smith,  3  Camp.  E,.,  33;  Dor7-  v.  Munsell,  13  Johns.  R., 
430;  6  Com.  Dig.  PL,  2  w  18.  But  where  the  deed  is  merely 
voidable,  on  account  of  infancy  or  duress,  or  void  by  statute, 

as  in  the  case  of  gaming,  &c.,  such  matters  must  in 
[*177]     general  be  ^pleaded.     Ibid.     In  6  Com.  Dig.  PL,  2  w 

18,  treating  of  non  est  factum,  it  appears  that  that  plea 
is  good  in  all  cases,  where  the  bond  or  specialty  was  not 
executed,  or,  if  it  was  executed,  was  void  ab  initio,  and  if 
void  ab  initio,  that  the  facts  which  make  it  so  may  be  averred 
and  specially  pleaded ;  but  that  it  is  no  plea  when  the  deed  is 
only  voidable,  in  which  event,  the  matter  of  avoidance  must 
be  specially  pleaded.  It  would  thus  seem,  that  matter  which 
shows  the  deed  to  be  voidable,  must  be  specially  pleaded,  but 
that  matter  which  shows  the  deed  to  be  void,  may  either  be 
given  in  evidence  under  the  plea  of  non  cd  factum,  or  be 
pleaded  specially. 

A  special  plea  must  state  the  facts  constituting  the  defense 
on  which  the  defendant  means  to  rely,  and,  consequently,  in 
adopting  a  special  plea,  embracing  matter  which  could  be  given 
in  evidence  under  the  plea  of  non  est  factum,  or  which  shows 
the  deed  to  be  voidable,  the  party  is  bound  to  present  those 
facts  in  his  plea.  This  is  necessary  to  enable  the  court  to  de- 
termine, if  an  issue  in  law  be  joined,  whether  the  facts  so 
pleaded  constitue  a  legal  defense ;  or,  if  an  issue  to  the  country 
and  a  verdict,  whether  a  judgment  can  be  rendered.  At  com- 
mon law,  a  seal  importing  a  consideration,  the  want  or  the 
failure  of  consideration  was  not  a  defense,  because  the  party 
would  thus  contradict  his  solemn  oath.  A  distinction,  how- 
ever, exists  between  the  illegality  of  the  consideration,  and  the 
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want  or  the  failure  of  the  coiiside.ration.  The  former,  as  we 
have  seen,  as  it  would  show  the  bond  to  be  void,  it  affecting  its 
execution,  could  be  given  in  evidence  under  the  plea  of  non 
est  factum,  or  be  specially  pleaded;  the  latter  was  only  an 
equitable  defense.  If,  then,  fraud  be  the  ground  of  defensp! 
to  an  action  on  a  deed,  if  it  be  not  given  in  evidence  under  the 
plea  of  non  est  factum,  it  must  be  specially  pleaded. 

On  examination,  I  have  been  unable  to  find  a  single  adjudi- 
cation, other  than  that  of  Pence  et  al.  v.  Smock,  in  support  of 
a  general  plea  of  fraud  to  an  action  on  a  deed,  although  I  have 
met  with  two  or  three  cases,  in  which  such  pleas  have  been 
filed,  but  these  cases  appear  to  have  been  decided  without 
reference  to  such  plea.  From  the  general  principles  of  the 
law,  it  would  seem  that  such  a  plea  could  not  be  sustained,  and 
from  a  decision  to  which  I  will  refer,  the  reasons  why  such  a 
plea  is  not  good,  are,  to  my  satisfaction,  irrefutably  presented. 

A  general  plea  such  as  that  before  me,  with  the  ex- 
■[*178]     ception,  ^perhaps,  of  the  verification,  would  appear 

to  be  warranted  by  a  suggestion  of  Chitty,  at  the  con- 
clusion of  the  form  he  gives  of  a  special  plea  of  covin  and 
fraud,  in  2d  vol.  on  PI.,  512;  and  in  a  note  to  that  plea  he 
says,  "  that  fraud  is  a  defense  at  law."  He  cites  in  support  of 
this  position  Cochshott  v  Bennett,  2  T.  R.,  765,  and  Hayne  v. 
Maltby,  3  lb.,  438.  The  first  was  assumpsit,  the  plea  special, 
and  unquestionably  from  the  action,  the  defense  proper.  The 
second  was  covenant,  but  the  case  does  not  sustain  a  gen- 
eral plea,  nor  does  it  establish  that  fraud  is  a  defense  on  a 
specialty.  The  pleas  were  special  and  the  deed  not  contra- 
dicted, but  avoided  by  collateral  matter,  and  Lord  Kenyan,  in 
answer  to  the  objection  of  an  estoppel,  and  distinguishing  the 
case  before  him  from  one  relied  on,  assumed  ground  entirely 
opposite  to  the  support  of  a  plea  per  fraudem,^  such  as  is  now 
under  examination.  These  cases,  therefore,  neither  support 
the  plea,  nor  the  unqualified  dictum  of  Chitty,  "  that  fraud  is 
a  defense  at  law." 

In  New  York,  in  a  series  of  adjudications,  although  fraud  is 
admitted  to  be  a  defense  in  the  action  of  assumpsit,  it  is  denied 
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to  be  such  in  an  action  on  a  bond.  Dorian  v.  Sammis,  2  Johns. 
R.,  179,  in  a  note;  V7'ooman  v.  Phelps,  2  lb.,  177;  Beecher  v. 
Vrooman,  13  lb.,  302;  Dorr  v.  Munselt,  13  lb.,  430;  Parker 
V.  Parmele,  20  lb.,  130;  Dale  v.  Roosevelt,  9  Cow.  R.,  307: 
Stevens  v.  Judson,  4  Wend.  R.,  471. 

In  Do7T  V.  Munsell,  which  was  debt  on  a  bond,  there  were 
three  pleas — 1,  non  est  factum;  2,  a  special  plea  of  fraud;  3,  a 
general  plea  of  fraud.  On  demurrer  to  the  2d  plea,  C.  J. 
Spencer  said :  "At  law,  the  defendant  cannot  avoid  a  solemn 
deed  on  the  ground  of  a  want  of  consideration.  That  inquiry 
is  precluded  by  the  very  nature  of  the  consideration.  In  some 
elementary  writers  it  is  said,  that  fraud  may  be  given  in  evi- 
dence under  the  plea  of  won  est  factum.  This  must  be  confined 
to  cases  where  the  fraud  relates  to  the  execution  of  the  instru- 
ment; as  if  a  deed  be  fraudulently  misread,  and  is  executed 
under  that  imposition,  or  where  there  is  a  fradulent  substitu- 
tion of  one  deed  for  another,  and  the  party  executes  a  deed  he 
did  not  intend  to  execute."    The  plea  was  adjudged  insufficient. 

Dale  V.  Roosevelt  was  an  action  of  covenant,  and  non  est  fac- 
tum was  pleaded  with  a  stipulation,  "that  the  defendant  might 
give  in  evidence  under  the  plea,  all  matters  which  he  might 
do,  as  if  the  same  had  been  specially  pleaded,  or  notice 
[*179]  thereof  given."  *The  defendent  offered  to  prove 
that  the  execution  of  the  bond  had  been  induced  by 
the  fraudulent  representations  of  the  plaintiff,  that  the  lands 
mentioned  in  it  contained  a  coal  mine,  which  was  untrue:  the 
offer  was  overruled.  It  was  said,  "  the  offer  was  no  more  than 
to  prove  a  partial  failure  of  consideration,  and  that  this  was  no 
defense  to  a  sealed  instrument.  Matter  may  be  shown,  which 
strikes  at  the  contract  itself,  in  such  a  manner  as  to  show  it  had 
no  legal  entity,  as  usury,  simony,"  &c.  The  well -settled  dis- 
tinction was  also  taken  in  this  case,  between  the  illegality  of 
the  consideration,  and  the  want  or  failure  of  consideration,  and 
the  Court  said,  "that  any  matter  which  shows  the  consideration 
illegal  by  the  common  law  or  statute,  may  be  given  in  evidence 
under  7ion  est  factum,  and  that  in  a  court  of  law,  a  bond 
cannot  be  invalidated  for  any  other  cause  than  the  illegality  of 
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the  consideration,  as  when  the  bond  is  void  in  law  or  procured 
by  fraud." 

The  cases  of  Chew,  ex'r.  of  Wormeley,  v.  Moffett,  6  Munf.  R., 
120,  and  Taylor  v.  King,  lb.,  358,  are  accordant,  and  show 
that  fraud  cannot  be  pleaded  to  an  action  at  law  on  a  bond,  and 
limit  its  proof  on  the  plea  of  non  est  factum,  to  the  mere  execu- 
tion of  the  deed;  and  in  a  late  case,  Tomlinson's  adm'r.  v. 
Mason,  6  Rand.  R.,  169,  in  an  action  on  a  bond,  that  court  has 
said,  in  relation  to  a  general  plea  of  fraud,  covin,  and  misrepre- 
sentation, "The  third  (alluding  to  that  plea)  does  not  state 
whether  the  fraud  and  misrepresentation  aifected  the  considera- 
tion of  the  bond,  or  the  manner  of  its  execution,  and  therefore 
presents  no  point  on  which  an  issue  could  be  taken,  or 
judgment  rendered." 

We  have  a  statute  which  authorizes  a  defendant  to  allege, 
by  "  special  plea,"  the  want  or  failure  of  the  consideration  of  a 
specialty.  This  is  unquestionably  an  important  change,  and  a 
great  improvement  of  the  common  law ;  but  it  surely  does  not 
amount  to  a  radical  change  of  all  the  rules  of  pleading 
governing  actions  en  specialties,  nor  can  the  statute,  author- 
izing a  "special  plea"  of  the  want  or  failure  of  the  considera- 
tion of  a  specialty,  be  construed  to  alter  the  rules  of  evidence 
applicable  to  the  plea  of  non  est  factum  and  other  pleas,  or 
legitimate  a  general  plea  of  fraud,  which  leaves  at  large  the 
application  of  testimony  under  it.  The  statute  permits  a 
defense  at  law,  which  was  previously  confined  to  a  court  of 
chancery;  and  when  it  authorizes  a  defendant,  by  "special 
plea,"  to  allege  the  want  or  the  failure  of  the  consid- 
[*180]  eration,  it  could  not  contemplate  *that  a  general  plea 
jper  fraudem,  without  setting  out  the  facts  relied  on, 
and  applying  them  either  to  the  want  or  to  the  failure  of  the 
consideration,  would  be  sufficient.  The  word  "special," 
applied  to  a  plea,  has  a  known,  legal,  and  technical  import,  to 
which  I  have  adverted,  and  of  which  it  is  inadmissible  to 
presume  the  legislature  to  have  been  ignorant.  The  statute 
provides  two  separate  and  distinct  grounds  of  relief  at  law,  by 
special  plea,  neither  of  which  was  available  at  common  law. 
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In  the  language  of  the  Court  in  the  case  of  Tomlinson's  adm/r 
V.  Mason,  may  I  not  say,  "  that  this  plea  does  not  state  whether 
the  fraud  and  misrepresentation  aifected  the  consideration  of 
the  bond,  or  the  manner  of  its  execution,  and  therefore  presents 
no  point  on  which  an  issue  could  be  taken  or  judgment 
rendered."  Exclusive,  however,  of  this  decision,  directly  in 
point,  and  of  our  statutory  provision,  I  regard  the  plea  as 
insufficient,  and  opposed  to  the  principles  to  which,  sustained 
by  authorities,  I  have  adverted. 

Before  I  direct  my  attention  to  the  case  of  Pence  et  al.  v. 
Smock,  I  will  remark,  that  the  want  or  the  failure  of  the 
consideration  of  a  specialty,  may  arise  from  circumstances 
unconnected  with  fraud  on  the  part  of  the  obligee,  or  may 
arise  from  his  fraudulent  act.  The  statute  does  not  seem  to 
contemplate  fraud  as  essential  to  either  defense;  but  when 
either  is  used,  it  must  be  by  "  special  plea ;"  consequently,  the 
plea  in  this  case,  being  general,  cannot  apply.  Its  application 
to  the  execution  of  the  specialty  is  equally  as  inadmissible, 
since,  from  the  positions  assumed,  matter  of  that  character,  if 
not  admissible  under  the  plea  of  non  est  factum,  must  be 
specially  pleaded. 

From  this  examination,  in  which  the  common  law  and  ita 
exposition  by  enlightened  courts,  and  our  particular  statutory 
provisions  are  presented,  I  am  brought  to  the  conclusion  that 
the  Circuit  Court  was  correct  in  its  judgment.  Here  I  would 
willingly  stop,  but  as  my  opinion  is  in  conflict  with  the  case  of 
Pence  et  al.  v.  Smock,  which  has  been  reviewed  in  the  opinion 
just  delivered,  and  recognized  as  law,  it  would  seem  proper  that 
I  should,  also,  examine  the  principles  of  that  case. 

In  that  case,  at  its  Hay  term,  1830,  this  Court  held  a  pleaj 
such  as  the  present,  good,  and  say,  "the  objection  is,  that  the 
particulars  of  fraud  are  not  set  out.  This  general  mode  of 
pleading  fraud,  we  conceive  to  be  correct.  It  is  supported  by 
good  authority."  Wimbish  v.  Tailbois,  1  Plowd.  R., 
[*181]  38,  54;  "^  Tresham's  Case,  9  Co.,  108;  3  Chitt.  PI., 
563;  Mason   v.    Evans,   Cox's   R.,   182;    Gordon  v. 
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Gordon,  1  Stark.  E.,  294.  are  cited.  These  cases  do  not 
establish  to  my  satisfaction  the  sufficiency  of  the  plea.  They 
are  decisive  of  the  law  as  far  as  they  go.  They  relate, 
however,  to  replications  and  to  pleas  presenting  matter 
collateral  to  actions,  and  not  to  such  as  constitute  their 
foundation.  The  case  of  Tailbois  was  trespass  quare  clausum 
f regit:  plea  liberum  tenementum ;  and  replication  thereto,  covin 
in  the  recovery  of  the  land  set  out  in  the  plea.  The  replication 
was  founded  on  the  statute  11  Hen.,  7.  c.  26,  by  which  it  is 
enacted,  "That  upon  recovery  by  covin,  it  shall  be  lawful  for 
the  person  to  enter  into  the  same  tenements,"  &c.  Replication 
adjudged  good,  although  it  showed  covin  generally.  Holes,  J. 
said,  "that  when  statutes  speak  of  covin  generally,  it  shall  be 
shown  generally,  but  otherwise  of  covin  at  common  law." 
Tresham's  Case  was  debt  on  bond  against  an  administratrix. 
Pl^,,  debts  by  recognizances  acknowledged,  &c.,  and  unpaid. 
Replication  J9er /rawcZem  and  adjudged  good.  The  reference  to 
3  Chitt.  PL,  563,  shows  a  form  of  a  replication  per  fraudem  to 
a  plea  of  release.  Gordon  v.  Goj'don  was  covenant,  and  the 
case  went  off,  without  adjudication,  upon  a  plea  of  fraud. 
Chitty  (1st  vol.  on  PI.,  553),  treating  of  replications,  says 
that  "it  is  in  general  unnecessary  to  state  the  particulars  of 
fraud."  He  cites  Tresham's  Case  and  other  cases,  which 
relate,  however,  to  replications  per  fraudem.  In  Sherwood  v. 
Johnson,  1  Wend.  R.,  443,  the  Court  overruled  a  demurrer  to 
a  replication  per  fraudem,  to  a  plea  of  judgments  outstanding, 
and  C.  J.  Savage,  delivering  the  opinion  of  the  Court,  sustains 
the  test  of  Chitty  above  cited,  and  says,  "it  is  sufficient  to 
allege  ffaud  generally."  This  approval  was,  however,  confined 
to  the  particular  point  before  the  Court. 

From  this  general  view  of  the  question,  I  am  compelled  to 
dissent  from  the  opinion  just  delivered.  In  doing  so,  I  feel 
less  reluctance  than  I  otherwise  should,  from  the  reflection, 
that  if  there  be  error  in  the  view  I  have  taken,  the  error  is 
harmless  in  its  operation  upon  the  interests  of  litigants  in  this 
Court. 
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Fer  Curiam, — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &e. 

C.  Fletcher,  for  the  plaintiffs. 
A.  Kinney,  for  the  defendant. 


[*182]    *JoHNSON  and  Another,  Assignees,  v.  Baird. 

CoNTKACT — Tender. — Action  on  a  promise  to  pay  a  certain  sum  in  hats,  ai 
a  certain  time  and  place.  Seld,  that  it  is  a  good  defense  to  such  an  action, 
that  the  defendant  had,  at  the  time  and  place,  the  hats  ready  to  deliver 
conformably  to  the  contract,  buf.  that  no  person  attended  to  receive  them  • 
and  that  he  had  been  always  ready,  and  was  still  ready,  to  deliver  them  at 
the  place  on  demand  (a). 

ERROR  to  the  Washington  Circuit  Court.  The  judgment 
of  the  Circuit  Court,  in  this  case,  was  affirmed  at  the  last  term. 
See  the  opinion,  ante,  p.  153.  The  defendant  in  error  then 
filed  a  petition  for  a  rehearing,  and  the  cause  was  continued. 
The  Court,  at  the  present  term,  overruled  the  petition. 

Stevens,  J. — I  concur  in  the  opinion  of  the  Court;  and  if 
it  were  a  case  of  only  ordinary  importance,  I  should  let  it  pass 
in  silence ;  but  as  principles  of  deep  interest  to  the  community 
at  large  are  involved,  a  few  additional  remarks  may  not, 
perhaps,  be  improper. 

The  action  in  the  court  below  is  founded  on  a  promissory 
note  in  these  words :  "One  day  after  date,  for  value  received, 
I  promise  to  pay  to  Jno.  H.  Farnham,  Esq.,  fourteen  dollars, 
in  fine  hats,  at  my  house  in  Salem.  March  3d,  1830.  William 
Baird."  The  suit  was  brought  before  a  justice  of  the  peace, 
and  the  defense  set  up  was  this :  That  he  the  said  Baird  had, 
at  the  time  and  place  when  and  where  the  note  became  due 
and  payable,  fourteen  dollars'  worth  of  fine  hats,  ready  to  pay 


(a)  See  on  the  subject  of  tender,  18  Ind.,  365;  15  Id.,  1 ;  14  Id.,  566;  2  Id,,  318;  1  Id.,  224, 
254;  5  Blackf.,  298;  30  Ind.,  354;  28  Id.,  15;  27  Id.,  269;  20  Id.,  9,  204;  17  Id.,  99,  504,  607; 
21  Id.,  238,  430 ;  23  Id.,  18 ;  25  Id.,  261 ;  24  Id.,  250 ;  27  Id.,  163 ;  24  Id.,  332,  264 ;  26  Id.,  66. 
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and  deliver  to  said  Farnham  in  discharge  of  the  note,  agreeably 
to  the  tenor  and  effect  thereof,  but  that  no  person  attended  to 
receive  them,  and  that  he  the  said  Baird  had  ever  since  kept 
the  said  hats  ready  at  the  place  aforesaid,  and  that  he  still  had 
them  there  ready  to  pay  and  deliver  to  said  Farnham,  if  he 
would  attend  and  receive  them,  &c.  To  this  defense  the 
defendant  objected,  as  being  insufficient  in  law;  but  the  defense 
was  admitted.  The  case  was  afterwards  carried  to  the  Circuit 
Court  by  appeal,  and  that  court  admitted  the  same  defense, 
and  final  judgment  was  rendered  in  favour  of  the  defendant. 
The  proceedings  were  then  brought  into  this  court  by  a  writ 

of  error,  and  the  judgment  of  the  Circuit  Court  is 
[*183]     affirmed.     *  Several  errors  were  assigned,  and  various 

exceptions  taken,  in  this  court,  to  the  proceedings 
and  judgment  of  the  court  below;  but  my  observations  are 
applicable  only  to  the  legality  and  legal  effect  of  the  defense 
set  u^)  to  the  action,  that  being  the  only  point  in  the  case  of 
any  weight  or  importance. 

Contracts  for  the  delivery  of  specific  articles  are  now,  and 
for  more  than  a  century  have  been,  of  daily  occurrence  in  both 
A.ra erica  and  Europe;  yet,  strange  as  it  may  be,  the  rights  and 
iuties  of  parties  to  such  contracts,  in  some  particulars,  seem  as 
yet  to  remain  unsettled.  Indeed,  the  most  experienced  profes- 
sional men  sometimes  meet  with  difficulties  in  ascertaining  the 
rights  and  duties  of  parties,  and  in  forming  pleadings  adapted 
to  some  of  the  cases  that  arise.  Neither  Chitty  nor  any  other 
writer  with  whose  writings  I  am  acquainted,  has  even  given  an 
intelligible  sketch  of  the  different  pleadings  adapted  to  actions 
founded  on  contracts  for  the  delivery  of  specific  articles:  it 
seems  that  very  little  attention  has  been  given  to  the  subject. 
Chitty  has  omitted  even  the  form  of  a  plea  of  tender,  and 
contented  himself  by  saying  that  a  tender  must  be  pleaded 
specially,  and  cannot  be  given  in  evidence  under  the  general 
issue.  He  gives  the  form  of  a  plea  of  tender  of  money,  but 
says  nothing  about  specific  articles.  The  pleadings,  however, 
of  a  defendant  in  such  cases,  must  be  governed  by  the  same 
general  rules'  that  other  pleadings  are;  and  it  is  said  by  Chitty 
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and  several  other  eminent  law  writers,  that  a  plea  by  a  defend- 
ant of  tender  or  readiness  to  perform,  to  an  action  on  a  contract 
for  the  delivery  of  specific  articles,  is  analagous  to  the  declara- 
tion of  a  plaintiff  on  contracts  for  the  payment  of  specific 
articles,  and  on  contracts  founded  on  executory  considerations; 
and  that  the  same  averments  which  are  required  to  make  a 
good  declaration  in  one  case,  will,  if  properly  applied,  make  a 
good  plea  for  the  defendant  in  the  other  case.  If  this  position 
is  correct,  and  I  incline  to  think  it  must  be,  it  can  generally  be 
ascertained  what  is  necessary  for  a  defendant,  in  an  action  on  a 
contract  for  the  delivery  of  specific  articles,  to  state  in  his  plea 
in  discharge  of  his  contract. 

It  is  well  settled  that,  in  actions  founded  on  executory  con- 
siderations, that  is,  where  the  consideration  of  the  defendant's 
promise  is  something  which  is  stipulated  to  be  done  by  the 
plaintiff,  or  in  the  case  of  reciprocal  covenants,  constituting 
mutual  conditions  to  be  performed  at  the  same  time. 
[*184]  it  is  ^sufficient,  generally,  for  the  plaintiff  to  aver  a 
readiness  to  perform,  and  that  the  defendant  neglected 
to  attend  or  to  perform  his  part.  As  in  an  action  for  not 
delivering  goods  purchased  of  the  defendant  by  the  plaintiff, 
an  averment  that  the  plaintiff  was  ready  at  the  time  and  place 
to  pay  the  price,  is  sufficient.  Again,  it  is  said  by  Chitty  that 
it  is  sufficient  for  the  plaintiff,  in  alleging  an  excuse  for  not 
performing,  to  state  his  readiness  to  perform  the  act,  but  that 
a  performance  was  rendered  unnecessary  by  the  absence  of  the 
defendant,  or  by  his  failure  to  perform  his  part.  By  applying 
this  rule  to  the  plea  of  a  defendant,  it  is  plainly  discovered 
why  several  eminent  law  writers  state  that,  in  all  cases  where 
a  tender  and  refusal  would  be  a  discharge  of  the  contract,  a 
readiness  to  perform  at  the  time  and  place  is  also  a  discharge. 

There  is,  however,  a  difference  in  principle  as  well  as  in  fact, 
between  a  plea  of  tender  and  a  plea  of  readiness  to  perform. 
When  the  defendant  wishes  to  discharge  himself  by  a  tender, 
he  must  show  by  certain  and  direct  averments,  that  he  had  the 
articles  ready  at  the  time  and  place,  and  that  he  tendered  them, 
&c.,   in  performance  of  his  contract,   but  that   the  plaintiff 
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refused  to  receive  them.  In  this  plea  the  default  is  thrown 
upon  the  plaintiff,  by  showing  that  he  refused  to  receive  the 
articles.  But  when  a  defendant  relies  upon  the  plea  of  readi- 
ness only,  he  must  not  only  show  that  he  was  ready  at  the  time 
and  place,  with  the  articles  to  pay  and  deliver  to  the  plaintiff, 
according  to  the  tenor  and  effect  of  his  contract,  but  he  must 
also  show  that  the  plaintiff  rendered  a  tender,  or  any  further 
act  on  his  part,  unnecessary,  by  averring  that  the  plaintiff  was 
absent  and  did  not  attend  to  receive  the  articles.  In  this  plea 
the  default  is  thrown  on  the  plaintiff,  by  showing  that  he 
neglected  to  attend  at  the  proper  time  and  place  to  receive  the 
articles,  and  thereby  defeated  the  tender  and  delivery  of  the 
articles  agreeably  to  the  contract. 

In  Bacon's  Abridgement,  it  is  said  that  every  consequence 
which  follows  a  tender  and  refusal,  will  follow  from  being 
ready  to  tender,  in  case  the  party  M^iose  duty  it  is  to  be 
present,  neglects  to  be  present;  and  that  if  every  such  conse- 
quence did  not  follow,  it  would  frequently  happen,  that 
notwithstanding  one  party  might  do  all  that  would  be  really 
necessary  in  justice   and   honesty   to    do,   yet   all   would   be 

defeated  by  the  willful  absence  of  the  other  party. 
[*185]     Chipman,  in  his  treatise  on  the  ^subject,  lays  it  down 

as  good  law,  standing  uncontradicted,  that  if  a  note 
of  hand  be  given  for  the  payment  of  specific  articles  at  a 
certain  time  and  place,  and  the  maker  of  the  note  is  ready  at 
the  time  and  place  with  the  articles,  to  make  the  payment,  and 
the  creditor  fails  to  attend  to  receive  them,  it  will  be  a  good 
plea  to  an  action  on  the  note.  In  the  case  of  Robins  v.  I/uce, 
4  Mass.  R.,  474,  it  is  decided  that  to  an  action  on  a  written 
promise  to  deliver  specific  articles  at  a  given  day  and  place,  it 
is  a  good  plea  in  bar  that  the  defendant  was  ready  at  the  day 
and  place,  to  deliver  the  articles  to  the  plaintiff,  but  he  was 
not  there  to  receive  them.  The  learned  Chief  Justice,  in 
delivering  the  opinion  of  the  Court,  among  other  things,  said, 
the  defendant  had  done  all  he  was  bound  to  do,  and  that 
it  was  owing  to  the  plaintiff's  own  laches  that  the  contract  was 
not  performed. 

Vol  III.— 1.4  (209) 
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In  the  case  of  Conn  v.  Gano,  1  Ohio  E,.,  483,  the  Court  says, 
that  where  money  is  payable  at  a  given  day  and  place,  and  the 
defendant  is  ready  at  the  time  and  place,  with  the  money  to 
pay,  and  there  is  no  person  there  to  receive  it,  that  he  has  done 
all  that  was  necessary  for  him  to  do,  and  that  no  action  will 
Ke  against  him  for  the  money,  until  a  subsequent  demand  is 
made  of  him.  The  Court  further  says  that  the  right  of  the 
plaintiff,  in  the  first  instance,  does  not  depend  upon  a  demand; 
that  it  is  complete  by  the  terms  of  the  contract,  and  no  demand 
is  necessary ;  but  that  after  he  has  been  guilty  of  laches,  in 
failing  to  attend  at  the  time  and  place  of  payment,  to  receive 
his  pay,  his  right  of  action  is  gone,  until  he  makes  a  demand, 
if  the  defendant  attended  at  the  time  and  place  to  pay  him. 
If  this  decision  respecting  the  payment  of  money  at  a  given 
time  and  place,  is  good  law,  common  sense,  and  justice,  as  the 
Supreme  Court  of  the  State  of  Ohio  says  it  is,  it  must  most 
certainly  be  good  law,  common  sense,  and  justice,  when  applied 
to  contracts  for  the  delivery  of  specific  articles  at  a  given  time 
and  place.  In  the  case  of  Crouche  v.  Fastojfe,  Sir  Thomas 
Raymond,  418,  it  is  decided  that  where  the  payment  is  to  be 
made  at  a  certain  time  and  place,  the  defendant  may  excuse 
himself  by  pleading  that  he  was  ready  to  make  payment  at 
the  time  and  place  appointed,  and  that  no  one  was  there  to 
receive  it,  and  that  he  has  always  since  been  ready,  &c.,  without 
averring  a  tender. 

Many  other  cases  and    dicta  may  be  found  in  the  books 

which   sustain   the   same    principle,    but    I   deem   it 

['^186]     unnecessary  to  ^pursue  the  books  any  further ;  my 

opinion  is  fixed,  and  I  will  proceed  to  state  it  in  as 

few  words  as  possible. 

By  natural  law  and  justice,  every  debtor  is  excused  if  he 
does  all  that  the  creditor  permits  him  to  do,  or  all  that  is 
necessary  for  him  to  do,  towards  a  performance;  and  the 
common  law  permits  such  debtor  to  plead  the  facts  in  bar  of 
any  action  brought  against  him  for  a  non-performance. 
Hence,  in  the  case  of  a  contract  for  the  delivery  of  specific 
articles,  at  a  given  time  and   place,   if  the   debtor   has   the 
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articles  at  the  place  on  the  day,  ready  to  deliver,  and  the 
creditor  does  not  attend  to  receive  them,  he  may  plead  the 
facts  in  bar  of  an  action "  brought  on  contract  for  a  non-per- 
formance. In  such  case  the  debtor  may,  if  he  choose,  set 
off  the  articles  for  the  creditor,  by  weight,  measure,  count, 
or  value,  according  to  the  contract,  and  if  the  creditor  do  not 
come  to  receive  them,  the  debtor  may  abandon  them,  and  if 
he  do  so,  he  is  discharged  from  all  liability  or  responsibility , 
and  if  the  articles  be  lost  or  damaged,  the  loss  falls  on  tne 
creditor.  But  if  the  debtor  should  not  abandon  the  articles, 
but  elect  to  retain  them  in  his  own  possession,  he  is  bound  to 
keep  them  safely  at  his  peril  for  the  creditor,  and  is  liable 
for  them  if  they  are  damged  or  lost;  and  he  is  bound  to 
leliver  them  to  the  creditor  whenever  he  calls  at  the  place 
for  them.  Where  money  is  tendered  on  a  bond  for  the  pay- 
ment of  money,  and  the  person  tendering  it  elects  to  retain 
possession  of  it,  he  is  always  accountable  for  it,  and  always 
must  have  it  ready ;  and  when  he  pleads  the  tender,  he  must 
bring  it  into  court  and  there  have  it  for  the  creditor;  and 
just  so  in  the  case  of  specific  articles,  on  a  plea  of  readiness 
to  perform,  if  the  debtor  retain  possession  of  the  articles,  he 
must  show  that  he  has  kept  them  safely,  and  has  always  been 
and  still  is  ready  to  deliver  them,  and  although  he  is  not 
bound  to  bring  them  into  court,  yet  he  must  distinctly  aver 
and  show  where  they  are,  that  is,  that  they  are  at  the  place 
appointed  for  payment,  and  that  they  have  always  been  there 
ready  to  be  delivered. 

The  plea  of  readiness  to  perform  is  dictated  and  sustained 
by  common  sense,  the  common  and  daily  transactions  of  men, 
and  by  the  principles  of  natural  justice,  and  is  allowed  for  the 
mutual  benefit  of  both  parties,  and  not  solely  for  the  benefit 
of  the  defendant,  as  was  said   in   argument;  and,  therefore, 

when  the  defendant  elects  to  avail  himself  of  such  a 
[*187]     defense,  and  ^retains  the  articles  in  his   possession, 

he  is  bound  at  his  own  peril  and  risk  to  keep  them 
safely,  and  to  deliver  them  to  the  creditor  on  his  demand; 
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and  should  he  neglect  or  refuse  so  to  do,  he  is  liable  in  an 
action  of  trover  and  conversion. 

It  is,  however,  insisted  by  the  petitioners  that  it  is,  in  all 
cases,  absolutely  necessary  that  the  articles  should  be  set  apart 
and  separated  from  all  others  by  measure,  count,  weight,  or 
value,  agreeably  to  the  debtor's  contract,  so  that  they  maybe 
distinguished  and  known ;  otherwise  no  action  can  be  maintained 
by  the  creditor  for  them.  This  position  is  correct  in  all  cases 
where  the  debtor  wishes  to  discharge  himself,  not  only  from  the 
contract,  but  also  from  all  future  liability  for  the  articles  so  set 
apart.  Whenever  the  defendant  delivers  the  articles  at  the 
time  and  place  of  payment,  and  there  abandons  them  and  leaves 
them  for  the  creditor,  he  must  set  them  off  by  count,  measure, 
weight,  or  value,  agreeably  to  his  contract,  so  that  the  creditor 
can  distinguish  and  know  them,  and  maintain  an  action  of 
trover  and  conversion  for  them,  against  any  person  into  whose 
hands  they  may  fall.  Bu<-  where  the  debtor  elects  to  keep 
possession  of  the  articles,  he  undertakes,  at  his  own  peril  and 
risk,  to  safely  keep  them  for  the  creditor,  and  to  deliver  them 
to  him  whenever  he  demands  them  of  him  at  the  proper  place. 
By  his  plea  he  admits  the  facts  so  to  exist,  and  acknowledges 
his  duty  to  safely  keep  and  deliver  the  articles  on  demand ;  he 
makes  the  whole  a  matter  of  record,  by  which  he  is  forever 
bound.  He  can  not  afterwards  dispute  the  creditor's  title;  he 
never  can  say  that  he  does  not  know  which  articles  belong  to 
the  creditor ;  he  can  not  say  that  the  articles  are  lost  or  destroyed, 
or  that  they  are  not  in  his  possession.  It  is  therefore  sujSicient, 
in  a  plea  like  this,  to  describe  the  articles  as  they  are  described 
in  the  contract,  for  the  creditor,  in  such  case,  will  need  no  proof 
in  sustaining  an  action  of  trover  and  conversion  against  the 
debtor,  other  than  the  plea  and  a  subsequent  demand  and 
refusal. 

In  pronouncing  this  opinion,  I  well  know  that  I  am  differing 
with  many  whose  opinion  is  far  superior  to  mine;  but  I  sin- 
cerely believe  it  to  be  founded  in  correct  and  clear  principles 
of  law,  and  my  duty  requires  mo  to  exjiress  my  own,  and  not 
the  opinion  of  others.     I  am  also  well  njtpriscd  that  tlii'^  docision 
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has  but  few  adjudications,  which  are  directly  in  point,  to  sustain 
it ;  but,  on  the  other  hand,  I  am  authorized  to  say  that 
[*188]     *there  is,  perhaps,  no  decision  directly  in  point  which 
can  be  considered  as  authority  contradicting  it. 

The  cases  of  Ntehols  v.  Whiting,  1  Root,  443,  and  Barns  v. 
Graham,  4  Cow.,  452,  may  be  thought,  by  some,  to  be  opposed; 
but,  upon  a  strict  examination,  they  will  be  found  not  to  be  so. 
In  both  those  cases  the  defense  set  up  was  clearly  unavailable 
It  was  this :  That  the  debtor  was  ready  at  the  time  and  place 
of  payment,  with  the  articles,  but  that  there  was  no  one  there 
to  receive  them.  Those  pleas  both  stop  here;  they  do  not 
inform  the  creditor  where  his  articles  are;  they  do  not  aver 
that  they  set  ofp  the  articles  by  weight,  count,  measure,  descrip- 
tion, or  value,  and  there  left  and  abandoned  them  for  the 
creditor;  nor  do  they  aver  that  they  retained  the  articles  in 
their  own  possession,  and  had  always  kept  them  ready,  and  still 
had  them  ready,  at  the  place,  &c.  In  every  point  of  view 
those  pleas  were  insufficient. 

If,  however,  we  lay  aside  all  precedent  and  authority,  I  think 
the  course  here  taken  is  dictated  and  sustained  by  the  principles 
of  sound  policy,  natural  justice,  and  good  reason,  and  is  not 
only  safe,  but  is  conducive  to  the  attainment  of  justice  between 
men.  Principles  of  good  sense  and  natural  justice,  adapted  to 
the  transactions  of  men,  ought  never  to  be  lost  sight  of  in  estab- 
lishing a  municipal  code.  The  common  law  pays  a  constant 
regard  to  them,  and  permits  no  rule  of  decision  which  invites 
or  favours  a  violation  of  those  principles;  and  a  very  learned 
judge  has  said  that  when  principles  are  strong,  it  is  sufficient 
that  there  have  been  no  direct  decisions  in  point  to  the  contrary. 
This  system  of  pleading  in  those  cases  appears  to  me  to  be  fairly 
supported  by  analogy,  and  is  certainly  not  repugnant  to  any 
settled  principle  of  law;  by  it  this  branch  of  pleading  and  evi- 
dence is  cleared  of  contradiction  and  inconsistency. 

I  readily  admit  that  the  common  law  adjudications  on  this 
subject,  as  they  stood  in  the  days  of  Coke,  are,  in  some  particu- 
lars, in  apparent  confliction  not  only  with  some  branches  of  this 
decision,  but  also  with  some  branches  of  most  of  the  modern 

(213) 


188-89       SUPREME  COUUT  OF  INDIANA. 

Dickson  v.  Kelsey. 

decisions.  But  that  is  not  a  matter  of  surprise.  At  that  time 
very  few  actions  were  brought  on  sucli  contracts;  personal 
goods,  at  that  day,  were  scarcely  considered  worthy  of  the 
attention  of  the  law ;  the  action  of  trover  and  conversion  by  the 
creditor  to  recover  specific  articles  of  personal  goods,  after  a 
tender  of  them  in  discharge  of  a  contract  for  the  delivery  of 

them,  was  then  unknown. 
[*189]  *Sinee  those  days,  civil  society  and  the  relations, 
duties,  and  transactions  of  men,  have  undergone  an 
entire  change.  It  is  since  that  period  that  commercial  law 
has  taken  its  rise,  and  has  been,  with  such  wondrous  and 
beneficial  effect,  applied  to  all  manner  of  contracts  respecting 
personal  goods;  hence,  the  great  changes  in  the  law,  rules  of 
pleading,  and  rules  of  judicial  decision.  The  great  excellence 
o£  the  common  law  exists  in  its  flexibility;  in  its  being  a 
science  which  can  always  adapt  itself  to  every  situation  of 
society,  and  apply  the  rules  of  common  sense,  sound  policy, 
and  natural  justice,  to  the  transactions  of  men. 

J.  H.  Farnham,  for  the  plaintiffs. 

/.  Howk,  for  the  defendant. 


Dickson  v.  Kelsey,  on  Appeal. 

DICKSON  aud  Kelsey  having  bought  lands  and  built  mills 
in  partnership,  executed  a  written  agreement,  stating  that 
Dickson  had  bought  Kehey's  interest  in  the  mills  and  lands 
adjoining  them,  and  was  to  pay  him  for  the  same  $500.  In  a 
suit  by  Kelsey  against  Dickson  on  this  agreement,  Dickson 
demanded,  by  way  of  set-off,  a  certain  sum  of  money  which 
he  alleged  he  had  advanced  for  Kelsey,  in  building  the  Diills. 

Held,  that  Kelsey  might  introduce  a  Avitness  to  prove,  in 
opposition  to  Dickson's  demand,  that  Dickson  had  acknowl- 
edged, after  the  date  of  the  written  agreement  that  the  money 
mentioned  in  that  agreement,  was  to  be  over  and  above  the 
ex])enscs  of  building  the  mills  (a). 

'u)     See  Roclchill  T,  Spragg.i  el  ah,  9  Ind.,  30. 
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Scott  v.  Mortsinger,  in  Error. 

THE  defendant  moved  that  the  plaintiff  should  give  security 
for  costs,  and  founded  his  motion  on  an  affidavit  (under  the 

statute  of  1831),  that  the  plaintiff  was  a  non-resident, 
[*190]     had   no  *just  cause  of  action,  &c.      Held,  that,  on 

motions  of  this  kind,  there  should  be  no  examination 
of  witnesses  viva  voce,  nor  any  supplementary  or  counter  affi- 
davits. 1  Arch.  Pr.,  66 ;  Levns  v.  Brackenridge,  May  term, 
1821  (1). 

(1)  So  much  of  the  act  referred  to  in  the  text,  as  relates  to  the  requiring 
of  security  for  costs  of  resident  plaintiffs,  is  repealed.    Stat.  1834,  p.  171. 


Cummins  v.  Butler. 


Slander — Pleading. — A  declaration  in  slander  stated  that  the  defendant 
on  a  certain  day,  and  at  divers  other  days  and  times,  spoke  of  the  plaintiff 
certain  slanderous  words.  Held,  that  the  words  "  and  at  divers  other 
days  and  times,"  were  surplusage,  and  not  a  ground  of  special  demurrer. 

Same. — -A  count  in  slander  stated,  that  the  defendant  had  spoken  of  and 
concerning  the  plaintiff  these  ftilse  and  slanderous  words,  viz.  John  Butler 
(jneaning  the  said  plaintiff)  swore  a  lie  in  the  case  of  Noah  Andevson 
against  myself  (meaning  him  the  said  defendant,  and  referring  to  a  suit 
previously  determined  in  the  Pike  Circuit  Court),  and  I  (the  said  defendant 
meaning)  can  prove  it.  Held,  that  this  was  not  a  sufficient  statement  that 
the  defendant  had  charged  the  plaintiff  with  perjury  (a). 

Same. — If  a  count  charge  the  defendant  with  speaking  certain  actionable 
words,  and  also  other  words  not  actionable,  a  demurrer  to  the  whole  count 
cannot  be  sustained  (b). 

ERROR  to  the  Pike  Circuit  Court.    Butler  was  the  plaintiff 
below,  and  Qummins  the  defendant. 

(a)  Sliinloub  v.  Ammerman,  7  Ind.,  347. 

(6)    Wyant  v.  SmtlJt,  5  Blackf.,  293;  Abrams  v.  Smith,  8  Id.,  96. 
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M'KiNNEY,  J. — This  is  an  action  of  trespass  on  the  case  ii 
slander.  The  declaration  contains  one  count,  in  which  it  is 
charged,  ''that  the  defendant,  on  the  1st  day  of  February, 
1829,  and  at  divers  other  days  and  times,  to  wit,  &c.,  spoke 
and  published  of  and  concerning  the  said  plaintiff,  these  false 
and  scandalous  words,  to  wit :  '  John  Butler  (meaning  the  said 
plaintiff)  swore  a  lie  in  the  case  of  Noah  Anderson  against 
myself  (meaning  him  the  said  defendant,  and  referring  to  a 
suit  previously  determined  in  the  Pike  Circuit  Court),  and  I 
(the  said  defendant  meaning)  can  prove  it.  He  (the  said  John 
meaning)  is  perjured,  and  I  (meaning  the  said  defendant) 
intend  to  send  him  to  the  penitentiary.'"  Demurrer  to  the 
declaration,  and  the  following  causes  assigned :  1,  the 
[*191]  plaintiff  alleges  a  certain  day  on  which  *the  defendant 
spoke  the  words,  and  divers  days ;  2,  it  is  not  alleged 
with  sufficient  certainty,  to  what  court  the  defendant  referred. 
in  which  the  lie  was  sworn.  The  demurrer  was  overruled,  and 
a  verdict  and  judgment  rendered  for  the  plaintiff. 

A  number  of  errors  are  assigned.  They,  however,  resolve 
themselves  into  the  proposition  of  error  by  the  Circuit  Court, 
in  overruling  the  demurrer — 1st,  because  the  words  are  charged 
to  have  been  spoken  at  divers  other  days  and  times;  2dly,  from 
the  insufficiency  of  the  declaration,  there  being  no  colloquium, 
and  from  its  containing  two  charges,  the  one  good,  for  words 
of  themselves  actionable,  and  the  other  insufficient,  it  being 
for  words  of  themselves  not  actionable,  nor  rendered  so  by 
proper  averments.  We  will  examine  the  objections  in  the 
order  in  which  they  are  presented. 

The  declaration  alleges  that  on  the  1st  day  of  February, 
1829,  and  at  divers  other  days  and  times,  &c.,  the  defendant 
spoke,  &c.  This  mode  of  declaring  is  objected  to,  from  its 
being  inferred  that  the  act  charged  is  laid  under  a  continuando. 
If,  on  examination,  it  be  found  that  these  words  are  not  within 
the  technical  meaning  of  a  continuando,  and  should  be  treated 
as  surplusage,  the  objection  cannot  be  sustained.  The  continue 
ando  appears  to  have  been  peculiarly  appropriate  to  the  action 
of  trespass  to  land,  in  which  the  injury  m^iy  be  committed  on 
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several  days;  and,  in  such  actions,  the  plaintiff  would  be 
precluded  from  giving  evidence  of  repeated  and  continued  acts 
of  trespass,  unless  committed  during  the  time  laid  in  his  decla- 
ration, though  he  might  recover  for  a  single  act  prior  to  the 
first  day  laid.  But  as,  in  general,  in  actions  ex  delicto,  the 
plaintiff  is  not  confined  to  the  time  laid  in  the  declaration,  in 
such  actions,  with  the  exception  for  the  specific  purpose  men- 
tioned, when  the  act  is  single  in  its  nature,  as  in  the  case  of 
assault,  a  continuando  would  be  improper.  1  Chitt.  PI.,  384; 
1  Saund.  R.,  24,  n.  1.  A  distinction  is,  however,  take;i, 
between  declaring  with  a  continuando,  and  charging  an  act  to 
have  been  committed  on  divers  days  and  times,  between  a 
given  day  and  the  institution  of  the  suit;  and  although  tres- 
pass for  loose  chatties  cannot  be  brought  with  a  continuando, 
yet  it  may  in  the  latter  mode  of  declaring.  2  Salk.  E,.,  638 ; 
Bull.  N.  P.,  86. 

A  greater  relaxation  of  the  rule  from  the  distinction  taken, 
applies  to  the  action  for  an  assault,  which  act  being  single  in 

its  nature,  we  have  seen  could  not  be  laid  under  a 
[*192]     continuando,  *yet  may  be  charged  in  the  latter  form. 

This  was  settled  in  the  case  of  Burgess  v.  Freelove,  2 
Bos.  &  Pull.,  425,  on  special  demurrer ;  and  the  authority  of 
Mitchell  V.  Neale  et  ux.,  Cowp.  Eep.,  828,  relied  on  in  support 
of  the  demurrer  as  in  point,  was  denied,  the  above  distinction 
not  having  been  taken;  and  it  was  shown  that  no  incon- 
venience could  arise  to  the  defendant,  as  evidence  could  only 
be  given  of  a  single  act.  The  case  of  Benson  v.  Swift,  2  Mass. 
P.,  50,  would  seem  to  be  in  unison  with  Burgess  v.  Freelove, 
though  the  question  was  not  presented  in  a  similar  manner. 

In  the  case  before  us,  the  application  of  the  rule  thus  settled 
would  appear  to  be  proper.  In  slander,  to  show  the  existence 
of  malice,  the  plaintiff  is  permitted,  after  giving  evidence  of 
the  words  charged  in  the  declaration,  to  prove  the  speaking  of 
other  distinct  actionable  words,  both  before  and  after  the 
institution  of  the  suit;  and  from  analogy  to  assault,  and  on 
general  principle,  each  of  the  acts  being  single  in  their  nature, 
we  should  think  that  the  mode  of  thus  declaring,  admissible 
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in  the  one,  should  not  be  rejected  in  the  other.  We  think, 
however,  that  the  words  objected  to,  as  they  do  npt  amount  to 
the  substituted  mode  of  declaring,  much  less  to  a  continuando, 
must  be  regarded  as  surplusage. 

As  respects  the  second  point,  it  may  be  remarked  that  when 
words  are  not  actionable  per  se,  but  are  rendered  so  by  reference 
to  some  extrinsic  matter,  it  is  necessary  not  only  to  state  that 
such  matter  existed,  but  that  the  words  were  spoken  of  and 
concerning  it;  and  that  in  a  charge  importing  perjury,  four 
distinct  allegations  are  necessary  in  a  declaration — 1,  the  fact 
of  an  oath  being  taken  in  a  competent  court;  2,  a  colloquium 
by  the  defendant  of  and  concerning  such  oath ;  3,  the  words 
themselves ;  and  4,  the  innuendo,  that  the  defendant  meant  by 
those  words  to  impute  perjury  to  the  plaintiff.  The  words 
"  he  has  sworn  false,"  "  he  has  sworn  to  a  lie,"  are  not  per  sc 
actionable,  and  to  become  so,  they  must  be  connected  with  a 
judicial  proceeding.  1  Chitt.  PL,  382;  Watson  v.  Hampton, 
2  Bibb,  319;  Vaughan  v.  Havens,  8  Johns.  R.,  109;  Martin 
V.  Melton,  4  Bibb,  99.  To  render  such  words  actionable,  they 
must  be  laid  with  a  colloquium  of  its  being  in  a  court  of  com- 
petent jurisdiction,  and  on  a  point  material  to  the  issue. 
Niven  v.  Munn,  13  Johns.  R.,  48.  In  M'Claughryy.  Wetmore, 
6  Johns.  Rep.,  82,  and  in  Watson  v.  Hampton,  supra, 
r*193]  it  is  held,  that  the  *want  of  a  colloquium  is  not  cured 
by  an  innuendo,  for  that  can  explain,  but  not  enlarge, 
thv-  meaning  of  words,  without  the  aid  of  a  colloquium. 

The  words  in  the  declaration,  charged  to  be  spoken,  follow 
the  inducement  of  good  character,  and  omitting  a  colloquium, 
or  any  reference  whatever  to  a  judicial  proceeding,  the  plaintiff 
by  an  innuendo,  would  connect  the  words  with  such  a  proceed- 
ing. This,  from  the  authorities  cited,  and  the  nature  of  an 
innuendo,  is  admissible,  as  the  innuendo  can  only  explain 
matter  already  expressed,  but  cannot  add  to,  or  enlarge,  or 
change  the  sense  of  the  previous  words.  1  Saund.  R.,  243, 
n.  4;  1  Chitt.  PL,  383. 

The  first  set  of  words  in  the  declaration,  being  thus  unac- 
companied by  the  necessary  allegations  to  render  them  action- 
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able,  had  the  defendant  confined  his  demurrer  to  that  portion 
of  the  count,  it  must  have  been  sustained ;  but  the  demurrer 
is  to  the  whole  declaration,  and  as  the  succeeding  words, 
constituting  a  distinct  and  independent  charge,  are  of  them- 
selves actionable,  we  think  the  Circuit  Court  was  correct  in 
its  judgment;  for  the  law  is  clear,  that  when  some  of  the 
words  charged  are  not  actionable,  yet  if  spoken  at  the  same 
time  with  words  that  are  actionable,  they  may  all  be  stated 
in  one  count. 

Pe7^  Curiam. — The  judgment  is  affirmed,  with  five  per  eent. 
damages  and  costs. 

J.  B.  Ray,  for  the  plaintiff. 

S.  Hall,  for  the  defendant. 


Cox  V.  The  State. 

Navigable  Streams — Obstkuctions. — The  acts  of  the  State  Legislature  of 
1829  and  1831,  making  it  a  penal  offense  to  erect  or  continue  any  obstruc- 
tions in  certain  navigable  streams  within  the  State,  are  constitutional  and 
valid. 

Same. — The  public  have  a  right  of  way  in  navigable  streams  within  the 
State,  which  right  cannot  be  interrupted  by  the  owners  of  the  banks  of 
such  streams. 

Same. — Neither  the  State  Legislature,  nor  Congress,  can  authorize  the 
erection  of  obstructions  in  any  navigable  stream,  within  the  State  (a) 

Same — Indictment. — An  indictment  for  obstructing  a  navigable  stream 
must  state  the  name  of  the  stream,  that  the  part  obstructed  is  navigable, 
and  that  the  bed  has  not  been  surveyed  and  sold  as  land  by  the  United 
States:  it  must,  also,  state  the  place  where  the  obstruction  is  situated,  that 
the  passage  of  boats  is  obstructed,  &c.,  (b). 

[*194]         TERROR  to  the  Morgan  Circuit  Court. 

Stevens,  J. — At  the   April  term,    1832,   of  the 
Morgan  Circuit  Court,  Cox  was  indicted  for  obstructing  the 

(a)  See  Neaderhouser  v.  The  StaU,  28  Ind.,  257. 
(h)    Wood  V.  The  Stale,  6  Ind.,  4-33 
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west  branch  of  White  river.  The  indictment  contains  two 
counts.  The  first  count  charges  that  Cox,  with  force  and 
arms,  did  erect  and  keep  up  a  certain  mill-dam,  in  and  across 
the  bed  of  said  stream,  below  the  Delaware  towns;  and  that 
said  mill-dam  so  erected  is  still  kept  up,  and  that  it  destroys  the 
navigation  of  the  stream.  The  second  count  charges  that  the 
said  Cox,  with  force  and  arms,  did  erect  and  keep  up  a  certain 
other  mill-dam,  of  the  height  of  three  feet,  across  the  main 
channel  of  the  stream,  beginning  on  the  west  side  thereof, 
and  extending  up,  along,  and  across  the  same,  about  fifty  rods, 
to  the  upper  end  of  an  island,  so  as  to  divert,  alter,  and  change 
the  channel  of  it;  and  that  said  mill-dam  is  calculated  to 
destroy,  injure,  and  obstruct  the  navigation,  said  river  being 
a  public  highway.  An  issue  was  joined  on  the  plea  of  not 
guilty,  which  was  tried  by  a  jury;  a  general  verdict  of  guilty 
found;  a  fine  of  five  dollars  assessed;  and  final  judgment 
rendered  thereon  by  the  Court. 

To  these  proceedings,  record,  and  judgment,  several  objec- 
tions are  raised — the  first  of  which  is,  that  the  west  branch  of 
White  river  is  one  of  the  navigable  waters  declared  to  be 
common  highways,  to  remain  forever  free,  by  the  last  clause 
of  the  4th  article  of  the  ordinance  of  Congress  of  the  13th  of 
July,  1787;  that  the  bed  thereof  has  not  been  surveyed  and 
sold  as  land  by  the  United  States,  but  has  been  returned  as  one 
of  those  navigable  streams;  that  it  is  not  within  the  legal 
control  or  protection  of  the  State  of  Indiana;  and  that  there- 
fore the  acts  of  1829  and  1831,  making  it  a  penal  offense 
against  the  State  to  obstruct  any  of  those  streams,  is  unconsti- 
tutional and  void.  To  sustain  this  objection,  the  ordinance  of 
Congress  of  the  13th  of  July,  1787,  the  acts  of  Congress  of 
the  18th  of  May,  1817,  3d  of  March,  1803,  26th  of  March, 
1804,  the  proviso  to  the  4th  section  of  the  act  of  the  19th  of 
April  1816,  and  the  ordinance  of  Indiana  of  the  29th  of  June, 
1816,  are  relied  on. 

By  the  latter  clause  of  the  said  4th  article  of  said  ordinance 
of  Congress  of  the  13th  of  July,  1787,  it  is  ordained,  that  the 
navigable  waters  of  the  territory  northwest  of  the  river  Ohio, 
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leading  into  the  Mississippi  and  St.  Lawrenee,  shall  be  common 
highways,  and  be  forever  free,  as  well  to  the  inhabitants  of 
said  territory  as  to  the  citizens  of  the  United  States, 
[*195]  and  those  of  *other  States  that  may  be  admitted  into 
the  confederacy,  without  any  tax,  impost,  or  duty 
therefor.  The  acts  of  Congress  of  the  18th  of  May,  1817,  3d 
of  March,  1803,  and  26th  of  March,  1804,  establish  that  the 
navigable  rivers  and  streams,  through  the  domain  of  the 
United  States,  shall  be  and  remain  public  highways;  and  that 
streams  not  navigable,  having  the  opposite  banks  owned  by 
different  persons,  shall  have  their  beds  and  waters  common  to 
both.  The  act  of  Congress  of  the  19th  of  April,  1816,  is  the 
act  enabling  the  people  of  the  Indiana  Territory  to  form  a 
constitution  and  State  government,  and  the  proviso  to  the  4th 
section  declares,  that  the  articles  of  the  ordinance  of  the  13th 
of  July,  1787,  are  irrevocable,  and  that  the  constitution  and 
State  government  of  the  Territory,  when  formed,  should  not 
be  repugnant  to  those  articles;  and  the  ordinance  of  Indiana 
of  the  29  th  of  June,  1816,  accepts  the  propositions  and  condi- 
tions of  that  act  of  Congress. 

The  State,  by  her  statute  of  the  23d  of  January,  1829,  and 
the  42d  section  of  the  statute  respecting  crime  and  punishment, 
of  the  10th  of  February,  1831,  has  enacted  that  any  person  or 
persons,  who  shall  erect  and  keep  up,  maintain,  or  continue,  or 
who  may  have  erected  and  shall  continue  to  keep  up  any  mill- 
dam,  or  other  artificial  obstruction  in  or  across  the  bed  or 
channel  of  any  navigable  stream  or  river,  and  the  bed  or 
channel  thereof  has  not  been  surveyed  and  sold  as  land  by  the 
United  States,  shall,  upon  conviction  by  indictment,  be  fined 
in  any  sum  not  less  than  three  dollars  nor  more  than  $500,  for 
each  week  any  such  dam  or  artificial  obstruction  may  have 
been  kept  up,  maintained,  or  continued.  This  indictment  is 
bottomed  on  those  statutory  provisions  of  the  State,  and  if  they 
are  unconstitutional,  the  indictment  and  proceedings  thereon 
must  all  fall.  We  do  not,  however,  think  they  are  uncon- 
stitutional. The  several  States  of  the  Union  are  confed- 
erated together   for   national   purposes,  yet    they    are  in  all 
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Other  respects  independent  sovereignties.  Thef  if^axn.  iheir 
individual  sovereignty,  and  with  respect  Lo  thoir  rouuioipal 
regulations,  are  sovereign  in  every  senae  of  the  word,  and 
independent  of  each  other,  and  of  Ihe  federal  government, 
except  so  far  as  those  sovereign  right<^  and  powers  may  have 
been  surrendered  or  abridged,  by  the  federal  constitution,  or 
by  compact.  They  are  not  excluded  fiom  the  exercise  of -any 
power  belonging  to  free  and  independent  sovereignty,  except  in 

three  cases;  1,  where  j  pov/er  is  granted  in  exclusive 
[*196]     *  terms   to   the   genera'    government;    2,    where   the 

States  are  in  express  terms  prohibited  from  the 
exercise  of  any  power ;  and  3^  where  a  power  is  granted  to  the 
general  government,  the  cocemporaneous  exercise  of  which  by 
the  States  would  be  inoj^npatible.  These  State  enactments, 
now  under  consideraticn,  cannot  fall  under  either  of  those 
heads.  The  State  has  not  passed  her  legal  constitutional  limits 
and  infringed  the  ri|^-iits  of  either  her  own  citizens,  or  the 
rights  of  the  citizens  of  other  States;  nor  has  she  brought 
herself  in  collision  with  any  act  of  congress,  or  with  the 
judicial  powers  of  £..ie  United  States. 

The  general  go\ornment  has  no  right  in,  or  control  or  juris- 
diction over  thooti  streams  within  this  State.  It  has  disposed 
of  all  the  right,  jontrol,  and  jurisdiction  it  ever  had,  without 
any  reservation.  It  is  true  that  the  legal  title  still  vests  in  the 
United  States;  bit  the  possession,  use,  occupation,  and  juris- 
diction have  Lien  surrendered.  The  possession,  use,  and 
occupation,  hi.ve  been  granted  to  the  citizens  of  the  several 
States  and  tenitories  of  the  Union,  and  the  United  States  stand 
seized,  to  thv^ir  and  each  of  their  use  and  benefit,  for  the 
purposes  comtained  in  the  grant.  The  States  severally,  as 
States,  have  no  right  or  property  in  them;  but  this  State  has 
jurisdiction  over  them,  and  over  all  persons  navigating  them, 
within  the  limits  of  the  State,  for  all  municipal  purposes  and 
regulations,  except  that  she  is  prohibited  by  compact,  from 
the  right  or  converting  them  to  any  other  use  than  public 
highways,  and    from    obstructing    them    with   any    artificial 
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obstruction,  and  from  levying  any  tax,  impost,  or  duty  on  any 

of  those  citizens  who  may  navigate  them. 

The  United  States'  constitution  gives  the  general  government 
power  "  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,"  and  the  counsel  for  the  plaintiff  in  error 
insists,  that  under  that  power  the  general  government  has  the 
right  to  legislate  over  all  navigable  streams,  and  that  those 
State  enactments  come  in  conflict  with  that  power.  We  shall 
not  at  this  time  examine  how  far  the  general  government,  by 
legislative  acts  of  congress  passed  for  the  purpose  of  regulating 
commerce,  could  control  State  legislation  over  those  streams; 
it  is  enough  to  know  that  no  such  acts  have  been  passed.  Let 
this  power  be  what  it  may,  when  properly  exerted  by  acts  of 
congress  passed  to  regulate  commerce,  yet  while  it  lies  dormant, 

and  is  not  so  exerted,  it  cannot  control  and  restrain 
[*197]     ^  State  legislation.     And  even  if  the  United  States  had 

so  exerted  this  power,  it  would  only  control  and 
restrain  such  State  enactments,  as  would  conflict  with  the 
congressional  statutes.  These  principles  were  settled  in  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Willson  et 
al.  V.  The  Blackbird  Creek  3Iarsh  Company,  2  Pet.  Kep.. 
245.  It  appears  rather  strange,  that  it  should  be  contended 
that  the  power  and  supremacy  of  the  legislature  to  legislate 
for  general  and  public  purposes,  and  for  the  promotion  of 
public  good,  should  be  called  in  question,  unless  there  were 
some  express  constitutional  prohibition.  To  oust  the  State  of 
its  sovereign  right  to  legislate  for  the  protection  -of  those 
streams,  by  punishing  persons  obstructing  them,  and  removing 
obstructions  when  necessary,  it  must  be  expressly  shown  that 
that  power  has  been  expressly  surrendered  by  treaty,  grant,  or 
compact,  or  that  it  is  in  conflict  with  some  prohibitory 
prevision  of  the  constitution  of  the  United  States,  or  that  its 
exercise  is  incompatible  with  some  jurisdiction  of  the  United 
States,  which  they  are  in  the  immediate  exercise  of.  and  which 
has  been  granted  to  that  government. 

It  is  further  insisted  by  the  counsel  for  the  plaintiff  in  error, 
that  inasmuch  as  the  United  States  have  not  surveyed  and  sold 
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the  bed  of  this  streaDi  as  land,  it  still  belongs  to  the  United 
States,  and  stands  on  the  same  foot  that  the  other  unsold  lands 
stand  on,  and  that  the  State  has  no  power  to  legislate  over 
these  public  lands.  To  sustain  this  point,  the  case  of  The 
People  V.  Godfrey,  17  Johns.  E.ep.,  225,  is  relied  on.  This 
position  is  not  tenable :  the  premises  from  which  the  conclusion 
is  drawn,  are  not  correct.  The  bed  of  this  stream  does  not 
stand  on  the  same  foot  of  the  United  States'  unsold  lands; 
there  is  no  analogy  whatever  between  them.  The  bed  of  this 
stream  has  been  irrevocably  disposed  of,  for  express  and 
certain  uses  and  purposes,  and  cannot  be  sold  by  the  United 
States.  And  as  to  the  case  of  The  People  v.  Godfrey,  it  is  not 
in  point.  The  question  in  that  case  was,  whether  the  ground 
on  which  fort  Niagara  stood  had  been  sold  and  conveyed  to 
the  United  States  f  The  federal  constitution  gives  to  congress 
'^  exclusive  legislation  over  all  places,  purchased  by  the  consent 
of  the  legislature  of  the  State  in  which  the  same  shall  be,  for 
the  erection  of  forts,  magazines,  arsenals,  dockyards,  and  other 
useful  buildings;"  and  the  difficulty  in  that  case  arose,  in 
consequence  of  there  being  no  legal  evidence  of  the  convey- 
ance having  been  made. 
[*198]  *The  next  point  presented  for  the  consideration  of 
the  Court  is,  that  Cox  being  the  owner  of  the  banks 
of  the  river,  is  by  the  common  law,  the  owner  of  the  river, 
and  has  a  right  to  occupy  and  use  it,  in  any  way  or  manner  he 
pleases,  for  his  own  benefit.  In  support  of  this  position,  refer- 
ence is  made  to  Hale's  treatise  De  Jure  Maris,  and  the  case  of 
The  People  v.  Piatt,  17  Johns.  Rep.,  195.  We  have  carefully 
examined  those  authorities,  and  think  they  do  not  establish 
the  principle  contended  for.  The  case  of  The  People  v.  Piatt, 
is  not,  as  to  matters  of  fact,  in  point.  In  that  case  the  river 
had  been  surveyed  and  sold  as  land ;  there  was  no  reservation 
or  deduction  of  the  bed  of  the  stream;  the  whole  was 
computed  as  land,  and  sold  as  so  many  acres;  the  lines  of  the 
survey  crossed  the  river,  and  the  government  patent  covered 
the  whole  survey,  including  the  river.  The  stream  in  every 
sense  of  the  word  was  private  property,  not  only  in  proprietary 
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and  ownership,  but  also  in  use,  and  not  a  common  passage  for 
the  public.  The  Court,  however,  took  a  general  view  of  the 
common  law  rights  of  bank  proprietors,  but  we  find  nothing 
in  it  that  sustains  the  plaintiff  in  error  in  this  case.  As  to  the 
treatise  of  Sir  Matthew  Hale  De  Jure  Maris,  we  can  only  say, 
that  in  that  treatise  the  learning  concerning  public  property  in 
the  sea  and  rivers  is  exhausted,  and  that  all  the  common  law 
on  the  subject  is  collected,  but  we  cannot  preceive  that  it 
sustains  the  plaintiff  in  error  in  this  case.  At  common  law 
there  are  two  classes  of  navigable  streams;  1,  navigable 
streams  in  which  the  tide  ebbs  and  flows ;  on  these,  the  rights 
of  the  bank  owners  extend  only  to  high  water  mark.  The 
bank  below  high-water  mark,  and  the  whole  bed  of  the  stream, 
belong  exclusively  to  the  public.  2,  navigable  streams  where 
the  tid  ^  does  not  ebb  and  flow ;  on  these,  the  bank  proprietors 
luive  right  and  title  to  the  centre  of  the  stream,  as  they  have 
in  the  noil  on  which  a  public  highway  on  land  runs,  but  the 
public  have  a  right  of  way  in  the  stream,  as  they  have  in  a 
public  highway  on  land,  and  the  bank  proprietors  cannot 
interfere  with  that  right  of  way,  nor  can  they  obstruct  the 
stream,  or  divert  it  from  its  use  as  a  public  highway,  nor  can 
^hey  make  any  use  of  it  inconsistent  with  the  public  right  of 
way.  Hale,  in  his  2d  and  3d  chapters,  in  reference  to  the 
government's  interest  of  jurisdiction,  establishes  the  principle 

in  direct  language,  that  the  government's  jurisdiction 
[*199]     over  those  streams  in  reference  to  *  nuisances  is,  to 

reform  and  punish  nuisances  in  all  navigable  rivers, 
whether  fresh  or  salt,  and  reform  all  obstructions  to  the  com- 
mon passage  of  ships,  vessels,  barges,  or  boats  therein;  for  as 
common  highways  on  the  land  are  of  the  common  land  passage, 
§0  these  rivers,  whether  fresh  or  salt,  that  bear  boats,  are  high- 
ways by  water.  But,  says  he,  this  jurisdiction  is  not  in  refer- 
ence to  the  proprietary  of  the  river,  but  to  the  public  use,  and 
therefore  all  nuisances  and  impediments  of  the  passage  of  boats 
and  vessels  may  be  punished  by  indictment  and  removed.  The 
doctrines  of  the  civil  law  were  more  uniform,  and  the  rights 
of  all  riparian  proprietors  were  the  same,  as  it  respected  the 
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ownership  of  navigable  streams.  There  was  no  difference  made 
between  those  navigable  streams  where  the  tide  did  not  ebb  and 
flow,  and  those  where  it  did.  The  exclusive  right  of  the  owner 
of  the  bank  extended  only  to  high  water  mark,  and  the  bank 
below  hig'h  water  mark,  and  the  whole  bed  of  the  stream, 
belonged  exclusively  to  the  public,  and  no  obstruction  or  diver- 
sion of  the  water  was  permitted.  The  principles  of  the  common 
law  have  been  recognized  in  eight  or  ten  of  the  States,  but  in 
several  others  the  principles  of  the  civil  law,  to  a  very  consid- 
erable extent,  have  been  adopted.  In  this  State,  neither  the 
principles  of  the  common  or  civil  law  have,  as  yet,  received  any 
judicial  sanction.  The  case  now  before  us  does  not  require  us 
to  pursue  those  easements  and  aquatic  rights  any  further.  The 
ordinance  and  statutes  of  congress  referred  to  in  the  fore  part 
of  this  case,  as  well  as  both  the  common  and  civil  law,  settle 
this  point  beyond  a  doubt  against  the  plaintiff  in  error. 

The  next  objection  raised  is  to  the  opinion  of  the  court  below, 
declaring  a  certain  statute  of  the  State  unconstitutional  and 
void.  The  legislature  of  the  State,  by  their  act  of  the  13th  of 
January,  1826,  authorized  Cox,  the  defendant  below,  to  erect 
a  mill-dam  across  the  west  branch  of  White  river  a-t  the  place 
in  question ;  and  the  record  shows  that,  on  the  trial  of  the  issue 
before  the  jury,  that  was  offered  rn  evidence  to  show  that  the 
defendant  had  a  legal  right  to  erect  the  mill-dam  in  question; 
but  the  court  rejected  it,  declaring  it  unconstitutional  and  void. 
The  counsel  for  the  plaintiff  in  error  insists  that  if  the  State  has 
power  to  legislate  over  that  stream  for  any  purpose,  it  has  for 
all  purposes;  that  if  the  acts  making  it  a  penal  offense  to 
obstruct  the  stream,  are  constitutional,  the  act  author- 
[*200]  izing  the  ^erection  of  the  mill-dam  is  also  constitu- 
tional. The  objection  needs  no  examination.  The 
investigation  of  the  first  point  raised  in  this  case  satisfactorily 
develops  that  this  position  is  not  tenable.  The  act  now  in 
question  is  clearly  unconstitutional  and  void.  The  ordinance 
of  congress  of  the  13th  of  July,  1787,  which  is  made  perpetual 
and  irrevocable  between  this  State  and  the  United  States  by  the 
act  of  congress  of  the  19th  of  April,  1816,  and  the  ordinance 
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of  Indiana  of  the  29th  of  June,  1816,  puts  it  out  of  the  con- 
stitutional power  of  either  the  State,  or  the  United  States ,  to 
authorizes  such  an  obstruction. 

The  next  error  assigned  is  that  the  indictment  is  defective, 
and  not  sufficient  in  law  to  authorize  the  rendition  of  a  judg- 
ment of  guilty.  This  error  is  well  assigned;  both  counts  of  the 
indictment  are  materially  defective.  Indictments  for  obstruct- 
ing navigable  streams  must  contain  direct  averments,  distinctly 
stating  the  name  of  the  river,  and  that  so  much  of  it  as  runs 
through  and  is  situate  in  the  county  in  which  it  is  obstructed, 
is  navigable,  and  a  common  and  public  highway  for  all  citizens, 
&c.,  to  pass,  repass,  and  navigate  with  their  boats  and  vessels; 
&c.,  at  their  will  and  pleasure,  without  any  artificial  hindrance, 
impediment  or  obstruction,  &c.  {to  which,  under  our  statute, 
must  be  added,  thai  "  the  bed  or  channel  of  xohich  has  not  been 
surveyed  and  sold  as  land  by  the  United  States"),  the  place 
where  the  obstruction  is  situated,  &c.,  and  that  the  matter 
complained  of  docb  hinder,  impede,  obstruct,  &c.,  the  passage 
of  boats  and  vessels,  &c.  Many  of  these  material  averments 
are  omitted  in  the  indictment  now  under  consideration,  which 
renders  it  clearly  defective. 

There  is  also  an  objection  raised  to  the  verdict,  but  we  think 
it  useless  to  examine  that  question,  as  it  involves  no  important 
abstract  legal  principle.  We  have  gone  over  all  the  material 
and  important  points  raised  in  the  case,  and  have  finally  come 
to  the  conclusion  that  the  indictment  is  insufficient  in  law,  and 
that  the  judgment  of  the  Circuit  Court  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed. 

S.  Gregg,  for  the  plaintiff. 

P.  Swedser^  for  the  State. 
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[*201]  *Al,dridge  v.  Burlison  and  ^ife. 

HusBAin)  AiTD  Wife — Conveyance. — A  feme  covert  may,  by  statute,  join 
with  her  husband  in  the  execution  of  a  conveyance  of  real  estate;  but  she 
cannot  be  bound  by  any  of  the  covenants  contained  in  the  conveyance  (a). 

ERROR  to  the  Posey  Circuit  Court. 

Blackford,  J. — Aldridge  brought  an  action  of  covenant 
against  Burlison  and  his  wife.  The  declaration  avers  that 
Burlison  and  his  wife  by  an  indenture,  in  consideration  of 
$200,  gave,  granted,  bargained,  and  sold  unto  Aldridge 
certain  real  estate;  and  covenanted  with  him  that  they  were 
lawfully  seized  in  fee  of  the  premises,  and  had  good  right  to 
sell  and  convey  the  same  to  him.  The  declaration  also  avers, 
that  Bu7'lison  and  his  wife  were  not  lawfully  seized  in  fee  of 
the  premises  or  of  any  part  thereof,  and  that  they  had  not  any 
right  whatever  to  convey  the  premises  to  Aldridge;  but  that, 
on  the  contrary,  A.  &  J.  M' Faddin  were  lawfully  seized  in  fee 
of  the  premises,  who  had  the  exclusive  right  to  sell  and  convey 
them.  It  also  avers,  that  A.  &  J.  IPFaddin  had  and  stir 
have  lawful  right  to,  and  possession  of  the  premises;  and  that 
they  have,  from  thence  hitherto,  kept  out  and  still  do  keep  out 
Aldridge  from  the  possession,  contrary  to  the  covenant  of 
Burlison  and  his  wife. 

The  defendants  pleaded  two  pleas;  1st,  actio  non,  because 
the  defendants  were,  on,  &c.,  lawfully  seized,  &c.;  and  that  A. 
&  J.  M' Faddin  were  not,  at,  &c.,  lawfully  seized,  &c.;  2d,  that 
the  action  ought  not  to  be  further  maintained,  because  A.  &  J. 
31' Faddin,  since  the  last  continuance,  have  relinquished  their 
title  to  the  defendants.  Replication  to  the  first  plea,  and  issue. 
Demurrer  to  the  second  plea,  and  judgment  on  the  demurrer 
for  the  defendants. 

Although  the  second  plea  be  considered  bad,  as  contended 
for  by  the  plaintiff,  still  the  judgment  of  the  Circuit  Court 


(o)    The  joining  by  a  married  woman  with  her  husband  in  the  covenants  contained  in  a 
deed  of  land    does  not  convey  or  release  her  dower.     Davis  el  al.  v.  UnrlhoJnmcir,  '!  liiil.,  4S5 
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against  him  is  correct.  The  declaration  is  substantially  defec- 
tive. The  action  is  against  a  husband  and  his  wife,  founded 
on  a  personal  covenant  averred  to  have  been  made  by  them 
jointly.  Such  an  action  cannot  be  sustained.  A  feme 
[*202]  covert  can  enter  *into  no  such  covenant.  She  may, 
by  virtue  of  our  statute,  join  with  liei'  husband  in  the 
execution  of  a  conveyance  of  real  estate;  but  she  cannot  join 
with  him  in  any  of  the  covenants  contained  in  the  deed.  The 
action  here  is  against  two  persons  on  a  joint  covenant,  which 
covenant,  as  shown  by  the  declaration,  is  not  binding  on  one  of 
the  defendants.  The  declaration  is,  therefore,  bad  on  general 
demurrer.     1"  Chitt.  PL,  32  (1). 

Per  Cw^iam. — The  judgment  is  affirmed  with  costs. 

R.  Crawford,  for  the  plaintiff, 

C.  I.  Battell,  for  thfe  defendants. 

(1)  The  following  case  is  in  point:  Wadleigh  sued  Glines  and  Polly  his 
wife  in  covenant.  The  declaration  alleged  that  the  defendants  conveyed  to 
the  plaintiff  a  certain  tract  of  land,  which  they  claimed  in  right  of  the  said 
Polly;  that  the  defendants,  by  the  said  deed,  covenanted  with  the  plaintiff 
that  they  ^  ere  lawful  owners  of  the  premises,  &c.,  that  they  would  warrant. 
&c.  B?-each,  &c.  Demurrer  to  the  declaration  and  judgment  for  the 
defendants. 

Per  Curiam. — "It  is  well  settled,  that  upon  a  mere  personal  contract,  made 
by  a  wife,  during  the  coverture,  she  can  in  no  case  be  sued.  16  Johns.,  281. 
Edwards  v.  Davis;  17  ditto,  167,  Jackson  v.  Vanderheyden]  15  ditto,  483, 
Whitheck  v.  Cook;  1  Binn.,  575;  1  Chitt.  PI.,  43. 

"But,  at  common  law,  covenant  on  a  warranty  in  a  fine,  or  on  a  covenant, 
running  with  the  land  of  the  wife,  demised  by  her  during  the  coverture, 
might  be  supported  against  her.  1  Chitt.  PL,  43;  3  Saund.,  177,  Wotton  v. 
Eele;  Ibid,  180,  note  9. 

"  In  this  State  a  married  woman  may,  by  joining  with  her  husband  in  a 
deed,  convey  her  lands;  and  her  deed,  thus  made,  will  estop  her  and  her 
heirs  from  setting  up,  against  the  grantee,  any  title  she  may  have  had  when 
the  deed  was  made. 

"  But  she  has  never  been  considered  as  bound  by  any  covenant  of  warranty 
in  the  deed.     7  Mass.  Eep.,  291,  Colcord  v.  Swan  et  ux.  I 

"  Nor  is  she  estopped,  by  such  a  covenant,  from  setting  up  a  subsequently 
acquired  title.    17  Johns.,  167 ; "  Wadleigh  v.  Glines  et  ux.,  6  N.  Hamp.,  17. 
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Divorce. — If  a  man  appl}'  for  a  divorce  on  account  of  the  adultery  of  his 
wife,  and  it  be  proved  that  after  the  oflFense  complained  of,  he  himself 
lived  in  adultery  with  another  woman,  his  application  must  fail. 

Same — Adultery. — Semble,  that  a  petition  for  a  divorce  on  account  of 
adultery,  should  state  the  time  and  place  when  and  where  the  offense  was 
committed  (a). 

[*203]     *  ERROR  to  the  Bush  Circuit  Court. 

M'KiNNEY,  J. — This  is  a  petition  filed  by  the  plain- 
tiif  in  error,  in  the  Rush  Circuit  Court,  to  obtain  a  divorce  on  a 
charge  of  adultery  and  voluntary  abandonment.  The  petition 
states  that  the  parties  have  been  married  twenty-seven  years, 
and  charges  that  the  defendant  was  guilty  of  adultery,  and  had, 
eight  years  ago,  left  the  plaintifl'  voluntarily,  with  the  intention 
of  abandonment,  and  has  continued  separate  since.  It  is  further 
alleged  that  the  petitioner  has  resided  in  this  State  four  years. 
The  Circuit  Court  dismissed  the  petition,  and  rendered  judg- 
ment in  favour  of  the  defendant  for  costs. 

Tlie  testimony  on  which  the  judgment  was  founded  is  pre- 
sented by  the  record.  It  appears  that  the  parties  resided  in  the 
State  of  Tennessee,  and  that  eight  years  since  the  defendant  left 
the  plaintiff,  who  had  endeavored  in  vain  to  induce  her  to  return 
to  him;  that  it  was  generally  understood  that  the  defendant 
Mved  in  adultery;  that  since  the  plaintiff  came  to  this  State  he 
has  lived  with  a  woman  who  has  children,  supposed  to  be  his, 
and  that  nothing  was  alleged  against  him  until  the  departure 
and  adultery  of  his  wife. 

The  statute  regulating  divorces  designates  particular  causes 
for  which  they  may  be  granted;  among  these  is  adultery,  or 
where  either  party  has  left  the  other,  with  the  intention  of 
abandonment,  for  the  space  of  two  years;  and  further  gives 
authority  to  the  Circuit  Court  to  grant  them  when,  in  its  dis- 
cretion, it  may  be  considered  reasonable  and  proper.  We  can 
not  admit,  as  was  contended,  that  proof  of  voluntary  abandon- 
ment, of  adultery,  or  of  any  of  the  other  causes  designated, 

(o)     See  Armstrong  v.  Armstrong,  27  Tnii.,  ISG. 
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would,  unconnected  with  acts  of  the  opposite  part}  ^  render  it 
imperative  on  the  Circuit  Courts  to  grant  a  divorce.  Such  a 
construction  of  the  act  would  not  only  conflict  with  the  legisla- 
tive intendment,  and  oppose  settled  principles  of  law,  but 
would  afford  an  inducement  to  all  disposed  for  a  change  of  the 
relation  to  enforce  the  extension  of  its  benefit  by  a  course  of 
conduct  from  which  the  result  intended  must  necessarily  flow. 
Legislation  contemplates  the  prevention  of  wrong,  but  never 
invites  to  its  commission.  The  wronged  and  injured  are  the 
objects  of  its  protection ;  its  sanctions  await  offenders.  If  the 
construction  contended  for  were  admitted  or  warranted,  cruel 
treatment  or  corrupting  example,  bringing  a  party  within  the 

act,  would  enable  him  to  take  advantage  of  a  wrong. 
[*204]     This  *would  be  in  opposition  to  the  settled  laAV.     We 

think  that  so  far  from  proof  alone  of  the  causes  speci- 
fied, entitling  the  plaintiff'  to  a  divorce,  he  should,  not  only  at 
the  time  the  offense  charged  was  committed,  but  at  the  time  of 
the  application  for  relief,  have  presented  himself,  if  not  unof- 
fending, at  least  unobnoxious  to  the  penal  laws  of  the  State. 
Suppose  the  abandonment  charged  was  caused  by  the  conduct 
of  the  plaintiff",  surely  proof  of  the  fact  would  defeat  the  appli- 
cation for  relief.  In  the  case  of  Williamson  v.  Williavison,  1 
Johns.  Ch.  R.,  488,  the  law  is  regarded  to  be  settled  that,  in 
adultery,  the  reception  by  the  injured  party  of  the  offender, 
lapse  of  time,  or  long  acquiescence  without  any  disability  to  sue, 
is  a  bar  to  a  prosecution  for  a  divorce.  Although  the  testimony 
before  us  is  extremely  vague,  it  may  yet  be  inferred,  if  any  part 
is  properly  applicable  to  the  charge  of  adultery,  that  the 
commission  of  that  offense  by  the  defendant  was  known  to  the 
plaintiff*,  when  he  endeavored  to  induce  her  to  return  to  him. 
Such  an  effort  made,  with  a  knowledge  of  the  fact,  was  a 
waiver  of  any  right  to  relief. 

The  petition  charges  the  defendant  with  the  crime  of  adul- 
tery. The  charge  is  as  vague  and  indefinite  as  it  could  be 
presented.  In  Codd  v.  Codd,  2  Johns.  Ch.  K.,  224,  it  is  said, 
"  that  adultery  should  be  specifically  charged,  as  to  time,  place 
or  person,  so  as  to  enable  the  defendant  to  meet  the  accusation.' 
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In  this  ca'^e,  the  parties  were  married  twenty-seven  years  ago, 
and  in  so  serious  a  charge,  the  responsibility  of  sustaining  her 
cliaracter  during  so  long  a  period,  is  thrown  upon  her,  if  so 
general  a  charge  could  be  regarded  as  sufficient.  Some  modi- 
fication of  the  rule  laid  down  in  Codd  v.  Codd,  is,  however, 
presented  in  Gei-mond  v.  Germond,  6  Johns.  Ch.  R.,  347,  in 
which  the  Chancellor,  after  reviewing  the  cases  upon  the  point, 
comes  to  the  conclusion,  "that  the  better  opinion  is,  that  a 
charge  of  adultery  need  not  specify  the  names  of  the  persons 
with  whom  it  was  committed,  and  certainly  it  cannot  and  need 
not  be  required,  if  the  persons  are  unknown  when  the  bill  is 
filed."  Yet,  it  would  seem,  that  time  and  place  should  be 
specifically  charged.  A  general  charge  must  produce  surprise 
',nd  inability  on  the  part  of  the  most  vigilant,  to  make  the 
ecessary  preparation  for  defense.  The  testimony  on  this  point 
is  as  broad  as  the  charge.  One  witness  states,  that  it  was 
generally  understood  in  the  neighborhood,  that  the  defendant 
lived  in  adultery.  Another  says,  he  heard  nothing 
[*205j  against  the  plaintiif  before  the  *  departure  and 
adultery  of  the  defendant.  The  record  shows  the 
defendant  to  be  a  non-resident,  and  the  witnesses  are  on  the 
part  of  the  plaintiff.  Yet,  to  what  does  this  testimony  amount? 
Clearly,  not  to  legal  proof  of  the  defendant's  guilt. 

From  these  witnesses  it  also  appears  that  the  plaintiff,  since 
he  has  lived  in  the  State,  has  lived  with  a  woman  who  has  had 
children  they  suppose  to  be  his.  He  then,  thus  living  in 
adultery,  is  neither  unoffending  nor  irresponsible  to  the 
violated  laws  of  the  State,  and  cannot  be  the  subject  of  the 
relief  asked. 

We  are  therefore  of  opinion,  that  the  Circuit  Court  was 
correct  in  dismissing  the  petition,  and  rendering  judgment  in 
favour  of  the  defendant  for  costs  (1). 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

M.  M.  Ray,  for  the  plaintiff. 

JS.  Gregg,  for  the  defendant. 

(1 )  See  Statute  1833,  p.  32,  supplementary  to  the  act  in  Eev.  Code  of  1**31, 
respecting  divorces. 
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Hubble  v.  Hubble. 

WiTN  JSS. — If  in  an  action  of  debt  or  assumpsit  commenced  before  a  justice 
of  the  peace,  the  cause  of  action  be  denied  by  plea,  the  plaintiflf  may  on 
the  trial,  either  before  the  justice  or  on  appeal,  examine  the  defendant 
under  oath  as  a  witness;  but  the  defendant  is  not  bound,  unless  when  thus 
under  oath,  to  answer  any  questions  in  the  cause. 

ERROR  to  the  Fayette  Circuit  Court. 

Stevens,  J. — This  was  an  action  of  assumpsit  brought 
before  a  justice  of  the  peace,  upon  an  account  in  writing, 
consisting  of  fifty  or  sixty  items.  The  defendant  pleaded  two 
several  pleas  in  bar;  1st,  non-assumpsit;  2d,  payment.  Tht 
case  was  tried  by  a  justice  of  the  peace,  and  judgment  given 
for  the  plaintiff.  An  appeal  was  then  taken  to  the  Circuit 
Court,  a  trial  by  jury  had,  and  a  verdict  and  judgment 
rendered  for  the  plaintiff. 

Several  objections  have  been  raised  in  this  Court,  tending  to 
show  that  the  judgment  of  the  Circuit  Court  ought  to  be 
reversed;  but  we  think  it  only  necessary  to  examine  one  of 

these  objections. 
[*206]  '^  It  appears  of  record  by  a  bill  of  exceptions,  that 
after  the  jury  was  impanneled  and  sworn  in  the 
Circuit  Court,  the  plaintiff  called  upon  the  defendant  to  admit 
or  deny  the  plaintiff's  account,  item  by  item,  severally,  as  the 
plaintiff  might  read  them  to  him;  to  the  doing  of  which  the 
defendant  objected,  unless  he  were  first  sworn  as  a  witness;  but 
the  Court  overruled  the  objection  and  required  him  to  answer, 
without  being  sworn  as  a  witness,  and  to  admit  or  deny  the 
several  items  of  the  plaintiffs  account,  severally,  as  the 
plaintiff  might  read  them  to  him.  The  plaintiff  contends  that 
the  35th  section  of  the  act  of  1831,  regulating  the  jurisdiction 
and  duties  of  justices  of  the  peace,  authorized  him  to  inter- 
rogate and  require  the  defendant  to  answer,  as  was  in  this  case 
done,  without  his  being  sworn  as  a  witness. 

To  come  to  a  satisfactory  understanding  of  this  question,  it 
is  perhaps  necessary  to  travel  behind  the  statute,  and  see  how 
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the  case  would  have  stood,  had  that  section  never  been 
enacted.  The  defendant  had  pleaded  two  pleas  in  bar;  1st, 
non-assumpsit,  and  2d,  payment,  before  the  justice  of  the 
peace.  These  pleas  stood  in  the  Circuit  Court  as  they  did 
before  the  justice,  and  had  to  be  again  tried;  and  for  that 
purpose  the  jury  was  impanneled  and  sworn. 

The  first  plea  is  an  absolute  denial  of  the  demand,  the 
account,  and  every  item  in  it;  and  the  plaintiff  could  not 
recover,  unless  he  could  prove  his  cause  of  action,  by  legal  and 
disinterested  evidence.  He  could  neither  interrogate  the 
defendant  as  to  his  account,  or  any  of  its  items,  nor  could  he 
swear  him  as  a  witness,  if  there  were  no  statute  authorizing  it. 
From  this  view  of  the  case,  the  question  at  once  presents 
itself;  What  alteration  has  the  statute  made?  What  object 
nad  the  legislature  in  view? 

The  35th  section  of  the  act  of  1831,  regulating  the  juris- 
diction and  duties  of  justices  of  the  peace,  enacts,  that  "in  all 
trials  in  actions  of  debt  or  assumpsit  before  any  justice,  it  shall 
be  lawful  for  the  plaintiff,  if  the  defendant  deny  the  debt, 
demand,  or  account,  to  require  such  defe:"dant  to  answer  on 
oatli  or  affirmation  to  such  charge;  and  if  thereupon  the 
defendant  deny  the  same,  the  plaintiff  shall  not  have  judg- 
ment, unless  he  establish  his  claim  by  legal  evidence."  This 
language  is  plain  and  simple,  and  seems  to  apply  itself  to  the 
state  of  the  issues  made  by  the  parties.  The  obvious 
[*207]  purpose  seems  to  be,  simply  to  *  give  to  the  plaintiff, 
under  an  issue  denying  the  demand,  one  more  witness 
than  he  would  have  at  common  law.  It  authorizes  the 
defendant  to  be  made  a  witness,  if  he  deny  the  demand.  The 
meaning  and  intention  are  clearly  obvious. 

If  the  defendant  confess  the  demand,  the  plaintiff  needs  no 
witness;  he  takes  judgment  on  the  confession.  Or  if  the  de- 
fendant pleads,  confessing  the  demand,  but  avoids  it  by  matter 
set  up  in  bar,  as  payments,  fraud,  want  of  consideration,  &c., 
the  plaintiff  has  nothing  to  prove;  he  needs  no  witness.  But 
if  the  defendant  deny  the  demand  by  pleading  non-assumpsit, 
nil  debet,  or  othei-  proper  plea,  the  plaintiff  can  not  recover, 
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unless  he  establish  his  claim  by  legal  evidence;  in  such  case,  the 
statute  authorizes  him  to  make  a  witness  of  the  defendant. 
Here  the  statute  comes  to  his  aid,  and  gives  him  a  witness 
which  he  has  not  at  common  law.  He  is  not  bound  to  make 
a  witness  of  the  defendant  unless  he  pleases;  if  he  decline  so 
doing,  he  stands  precisely  as  he  would  have  stood  if  the  statute 
had  never  been  enacted.  The  statute  takes  nothing  from  him ; 
it  only  gives  him  an  additional  witness,  if  he  desire  to  use  him. 

We  think  the  denial,  by  plea,  of  the  claim,  is  all  the  denial 
the  statute  contemplates,  and  that  no  disinterested  mind  can 
ever  give  it  any  other  construction. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

J.  JRariden,  for  the  plaintiff. 

0.  H.  Smithy  for  the  defendant. 


Eldridge  v.  Folwell  and  Another. 

Warrant  of  Attorney. — A  warrant  of  attorney  to  confess  judgment  can 
not  be  expressly  revoked  (a). 

Same. — -A  warrant  of  attorney  authorized  the  confession  of  judgment  at  a 
certain  term,  for  a  certain  sum,  in  an  action  of  debt,  and  the  judgment  was 
confessed  accordingly.  Held,  that  the  judgment  was  not  erroneous,  merely 
because  the  nature  of  the  debt  was  not  particularly  described  in  the  war- 
rant (6). 

(o)  A  married  woman  can  not  bind  herself  by  a  warrant  of  attorney  to  confess  a  judgment. 
PeUton  et  ux.  v.  Stewart,  19  Ind.,  233. 

A  power  of  attorney  to  confess  a  judgment  is  not  revocable  by  act  of  the  party  giving  it. 
See  Kindly  v.  March,  15  Ind.,  248. 

(6)  A  judgment  by  confession  may  be  corrected  on  complaint  filed,  as  in  other  cases.  See 
Kindly  v.  March,  15  Ind.,  248. 

A  warrant  of  attorney  to  "enter"  judgment  authorizes  the  attorney  to  confess  judgment. 
See  Maeon  v.  Smith,  8  Ind.,  73. 

When  a  warrant  of  attorney  authorizes  A,  or  any  other  attorney  of  the  court  in  which  the 
judgment  is  to  be  confessed,  to  appear  and  confess  a  judgment,  and  A  and  B,  another  attor- 
ney of  said  court,  appi-ar  and  confess  the  judgment,  tlie  same  will  be  valid.  Patton  et  ux,  v. 
Stewart,  19  Ind.,  233. 

A  warrant  of  attorney  to  confess  a  judgment  must  be  supported  by  an  aflBdavit  that  tho 
debt  is  just  and  owing,  and  that  the  confession  is  not  made  for  the  purpose  of  defrauding 
creditors.     See  McPheelfi.rx  et  nl.  v     ?nmphcU,  5  Ind.,  1(17  ;  12  Ind.,  551. 
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Afpeabaitce. — The  defendant's  appearance  to  the  action,  by  attorney,  pre- 
vents him  from  making  any  objection  relative  to  the  process  (c). 

[*208]     *  ERROR  to  the  Cass  Qrcuit  Court. 

Blackford,  J. — On  the  23d  of  October,  1832,  the 
second  day  of  the  October  term,  a  declaration  was  filed  by  T. 
&  R.  Folwell  against  Eldridge,  in  the  Cass  Circuit  Court,  in  an 
action  of  debt.  The  cause  of  action  described  in  the  declaration 
is  a  note  given  by  Eldridge  to  T.  &  R.  Folwell  for  $382,  dated 
the  14th  of  July,  1832,  and  payable  the  20th  of  October  follow 
ing,  with  interest  from  the  date.  On  the  day  on  which  the 
declaration  was  filed,  two  attorneys,  by  virtue  of  a  warrant  of 
attorney,  entered  Eldridge's  appearance  to  the  action,  and  con- 
fessed a  judgment  for  $387.73. 

On  the  day  the  judgment  was  confessed,  and  previously  to 
the  confession,  Eldridge  delivered  to  the  court,  and  to  the 
attorneys  to  whom  the  warrant  was  directed,  a  formal  revoca- 
tion of  the  warrant,  dated  the  22d  of  October,  1832. 

The  objections  made  by  Eldridge  to  the  judgment  in  this 
case  are :  1st,  that  the  warrant  of  attorney  was  revoked :  2d, 
that  it  was  insufficient;  3d,  that  there  was  no  writ. 

There  is  nothing  in  the  first  objection.  The  rule  is  well 
established  that  a  warrant  of  attorney  to  confess  a  judgment 
can  not  be  expressly  revoked.  Odes  v.  Woodward,  2  Ld.  Ray- 
mond, 849,  850;  2  Arch.  Pr.,  21;  2  Kent's  Comm.,  646. 

The  second  objection  is  untenable.  The  warrant  authorizes 
certain  attorneys  to  confess  a  judgment  for  Eldridge  in  favour 


Under  sec.  59,  2  G.  &  H.,  592,  judgment  by  confession  may  be  impeached  for  fraud  by 
creditors  of  the  judgment  debtor,  and  no  distinction  is  made  between  subsequent  creditors, 
and  those  existing  at  the  time  of  tlio  rendition  of  the  judgment.  Feaster  v.  Woodfill,  23 
Ind.,  493 

(c'y  A  voluntary  appearance,  in  full  to  a  cause,  waives  defects  in  process  and  publication. 
13  Ind.,  490;  10  Id.,  380.  Free  et.  al.  v.  Saworlh,  19  Id.,  404.  It  is  equivalent  to  service  of 
process.  AJbertson  v.  Williams,  23  Id.,  612.  That  a  general  appearance,  after  a  discontinu- 
ance, waives  it.     See  McDougle  et  al.  v.  Oates  et  al.,  21  Ind.,  65  ;  4  Id.,  268. 

Voluntary  appearance  gives  jurisdiction  of  the  person.  14  Ind.,  480.  As  to  a  party  being 
relieved  from  a  judgment  rendered  against  him  where  the  attorney  appeared  without 
authority,  &c.     See  Floyd  County,  <fec.,  v.  Tomphim,  23  Ind.,  348;  Wiley  v.  Pratt,  23  Id.,  628. 

A  party  may  enter  a  special  appearance,  and  move  to  set  aside  defective  process,  and  will 
not  thereby  waive  the  right  to  object  to  such  defects.  Campbell  v.  Swasey,  12  Ind.,  70.  Se» 
a  Ind.,  194 ;  7  Id.,  447  ;  13  Id..  490. 
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of  T.  &  R.  Folwell,  at  the  October  term,  1832,  for  a  certain  sum, 
in  an  action  of  debt.  The  judgment  was  accordingly  confessed 
at  the  proper  term,  for  the  correct  amount,  and  in  the  proper 
kind  of  action.  It  is  true  the  nature  of  the  debt  is  not  particu- 
larly described  in  the  warrant;  nor  was  it  necessary  that  it 
should  be.  There  is  nothing  in  the  record  to  show  us  that  the 
judgment  was  not  confessed  for  the  proper  cause  of  action. 

The  third  objection  is  equally  groundless.  The  defendant's 
appearance  to  the  action,  by  his  attorneys,  prevents  him  from 
making  any  objection  relative  to  the  process. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

J.  Rariden,  for  the  plaintiff. 

C.  TF.  Ewing,  for  the  defendants. 


[*209]       *The  State  v.  Bailey  and  Another. 

Chimin Aii  Law — Pbactice. — Indictment  against  eight  persons  for  an  unlaw- 

fid  assembly.    Five  of  the  defendants  appeared  and  pleaded  not  guilty 
and  two  of  these  five  were  found  guilty  and  three  not  guilty.     Held,  that 
judgment  should  be  entered  against  the  two  found  guilty ;  but  that  they 
must  have  been  discharged,  had  all  the  others  indicted  been  tried  and 
acquitted. 

ERROR  to  the  Johnson  Circuit  Court. 

M'KiNNEY,  J. —  Indictment  for  an  unlawful  assembly. 
Eight  persons  are  charged  by  the  indictment  to  have  been 
guilty  of  the  offense,  of  whom  five  pleaded  not  guilty.  A  jury 
found  two  of  these  guilty  as  charged,  and  acquitted  the  other 
three.  A  motion,  made  by  the  defendants  found  guilty,  to 
arrest  the  judgment,  was  sustained,  and  they  were  discharged. 

The  only  question  presented  for  our  consideration  is,  should 
the  judgment  have  been  arrested?  The  principle  is  well  set- 
tled that  when  an  offense  can  only  be  committed  by  a  certain 
number  of  persons,  the  number  required  to  constitute  it  must 
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be  indicted,  to  justify  a  conviction.  Thus,  an  unlawful  assem- 
bly, a  rout,  or  a  riot,  cannot  be  committed  by  less  than  three 
persons,  nor  a  conspiracy  by  less  than  two.  If,  in  either  of 
these  oifenses,  a  less  number  than  is  required  to  constitute  it  be 
not  indicted,  or  if,  on  trial,  less  than  that  number  be  found 
guilty,  and  the  others  charged  be  acquitted,  the  conviction  could 
not  be  sustained,  as  the  specific  offense  would  not  appear  to 
have  been  committed.  1  Chitt.  Cr.  L.,  223 ;  Com.  Dig.  Inform- 
ation, D.,  7. 

But  in  the  offenses  referred  to,  and  in  others  requiring  a  ce 
tain  number  to  their  constitution,  if  a  less  number  be  charg((fJ 
with  others  unknown,  or  with  many  others,  a  conviction  won  d 
be  valid,  though  they  never  come  in  to  be  tried,  or  die  before 
the  time  of  trial.  1  Chitt.  Cr.  Law,  523;  2  Hawk.  PI.  Cr.  ch. 
47,  s.  8,  n.  1,  p.  441.  Thus,  in  the  case  of  Eex  v.  Nicolls,  2  Str. 
R.,  1227,  on  an  indictment  for  a  conspiracy  against  two,  one 
was  convicted  after  the  death  of  the  other,  and  the  conviction 
was  adjudged  good.  In  Rex  v.  Kinnersley  &  3Ioore,  1  Str.  R., 
193,  on  an  indictment  for  a  riot,  four  were  indicted,  two  found 
guilty,  and  two  acquitted.  The  judgment  was  arrested,  and  it 
was  said  that  "it  would  have  been  different  if  the  two 
[*210]  found  ^guilty  had  been  charged  cum  multis  aliis.'" 
And  in  Rex  v.  8Gott  &  Hams,  3  Burr.  R.,  1262,  six 
were  indicted  for  a  riot,  two  were  convicted,  two  acquitted,  and 
two  died  before  the  trial.  The  conviction  was  sustained,  and 
Lord  Mansfield  remarked,  "The  jury  have  found  these  two 
guilty  of  a  riot,  consequently  it  must  have  been  together  with 
those  who  have  never  been  tried,  as  it  could  not  otherwise  be  a 
riot." 

In  the  case  before  us,  eight  are  indicted,  and  two  of  five, 
pleading  not  guilty,  are  found  by  a  jury  to  be  guilty  as  charged, 
and  the  other  three  thus  pleading  acquitted.  The  three  others 
indicted  appear  not  to  have  been  before  the  court,  and,  clearly, 
the  jury  may  have  well  found  the  two  convicted  to  have  been 
guilty  with  the  other  defendants  not  tried.  The  verdict  of  the 
jury  was  not  only  warranted  by  the  principles  adverted  to,  but 
in  conformity  to  the  adjudications  cited. 
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We  are  therefore  of  opinion  that  the  motion  to  arrest  the 
judgment  should  have  been  overruled,  and  that  judgment 
should  have  been  rendered  on  the  verdict. 

Fer  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

H.  Gregg,  for  the  State. 

H,  Brown,  for  the  defendants. 


TuRPiN  V.  Remy. 


Malicious  Prosecution — Evidence. — In  an  action  for  maliciously  prose- 
cuting the  plaintiff  for  a  criminal  offense,  the  affidavit  on  which  the  warrant 
for  the  arrest  issued  is  admissible  evidence  for  the  plaintiff,  if  it  authorized 
the  warrant. 

Same — Pleading. — The  declaration  in  such  a  case  need  not  aver  that  the 
charge  was  made  under  oath ;  but  it  ought  to  state  the  offense  for  which  the 
plaintiff  was  prosecuted,  by  the  name  or  description  given  to  it  by  law  (a). 

Same — Practice. — A  defendant  can  not  ask  the  court,  under  the  statute,  to 
instruct  the  jury  to  disregard  a  count  in  the  declaration  on  account  of  its 
being  defective,  if  the  defect  would  be  cured  by  a  general  verdict  for  the 
plaintiff. 

Same. — An  action  of  malicious  prosecution  can  only  be  supported,  in  cases 
wnere  the  prosecution  was  under  the  regular  process  and  proceedings  of 
some  judicial  officer  or  tribunal :  if  the  proceedings  complained  of  were 
extra-judicial,  the  remedy  is  trespass. 

[*211]     *  ERROR  to  the  Marion  Circuit  Court. 

Stevens,  J. — Remy  declared  against  Turpin,  in  the 
Marion  Circuit  Court,  in  an  action  on  the  case  for  a  malicious 
prosecution.  The  declaration  contains  two  counts.  The  first 
count  alleges  that  Turpin  falsely,  &c.,  in  the  county  of  Boone 
in  this  State,  before  one  John  M.  Bay,  a  justice  of  the  peace 
of  said  county  of  Boone,  charged  Remy  with  having  sworn 
false,  with  respect  to   a   certain   piece  of  counterfeit  money, 

(a)  See  Bca^leUy.  Jennison,  6  Blackf.,  295;  Steel  t.  Williama,  18  Ind.,  161;  Btaneliff  t.  Pal- 
Witter  Id.,  321. 
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which  Remy  sometime  before  swore  before  the  same  justice  of 
the  peace,  that  he,  said  Remy,  received  of  and  from  the  said 
Turpin,  and,  upon  such  charge,  falsely,  &c.,  procured  the  said 
justice  of  the  peace  to  issue  his  warrant,  &c.  The  second 
count  alleges,  that  the  said  Turpin  further  contriving  and 
maliciously  intending,  &c.,  at  the  aforesaid  county  of  Boone, 
charged  the  said  Remy  with  having  sworn  false,  and  upon  that 
charge  falsely,  &c.,  procured  said  Remy  to  be  arrested  by  his 
body  and  imprisoned,  &c.,  for  seven  days,  &c.,  at  the  expiration 
of  which  time  he,  the  said  Remy,  was  duly  discharged,  &c. 
The  defendant  pleaded  a  general  plea  of  not  guilty  to  the 
whole  declaration,  upon  which  issue  was  joined.  That  issue 
was  tried  by  a  jury,  who  found  a  general  verdict  for  the 
plaintiff  and  assessed  entire  damages.  Motions  were  made  by 
the  defendant  in  arrest  of  judgment  and  for  a  new  trial,  which 
were  severally  overruled  and  final  judgment  rendered. 

It  appears  of  record  by  a  bill  of  exceptions,  that  the  defend- 
ant moved  the  Court  separately,  on  each  count  of  the  declara- 
tion, to  charge  the  jury  that  it  was  "faulty,"  and  should  be 
disregarded;  but  those  motions  were  severally  overruled.  The 
aflfidavit  charging  Remy  with  having  sworn  false,  and  the 
warrant  of  the  justice  of  the  peace  which  issued  thereon,  and 
which  are  mentioned  in  the  first  count  of  the  declaration,  are 
also  spread  upon  the  record  by  a  bill  of  exceptions;  and  it 
further  appears  by  the  bill,  that  both  the  affidavit  and  warrant 
were  objected  to  by  the  defendant  as  evidence  in  the  cause,  but 
that  the  objections  were  overruled. 

The  plaintiff  in  error  contends,  that  this  affidavit  charging 
Remy  with  having  sworn  falsely,  which  is  mentioned  in  the 
first  count  of  the  declaration,  and  upon  which  the  warrant  of 
the  justice  of  the  peace  issued,  contains  no  charge  of  any 
criminal  offense,  and  is,  therefore,  insufficient  to  support  an 
action  for  a  malicious  prosecution.  This  affidavit  is 
[*212]  not  very  aptly  drawn,  ^'nor  does  it,  in  technical  law 
language,  contain  a  legal  description  of  the  crime  of 
perjury;  but  yet  it  contains  a  sufficiency  to  authorize  the 
justice  of  the  peace  to  issue  his  warrant.     It  states,  among 
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Other  things,  that  Remy  did  swear  false  with  respect  to  a 
certain  counterfeit  piece  of  money,  which  the  said  Eemy  swore 
before  the  said  John  M.  Bay,  the  above-named  justice  of  the 
peace,  he  did  sometime  before  receive  of  the  said  Turpin,  .&c. 
We  have  two  distinct  enactments  respecting  •  perjury.  The 
first  is  respecting  oaths  in  judicial  proceedings,  and  other 
matters  in  which  an  oath  is  required  by  law.  The  other  is 
respecting  voluntary  oaths.  It  enacts  that  any  person  who 
shall  willfully,  corruptly,  and  falsely,  before  any  justice  of  the 
peace,  &c.,  under  oath,  &c.,  make  any  false  certificate,  affidavit, 
or  statement,  of  any  nature,  for  any  purpose  whatever,  shall 
!)e  deemed  guilty  of  perjury,  &c.  Under  this  last  enactment, 
such  swearing  as  is  described  in  this  affidavit,  if  false,  is 
perjury.  It  is  true  that  the  words  willfully  and  corruptly  are 
omitted,  but  there  is  enough  stated  to  authorize  the  justice  of 
tne  peace  to  issue  his  warrant;  and  if  he  were  legally  author- 
ized to  issue  his  warrant,  the  proceedings  are  sufficiently  legal 
to  be  the  foundation  of  an  action  for  a  malicious  prosecution. 
The  affidavit  must  impute  the  guilt  of  a  criminal  offense,  or  it 
will  not  sustain  the  action.  Leigh  v.  Webb,  3  Esp.  Rep.,  165; 
M'Neely  v.  Driskill,  May  term,  1829;  Note  to  Ushej-  v. 
Wkitinger,  1  Blackf ,  250.  But  it  is  not  absolutely  necessary 
that  the  charge  should  in  all  things,  technically,  in  law 
language,  legally  describe  the  offense  charged;  for  an  action 
for  a  malicious  prosecution  may  be  supported  for  the  malicious 
prosecution  of  a  defective  indictment.     6  Maule  &  Selw.,  29. 

The  next  error  assigned  is,  that  both  counts  of  the  declara- 
tion are  materially  defective. 

To  the  first  count  two  objections  are  raised:  1st,  that  the 
charge  made  by  the  defendant  below  against  the  plaintiff,  on 
which  the  justice  of  the  peace  issued  his  warrant,  was  not 
sworn  to  as  required  by  the  8th  section  of  the  bill  of  rights  in 
the  constitution  of  the  State ;  2d,  that  the  charge  as  described 
in  that  count,  is  not  a  criminal  offense. 

As  to  the  first  objection  to  the  first  count  of  the  declaration, 
it  is  not  well  taken.     The  bill  of  rights  in  our  constitution, 
docs  not  make  any  new  1-aw  on  that  subject;  it  only  coiupcLs  a 
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compliance  with  what  was  the  law  both  in  England 
[*213]     and   America,  *and   hence   it  does   not   change   the 

established  form  of  pleading.  Undoubtedly,  the 
declaration  might  have  stated  in  terms  that  the  charge  was 
made  under  oath,  and  it  might  be  best  to  do  so,  as  it  would 
save  any  question  about  it;  but  it  is  not  essentially  necessary. ' 
The  other  objection  is  of  a  very  diiFerent  character.  It 
requires  a  more  serious  consideration.  This  count  is  certainly, 
in  many  particulars,  not  very  technically  drawn.  It  does  not 
clearly  appear,  that  the  defendant  charged  the  plaintiff  with 
any  criminal  offense.  In  actions  of  this  kind,  the  declaration 
ought  to  aver  in  plain  terms  that  the  defendant  charged  the 
plaintiff  with  some  criminal  offense,  by  the  name  or  description 
given  to  it  by  law,  and  not  merely  state  the  acts  of  the 
defendant  by  which  he  made  the  charge,  without  drawing  any 
legal  conclusion  from,  those  facts.  In  this  case  the  defendant 
charged  the  plaintiff  with  perjury,  and  the  declaration  should 
have  averred  that  fact,  by  the  legal  name  or  the  legal  descrip- 
tion of  that  offense.  Whether  the  affidavit  which  the  defendant 
made  amounted  to  a  charge  of  perjury,  was  entirely  a  matter 
of  evidence.  If  the  declaration  did  contain  the  averment  that 
the  defendant  charged  the  plaintiff  with  the  crime  of  perjury, 
by  setting  out  its  legal  name  or  its  legal  description,  we  should 
have  no  hesitation  in  saying  that  the  affidavit  produced 
.sustained  the  declaration,  although  the  offense  is  defectively 
described  in  the  affidavit.  It  is  a  general  rule,  whicli  can 
seldom  be  safely  departed  from,  that  facts  essential  to  the  right 
of  the  action  must  be  expressly  and  substantially  alleged.  The 
stating  of  the  evidence  of  the  fact  is  not  sufficient.  The  fact 
itself  , should  be  stated;  otherwise  the  allegation  presents  no 
subject  to  which  the  law  can  be  applied.  The  established  rule 
in  all  civil  pleadings  is,  that  all  things  must  be  pleaded 
according  to  their  legal  effect,  that  is,  they  must  be  stated  oi 
descrioed  as  they  operate  or  take  effect  in  law;  although  such 
statement  or  description  should  literally  vary  in  form  from  the 
shape  of  the  evidence. 
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It  is  insisted  by  the  defendant  in  error,  that,  after  the  trial  of 
an  issue  on  the  plea  of  not  guilty  by  a  jury,  the  verdict  cures 
such  defects  as  these.  This  position  as  a  general  doctrine,  the 
plaintiff  in  error  admits,  but  contends  that  it  is  not  applicable 
to  this  case.  He  says  that  by  the  46th  section  of  the  statute 
regulating  the  practice  of  law,  it  is  enacted,  that  when 
[*214]  there  *are  several  counts,  one  of  which  is  faulty,  and 
entire  damages  are  given,  the  verdict  shall  be  good, 
but  the  defendant  may  apply  to  the  court  to  instruct  the  jury 
to  disregard  such  faulty  count;  and  that  it  appears  of  record 
by  his  bill  of  exceptions,  that  in  this  case  he  did  move  the 
Court  so  to  instruct  the  jury  as  to  this  count,  but  that  the 
Court  overruled  that  motion,  to  which  he  excepted ;  and  that 
(hat  exception  saves  to  him  the  benefit  of  that  motion  in  this 
Court,  unprejudiced  by  the  verdict  of  the  jury. 

That  the  plaintiff  in  error  is  entitled  to  the  full  benefit  of 
his  motion,  unprejudiced  by  the  verdict  of  the  jury,  there  is 
no  doubt.  But  there  may  perhaps  be  some  doubt,  as  to  what 
ilefccts  and  insufficiencies  the  legislature  intended  the  statute 
to  extend.  The  language  is  general,  and  there  is  no  intimation 
as  to  the  precise  meaning  intended  to  be  given  to  the  word 
"  faulty."  To  arrive  at  a  fair  interpretation  of  the  intention 
of  the  legislature,  we  must  see  how  the  law  would  stand  if 
that  statute  had  never  been  enacted.  The  general  rule  of  law 
is,  that  where  there  are  good  and  defective  counts  in  the 
declaration,  and  the  jury,  upon  a  plea  to  the  whole  declara- 
tion, find  a  general  verdict  for  the;  plaintiff  and  assess  entire 
damages,  the  defendant  may  arrest  the  judgment.  The  object 
then  must  have  been,  to  prevent  an  arrest  of  judgment  after  a 
g(>neral  verdict,  in  all  cases,  if  there  were  one  good  count  in 
tlie  declaration.  But  as  such  a  sweeping  cure-all  might 
frequently,  in  practice,  do  great  injustice  to  the  defendant,  the 
latter  part  of  the  section  was  added,  authorizing  him  to  have 
those  counts  of  the  declaration,  which  were  so  defective  as  to 
authorize  an  arrest  of  judgment  after  verdict,  rejected. 

It  seems,  then,  that  this  motion  is  confined  to  such  insuffi- 
ciencies and  defects  as  Avould  authorize  an  arrest  of  judgment 
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in  such  cases,  if  the  statute  did  not  exist.  The  inquiry  then 
is,  what  defects  are  a  sufficient  ground  for  arresting  judgment 
after  a  general  verdict?  Upon  common  law  principles,  aided 
as  they  now  are  by  the  general  statutes  of  jeofails,  all  formal 
defects  and  errors  in  the  record,  as  well  as  many  which  hav 
formerly  been  deemed  substantial,  are  cured  by  verdict;  but 
defects  which  would  render  ,a  judgment  erroneous,  are  still  a 
sufficient  ground  for  arresting.  The  criterion  by  which  to 
distinguish  between  such  defects  in  a  declaration  as  are,  and 

such  as  are  not,  cured  by  a  general  verdict  for  the 
[*215]     plaintiff,  is  laid  down  *by  Lord  Mansfield  in  the  case 

of  Rushton  V.  Aspinwall,  2  Doug.,  679,  to  the  follow- 
ing effect:  Where  the  statement  of  the  plaintiff's  cause  of 
action,  and  that  only,  is  defective  or  inaccurate,  the  defect  is 
cured  by  a  general  verdict  in  his  favour;  because,  to  entitle 
him  to  recover,  all  circumstances  necessary,  in  form  or  substance, 
to  complete  the  title  so  imperfectly  stated,  must  be  proved  at 
the  trial ;  and  it  is,  therefore,  a  fair  presumption  that  they  were 
proved.  But  where  no  cause  of  action  is  stated,  the  omission 
is  not  cured  by  verdict;  for  as  no  right  of  recovery  could  be 
legally  proved  under  such  a  declaration,  there  can  be  no  ground 
for  presuming  that  it  was  proved ;  or,  in  other  words,  no  fact 
not  alleged  can  be  presumed  in  support  of  a  verdict,  unless 
proof  of  its  existence  must  have  been  involved  in  or  inferable 
from  the  proof  of  those  which  are  alleged.  Spiers  v.  Parker,  2 
Doug.,  682,  n.  If  then  the  declaration  is  defective  in  substance 
as  to  the  alleged  cause  of  action  itself,  as  in  an  action  of  slander 
for  calling  the  plaintiff  a  Jew ;  or,  as  in  assumpsit,  if  the  decla- 
ration alleges  no  consideration ;  or,  as  in  an  action  by  a  master 
for  a  battery  committed  upon  his  servant,  if  the  declaration 
omits  to  allege  loss  of  service;  or,  as  in  an  action  for  an  injury 
done  by  the  defendant's  dog  to  the  person  or  goods  of  the 
plaintiff,  and  the  declaration  omits  the  scienter;  and  in  all  other 
cases,  when  any  substantial  fact  is  omitted  which  is  essential  to 
a  right  of  action,  and  it  is  not  implied  or  inferable  from  those 
facts  which  are  alleged,  a  verdict  for  the  plaintiff  will  not  enti- 
tl,o  him  to  recoA  er. 
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£f  this  view  of  the  case  be  correct,  and  of  that  perhaps  there 
is  no  doubt,  we  think  that  the  first  count  of  the  declaration 
would  be  good  upon  a  motion  in  arrest  of  judgment,  after  a 
general  verdict  for  the  plaintiff,  and  therefore  the  court  acted 
correctly  in  overruling  the  motion  to  disregard  it. 

To  the  second  count  five  objections  are  raised:  1.  That  the 
charge  made  by  the  defendant  below  against  the  plaintiff,  on 
which  he  was  arrested  as  described  in  the  second  count,  is  not  a 
criminal  offense;  2.  It  does  not  appear  that  the  charge  was 
made  under  oath;  3.  It  does  not  appear  that  the  charge  was 
made  to  a  justice  of  the  peace,  or  any  other  judicial  officer  or 
tribunal;  4.  It  does  not  appear  that  the  plaintiff*  was  arrested 
or  held  in  prison  by  legal  process,  or  in  pursuance  of  law  in  any 
way,  or  by  any  civil  officer  of  the  law;  5.  Nor  does  it  appear 
that  the  plaintiff  was  tried  or  discharged  by  any  judi- 
[*216]  cial  officer  *or  tribunal.  These  objections  are  all  strictly 
true,  and  some  of  them  are  certainly  well  taken.  This 
count  omits  some  of  the  substantive  facts,  which  are  essential 
to  the  right  of  this  action,  and  which  can  not  be  implied  yj- 
inferred  from  those  alleged,  and  the  Circuit  Court  should  have 
instructed  the  jury  to  disregard  it.  An  action  for  a  malicious 
prosecution  can  only  be  supported  for  the  malicious  prosecution 
of  some  legal  proceeding,  before  some  judicial  officer  or  tribunal. 
If  the  proceedings  complained  of  are  extra-judicial,  the  reme(iy 
is  trespass,  and  not  an  action  on  the  case  for  a  malicious  prose- 
cution. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

W.  W.  Wick  and  W.  Quarles,  for  the  plaintiff. 

C.  Fletcher  and  H.  Brown,  for  the  defendant. 
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Malicious  Prosecution — Evidknce. — A  charged  B  before  a  jostice  with 
having  committed  perjury,  on  a  trial  between  them,  in  a  justice's  court, 
upon  which  charge  a  warrant  issued  against  B,  and  he  was  thereon  arrested. 
For  this  arrest  B  brought  an  action  of  malicious  prosecution  against  A. 
■  Meld,  that  the  original  affidavit  and  warrant  were  admissible  evidence  for 
the  plaintiff.  Held,  also,  that  after  the  defendant  had  given  in  evidence 
the  record  of  the  cause  in  the  justice's  court,  in  which  he  had  recovered, 
the  plaintiff  might  show  that,  on  appeal,  the  judgment  was  against  the 
defendant.  Held,  also,  that  in  such  case  the  declaration  need  not  show  the 
charge  to  have  be^en  under  oath,  nor  the  time  when  the  perjury  charged 
was  committed. 

ERROR  to  the  Hendricks  Circuit  Court. 

Blackford,  J. — Dicken  sued  Conduit  in  an  action  for  a 
malicious  prosecution.  The  declaration  states  that  Conduit,  on 
the  22d  of  3fay,  1832,  went  before  a  justice  of  the  peace,  and 
falsely,  maliciously,  and  without  any  reasonable  or  probable 
cause  whatever,  charged  Dicken  with  having  committed  perjury, 
&G.  Conduit  pleaded  two  pleas:  1st,  the  general  issue  on 
which  issue  was  joined;  2d,  that  Dicken  had,  on  the  18th  of 
May,  1832,  on  a  trial  before  a  certain  justice  of  the  peace,  &c., 
sworn  false,  &c. ;  that  Conduit  had  therefore  made  the  charge, 
&c.     Replication  of  de  injuria  sua  propria  to  the  second  plea, 

and  issue. 
[*217]  On  the  trial.  Conduit  filed  two  bills  of  exception. 
The  first  bill  shows  that  Dicken  ofifered  in  evidence 
the  original  affidavit  and  warrant,  by  virtue  of  which  he  was 
arrested,  &c.  These  were  objected  to,  but  admitted  by  the 
Court.  The  second  bill  shows,  that  after  Conduit  had  intro- 
duced as  evidence,  the  record  of  the  cause  in  which  he  alleged 
the  perjury  to  have  been  committed,  and  in  which  he  had 
recovered,  Dicken  offered  to  read  the  record  of  the  same  cause, 
on  appeal  to  the  Circuit  Court,  in  which  he  had  succeeded. 
The  record  of  the  cause  on  appeal,  tried  after  the  commence- 
ment of  the  suit  for  malicious  prosecution,  was  objected  to, 
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but  the  objection  was  overruled.  Verdict  and  judgment  for 
the  plaintiff  below. 

There  are  several  errors  assigned. 

The  first  is,  that  the  affidavit  and  warrant  were  not  admissi- 
ble as  evidence.  The  bill  of  exceptions  states  that  it  was  the 
original  affidavit  and  warrant  which  were  admitted  in  evidence. 
That  they  were  the  originals,  instead  of  copies,  was  surely  no 
objection.  The  plaintiff  in  error  contends  that  they  ought  to 
have  been  proved.  He  forgets,  however,  that  his  bill  of  excep- 
tions admits  them  to  be  the  original  papers. 

The  second  error  assigned  is,  that  the  record  of  the  action  on 
appeal  should  not  have  been  admitted.  The  plaintiff  in  error 
had  himself  given  in  evidence  the  record  of  the  same  cause 
before  the  justice,  to  show  that  he  had  recovered.  It  followed, 
of  course,  that  his  opponent  might  show  that  the  final  result 
of  the  cause,  on  appeal,  had  been  otherwise. 

The  third  objection  is,  that  the  declaration  does  not  aver 
that  the  charge  of  perjury  had  been  made  by  the  defendant 
under  oath.  There  was  no  occasion  to  make  such  an  averment. 
The  declaration  is  in  the  usual  form.  It  was  necessary  to 
prove  that  an  affidavit  had  been  made,  but  it  was  not  necessary 
to  aver  it  in  the  declaration. 

The  last  ground  relied  on  is,  that  the  record  does  not  show 
when  the  perjury  charged  was  committed.  That  the  declara- 
tion does  not  show  this,  can  be  no  objection  to  the  judgment. 
If  proof  of  it  was  necessary,  there  is  nothing  to  show  but  that 
it  was  proved.  Besides,  the  time  alluded  to  is  stated  in  the 
special  plea. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J  B.  Ray  and  J.  Eccles,  for  the  plaintiff. 

C.  Fletcher,  W.  W.  Wick  and  H.  Brown,  for  the  defendant. 
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[*218]  *Trimble  v.  Gilbert. 

Damages — Evtdknce. — Action  on  the  caee  for  causing  water  to  flow  back  on 
the  plaintiff's  land,  and  thus  producing  a  loss  of  his  building  materials  on 
the  premises.  Plea,  not  guilty.  Meld,  that  the  plaintiff  could  not  prove, 
in  aggravation  of  damages,  a  loss  of  building  materials  on  the  land,  if  they 
belonged  to  the  plaintiff  and  another  in  partnership. 

ERROR  to  the  Delaware  Circuit  Court.  Trimble  was  the 
plaintiff  below  and  obtained  a  verdict  and  judgment,  but  being 
dissatisfied  with  the  amount,  sued  out  this  writ  of  error. 

M'KiNNEY,  J. — Trespass  on  the  case.  This  action  is  brought 
to  recover  damages  for  the  alleged  loss  of  a  mill  seat,  a  spring 
and  materials  for  building  a  mill,  caused  by  the  flowing  back 
of  water  by  the  erection  of  a  dam,  below  the  plaintiff's  land, 
by  the  defendant.  Plea,  not  guilty.  Verdict  and  judgment 
for  the  plaintiff. 

-V  bill  of  exceptions  presents  for  our  consideration  the  cor- 
rectne.ss  of  the  opinion  of  the  Circuit  Court,  rejecting  certain 
testimony  offered  by  the  plaintiff.  It  appears  that  the  plaintiff, 
after  he  had  given  evidence  of  the  erection  and  continuance  of 
the  dain,  just  below  his  land,  by  the  defendant,  and  proved  the 
flowing  back  of  the  water  to  the  injury  of  his  mill  seat,  offered 
to  prove  in  aggravation  of  damages,  that  in  the  summer  of 
1828,  he  and  two  others  entered  into  partnership  to  erect  a  mill 
on  said  land,  and  that  the  plaintiff  individually  expended  in 
preparations  to  erect  the  mill,  at  least  $100;  and  that  upon  the 
erection  of  the  dam,  the  flowing  back  of  the  water  and  spoiling 
the  mill  seat,  the  building  of  the  mill  was  abandoned,  and  the 
materials  lost;  that  this  evidence  was  rejected  by  the  Court, 
because  the  witness  had  previously  stated  that  no  money  was 
expended  until  after  the  partnership. 

This  action  is  proper  for  the  recovery  of  damages,  tor  an 
injury  such  as  is  complained  of;  and  the  plaintiff,  after  proving 
the  acts  constituting  the  cause  of  action,  is  permitted  to  prove 
in  aggravation  of  damages,   other  acts   which    of  themselves, 
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though  not  relied  on  as  the  cause  of  action,  may  produce  inci- 
dentally a  loss  to  the  party,  flowing  from  the  original  act.  In 
the  present  case,  though  the  loss  of  the  mill  seat  is  the  founda- 
tion of  the  action,  yet  the  plaintiff  would  have  the 
''*219]  right,  if  *materials  to  erect  a  mill,  prepared  and  col- 
lected by  him  individually,  were  destroyed  by  the  act 
of  the  defendant,  to  give  a  loss  from  such  act  in  evidence,  in 
aggravation  of  damages.  If,  however,  the  materials  were  the 
property  of  a  partnership,  of  which  the  plaintiff  was  a  member, 
the  injury  done  is  to  the  partnership,  and  to  obtain  retnunera- 
don,  a  joint  action  should  be  brought.  An  action  in  the  name 
of  one  01  the  partners  for  a  joint  damage,  would  be  clearly 
subject  to  a  plea  in  abatement,  and,  consequently,  in  an  original 
action  by  one  of  the  firm,  on  a  different  foundation,  if  it  be 
attempted  to  give  such  injury  in  evidence,  in  aggravation 
of  damages,  the  only  course  is  to  move  the  rejection  of  such 
evidence. 

The  fact  of  the  partnership,  and  the  expenditure  of  money 
for  materials  being  made  jointly,  is  apparent  from  the  record, 
so  that  the  evidence  proposed  was  inadmissible.  To  have 
admitted  this  testimony  would  have  been  the  assumption  of 
chancery  jurisdiction,  and  have  required,  after  an  adjustment 
of  the  respective  claims  of  the  parties,  the  ascertainment  of 
the  particular  loss  of  the  plaintiff.  With  equal  propriety, 
e^ch  of  the  other  partners  could  maintain  a  several  action  for 
this  joint  injury,  and  thus  the  maxim  ut  sit  finis  litium,  with 
the  distinction  between  actions  and  rights,  would  cease  to 
exist. 

The  Circuit  Court  was  correct  in  excluding  the  evidence. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  Rariden,  for  the  plaintiff. 

M.  31.  Ray,  for  the  defendant. 
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FULLEETON.   V.   WaERICK. 

Assault  ajid  Battery — Evidence  in  Mitigation  op  Damages. — The 
defendant,  in  an  action  for  an  assault  and  battery,  can  not  prove,  in  mitiga- 
tion of  damages,  that  the  plaintiff  had  previously  slandered  him,  if  there 
had   been  time,   between  the  provocation  and  the  assault,  for  deliberate 

reflection  (a). 

ERROR  to  the  Gibson  Circuit  Court. 

Stevens,  J. — Fullerton  brought  an  action  of  trespass^ 
assault  and  battery^  against  Warrick,  in  the  Gibson  Circuft 
Court.  An  issue  on  the  plea  of  not  guilty  was  joined  between 
the  parties,  ^  jury  trial  had,  and  a  verdict  rendered  for  the 

plaintiff. 
[*220]  *It  appears  of  record  by  a  bill  of  exceptions,  that 
the  defendant,  on  the  trial  before  the  jury,  was 
permitted  by  the  Court  to  prove,  in  mitigation  of  damages, 
that  the  plaintiff  liad  been  for  several  years  past,  and  up  to 
the  time  of  the  commission  of  th«  assault  and  battery,  in  the 
constant  habit  of  abusing  and  slandering  the  defendant ;  that 
about  one  year  and  a  half  before  the  trial,  which  was  about 
one  year  before  the  time  of  committing  the  trespass  complained 
of,  the  phuntiff  said  that  the  defendant  was  an  unprincipled 
man  and  a  liar;  and  that  at  an  election  for  trustees  of  the 
town  of  Princeton,  held  several  years  before  the  time  of 
committing  the  assault  and  battery,  the  plaintiff  voted  a  ticket 
for  trustees,  in  which  he  connected  the  name  of  the  defendant 
Math  the  name  of  a  man  of  color.  To  the  introduction  of  this 
evidence,  the  plaintiff  objected,  but  the  objection  was  over- 
ruled and  the  evidence  went  to  the  jury.  There  is  no  proof 
appearing  of  record,  that  there  was  any  insult,  abuse,  or 
offensive  language,  given  or  used  by  the  plaintiff  at  the  time 
the  trespass  was  committed.  The  expression  used  in  the  bill 
>f  exceptions,  does  not  sufficiently  convey  any  such  an  idea. 

The  only  question  before  the  Court  is,  whether  the  evidence 

(«)     Schlossei   V.  Fcx,  14  Ind.,  3i)5. 
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aet  out  in  the  record  was  correctly  permitted  to  go  to  the  jury, 
in  mitigation  of  damages? 

The  law,  in  tenderness  to  human  frailties,  distinguishes 
between  an  act  done  deliberately  and  an  act  proceeding  from  a 
sudden  heat.  As,  if  upon  a  sudden  quarrel  two  persons  fight 
and  the  one  kills  the  other,  this  has  been  adjudged  only  man- 
slaughter. So,  if  a  man  be  greatly  provoked,  as  by  pulling 
nis  nose,  or  other  great  indignity,  and  immediately  kills  the 
aggressor,  though  this  is  not  excusable,  the  offense  is  mitigated 
homicide.  But  in  every  case  of  homicide  upon  provocation, 
if  there  be  any  time  intervening  between  the  insult  and  the 
killing,  sufficient  for  passion  to  subside  and  reason  to  interpose, 
the  offense  becomes  murder.  In  analogy  to  this  principle, 
evidence  in  civil  actions  for  assault  and  battery  is  admitted, 
in  mitigation  of  damages,  to  show  a  provocation  on  the  part 
of  the  person  complaining  of  the  injury.  But  the  provocation 
must  be  so  recent  as  to  induce  a  fair  presumption  that  the 
violence  done,  was  committed  during  the  continuance  of  the 
feelings  and  passions  excited  by  it,  before  the  blood  has  had 
time  to  cool :  a  different  rule  would  greatly  encourage 
[*221]  breaches  *of  the  peace,  rencounters,  and  brutal  force. 
»  For  the  purpose  of  illustration,  we  will  notice  two  or 

three  leading  cases. 

First,  the  case  of  Avery  v.  Ray  et  al.,  1  Mass.  Rep.,  12.  This 
was  an  action  of  trespass,  assault  and  battery,  tried  on  the  plea 
of  not  guilty.  The  defendant  offered  to  prove,  in  mitigation 
of  damages,  that  the  plaintiff  reported  that  the  sister  of  Hay, 
one  of  the  defendants,  had  openly  solicited  the  plaintiff  to  have 
carnal  connection  with  her;  that  Hay,  having  heard  that,  called 
on  him  to  know  whether  he  had  or  had  not  said  so,  and  that  he 
refused  to  confess  or  deny  it;  that  the  defendant  then  told  him 
that  he  would  chastise  him  for  it,  and  did  so  do ;  and  for  that 
chastisement  the  action  M'as  brought.  The  court  said  that  the 
admission  of  such  evidence  is  contrary  to  all  rule;  that  imme- 
diate provocations  are  admitted  in  mitigation  of  damages,  bui 
when  time  for  reflection  has  intervened,  so  as  to  give  the  blood 
time  to  cool,  the}  are  not  admitted. 
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Secondly,  the  case  of  Lee  v.  Woolsey,  19  Johns.  Rep.,  319. 
This  was  an  action  of  trespass,  assault  and  battery,  also,  tried 
on  the  plea  of  not  guilty,  in  the  month  of  July,  1820.  The 
defendant  was  a  post-captain  in  the  navy,  and  the  plaintiff  was 
an  attorney  at  law.  On  the  trial  the  defendant  oifered  to  prove, 
in  mitigation  of  damages,  that  in  the  month  of  February  pre- 
ceding, the  plaintiff  had  addressed  to  the  Secretary  of  the  Navy 
a  scandalous  and  defamatory  letter  respecting  the  defendant, 
charging 'him.  with  having  embezzled  the  public  property  under 
his  care  as  a  post-captain,  and  that  that  letter  had  been  circu- 
lated among  the  citizens  of  the  place  where  the  parties  resided, 
and  had  been  known  to  the  defendant  only  a  few  hours  before 
the  time  of  committing  the  violence  complained  of;  and  that  at 
the  time  of  committing  the  violence,  and  before  the  commence- 
ment of  the  attack,  the  defendant  asked  the  plaintiff  whether 
he  was  the  author  of  that  scandalous  and  defamatory  communi- 
cation or  not,  and  he  admitted  that  he  was,  but  stated  that  lie 
wrote  it  as  an  attorney,  and  was  paid  for  it.  The  defendant 
also  offered  to  prove  that  on  the  day  before  the  attack  was 
made  by  him  on  the  plaintiff,  the  plaintiff  had  made  scandalous 
insinuations  against  him  respecting  his  having  embezzled  the 
public  property.  The  court  said  that  the  evidence  wa» 
not  admissible  in  mitigation  of  damages,  there  having  been 
time  between  the  provocations  and  the  assault  for  deliberate 

reflection. 
[*222]         *We  will  notice  one  other  case  only,  and  that  is  the 

case  of  Eoohester  v.  Anderson,  1  Bibb,  428.  In  that 
case  the  defendant  offered  to  prove,  in  mitigation  of  damages, 
that  the  plaintiff  had  circulated  slanderous  reports  about  him, 
and  for  that  he  had  assaulted  him.  The  Court  refused  the  evi- 
dence on  account  of  the  time  which  intervened  between  the  lime 
of  giving  the  insult  and  the  time  of  making  the  assault.  The 
Court  in  that  case  says  that  such  opprobrious  language,  if  used 
at  the  time  of  the  battery,  and  especially  if  used  with  an  intent 
of  provoking  a  quarrel,  would  be  legal  evidence  in  mitigation 
uf  damages;  but  if  there  have  been  time  for  deliberation,  the 
peaco  of  society  rccjuires  thnt  nicMi  should  suj)|>ross  their  passions. 
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There  is  nothing  upon  the  record  before  us  which  authorizes 
us  to  presume  that  the  evidence  in  question  was  correctly  per- 
mitted to  go  to  the  jury. 

Per  Curiam. — ^The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

R.  Crawford,  for  the  plaintiff. 

S.  Hall,  for  the  defendant. 


The  State,  on  the  relation  of  Crane,  v,  Beem  and  Others. 

Practice. — After  the  plaintiff  has  closed  his  examination  of  testimony,  and 
the  defendant  has  asked  the  Court  to  instruct  the  jury  relative  to  their 
verdict,  it  is  too  late  for  the  defendant,  except  under  special  circumstances, 
to  introduce  any  evidence. 

Same. — The  court  is  authorized  by  statute,  in  gertain  cases,  to  give  a  judg- 
ment, as  in  case  of  a  non-suit;  but  a  jury  can  not,  in  any  case,  find  a  verdict 
to  that  effect* 

Same. — A  judgment  ought  not  to  be  reversed  on  account  of  the  improper 
admission  of  evidence,  if  the  verdict  is  right  independently  of  that  evidence. 

Escape. — An  execution-plaintiff  can  not  recover  on  a  sheriff's  bond  in  the 
case  of  an  escape,  unless  he  shows  a  judgment  against  the  execution- 
defendant  (a).  • 

Costs. — The  party  for  wliose  use  an  action  is  brought  in  the  name  of  the 
State  is  liable  to  a  judgment  for  coste,  under  the  statute,  if  the  suit  be  not 
sustained 

ERROR  to  the  Jackson  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  on  a  sheriff's 

bond,  instituted  in  the  name  of  the  State,  on  the  relation  of 

Crane  against  the  sheriff  and  his  sureties.    The  decla- 

[*223]     ration   *avers   that   the   relator   recovered  judgment 

before  a  justice  of  the  peace  against  Tuell,  caused  him 

to  be  arrested  on  a  ca.  sa.,  and  to  be  delived  to  the  sheriff; 

that  the  sheriff  suffered  the  debtor  to  escape,  &c.     Pleas,  1st, 

that  though  Tuell  had  made  oath  that  he  was  unable  to  support 

^  (•«)  Sfc  Slaie  V.  Spencer,  4.Bl;vkf.,  310. 
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himself  in  prison,  the  relator  had  refused  to  support  him ;  2d, 
that  the  sheriff  did  not  permit  Tuell  to  escape,  &e.  Replica- 
tion to  the  first  plea,  denying  the  refusal.  Issues  on  the 
second  plea  and  on  the  replication. 

It  appears  by  bills  of  exception,  that  all  the  evidence  given 
by  the  plaintiff  was — the  execution,  the  arrest,  the  delivery  of 
the  debtor  to  the  sheriff,  and  his  subsequent  absence  from 
prison.  The  defendant,  after  the  plaintiff  had  closed  his 
evidence,  moved  the  Court  to  instruct  the  jury  as  in  case  of  a 
non-suit.  This  motion  was  oterruled.  The  defendant  thu^ 
offered  to  introduce  evidence  on  his  part.  To  this  the  plainti  ff 
objected;  but  the  Court  overruled  the  objection.  A  bond, 
executed  by  Tuell  and  his  surety  for  the  prison  bounds,  was 
offered  in  evidence  by  the  defendant,  which,  though  objected 
to,  was  admitted. 

Verdict  and  judgment  for  the  defendant,  with  a  judgment 
against  the  relator  for  costs. 

The  first  question  presented  is,  had  the  defendant  a  right  to 
introduce  any  evidence  after  asking  instructions  to  the  jury? 
It  is  evident  that,  as  a  general  rule,  he  had  no  such  right. 
The  defendant's  asking  the  Court  to  give  instructions  to  the 
jury,  pre-supposes  that  he  had  finally  submitted  the  cause  to 
the  jury;  and,  after  such  a  submission,  he  could  have  no  right, 
except  under  special  circumstances,  to  offer  iiny  new  evidence. 
In  this  case,  however,  as  the  record  is  silent  as  to  what  were 
the  circumstances  under  which  the  testimony  was  admitted, 
we  must  presume  the  Court  had  a  good  cause  for  admitting  it, 
though  the  admission  was  contrary  to  a  general  rule  of 
practice.  We  cannot  pass  by  this  part  of  the  case,  without 
noticing  the  extraordinary  nature  of  the  instructions  to  the 
jury  asked  for  by  the  defendant.  The  Court  was  asked  to 
instruct  the  jury  as  in  case  of  a  non-suit.  There  is  no  such 
verdict  known  to  the  law  as  that  here  referred  to.  The  Court 
is  authorized  by  statute  in  certain  cases,  to  give  a  judgment  as 
in  case  of  a  non-suit ;  but  a  jury  can  not,  in  any  case,  find  a 
verdict  to  that  effect.  The  Court  must  be  always  right  in 
refusing  to  instruct  the  jury  to  find  such  a  verdict. 
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The  second  point  is,  that  the  bond  for  the  limits 
[*2*4i  IJ  was  not  legal  ^evidence.  It  is  contended  by  the  defend- 
ant, that  though  that  evidence  be  struck  oiit  as  illegal, 
still  the  record  shows  that  the  plaintiff  had  no  right  to  recover. 
We  agree  to  the  position,  that  if  a  verdict  is  right,  inde- 
pendently of  evidence  improperly  admitted,  the  judgment 
ought  not  to  be  reversed.  This  point  was  decided  by  this 
Court  in  the  case  of  Henthorn  v.  Doe,  d.  Shepherd,  May  term, 
1822.  It  has  been  frequently  decided  in  England.  The 
latest  case  we  have  seen  on  the  subject,  is  Doe,  d.  Teynham  v. 
Tyler,  6  Bing.,  661.  The  question  then  is,  could  the  plaintiff 
nave  recovered,  had  the  bond  for  the  limits  not  been  admitted? 
We  think  there  can  be  no  doubt  as  to  this.  One  of  the  ques- 
tions in  issue  was,  whether  there  had  been  an  escape,  that  is, 
such  an  escape  as  would  entitle  the  plaintiff  to  recover  in  this 
cause?  The  declaration  avers  the  existence  of  a  judgment  on 
which  the  execution  had  issued.  That  averment  was  neces- 
sary; and.  without  it,  the  declaration  would  have  been  bad  in 
substance.  It  was  so  decided  in  Jones  v.  Pope,  1  Saund.,  34. 
But,  in  the  case  before  us,  though  the  declaration  contains  the 
necessary  averment  of  a  judgment,  there  was  no  attempt  on 
the  part  of  the  plaintiff  to  prove  it.  He  went  no  further 
back  with  his  evidence  than  the  execution.  That  was  not 
sufficient.  Without  a  judgment,  there  could  be  no  escape,  for 
which  the  sheriff  and  his  sureties  would  be  liable  to  the  execu- 
tion-plaintiff. 2  Phill.  Ev.,  231 ;  1  Selw.  N.  P.  Wh.  Ed.,  515 
(1).  Assuming,  therefore,  that  the  bond  for  the  prison  limits 
was  illegally  admitted  in  evidence,  as  contended  for  by  the 
plaintiff,  and  supposing  it  therefore  to  be  struck  out  of  the 
( ase,  the  verdict  for  the  defendant  is  still  right.  The  plaintiff 
cannot  complain  of  the  admission  of  illegal  testimony  when, 
had  the  testimony  been  rejected,  he  could  not  have  recovered. 
The  third  point  is,  that  there  could  be  no  judgment  against 
the  relator  for  costs.  Were  it  not  for  the  statute  on  the 
subject,  this  objection  might  be  good,  but  we  think  that,  undej- 
the  statute,  the  judgment  cannot  be  objected  to  (2). 
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Fer    Curiam. — The  judgment   is   affirmed,    and  judgment 
against  the  relator  for  costs. 

C.   Dewey,   A.   C.    Griffith,  and  J.   H.   Famham,  for  the 
«      plaintiff. 

J.  Sullivan,  for  the  defendant. 

(1)  Hall  V.  Johnson,  in  this  Court,  May  term,  1834,  poet,  accord.  ^ 

'^2)  See  note  to  Eaton  v.  Benejield,  Vol.  2  of  these  Rep.,  62, 


[*225]  *SHrRLEY  V.  Hagar. 

Capias  ad  Respondendum. — A  capias  ad  respondendum  issued  in  vacation, 
must  be  returnable  to  the  first  day  of  the  next  term  of  tlie  court ;  if  a  term 
intervene  between  the  date  and  return,  the  writ  is  void  (a). 

Practice. — A  cause  being  called  on  the  first  day  of  the  term,  the  parties 
agreed  that  they  had  appointed  the  next  day  for  trial,  and,  on  the  plaintiff's 
motion,  the  defendant  was  ruled  to  plead  on  the  next  day,  he  reserving  the 
right  to  plead  in  abatement.  Held,  that  these  circumstances  did  not  pre- 
clude the  defendant  from  afterwards  moving,  on  the  day  the  rule  was 
granted,  to  quash  the  writ  (b). 

PiiEADiXG. — A  declaration  stating  that  the  plaintiff  sues  by  prochein  amy, 
without  showing  the  plaintiff's  infancy,  and  the  prochein  amy's  admission, 
is  bad  on  general  demurrer  (c). 

ERROR  to  the  Haneock  Circuit  Court.  In  this  action,  Mary 
Anu  Hagar,  by  John  Hagar,  her  father  and  next  friend,  was 
the  plaintiff  below,  and  Ambrose  Shirley  the  defendant.  Ver- 
dict and  judgment  for  the  plaintiff. 

M'KiNNEY,  J. — This  is  an  action  of  trespass  on  the  case  in 
slander.  The  declaration  contains  two  counts,  and  the  words 
charged  in  each  import  incontinence.  The  record  presents  a 
number  of  points,  in  which  the  writ,  the  declaration,  three 


(a)    Shirley  v.  Hager,  11  Ind.,  391;   Titgenhager  v.  Doe,  1  Ind.,  296;   Crocker  T.  DunHn,  6 
Blackf.,  535. 

{h)    See  Scott  V.  Hall,  14  Ind.,  ISG,  and  cases  there  cited. 

(c)    Maxedon  v.   Tlie  State  ex  re?.,  14  Ind.,  .370;   Wortman  v.  Ash,  4  Id.,  74;  5  Blackf.,  435. 

See  Post,  472. 
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special  pleas  of  justification,  instructions  given  and  refused  to 
be  given  by  the  Court,  with  the  particular  character  in  which 
the  plaintiff  sues,  are  before  us. 

The  first  bill  of  exceptions  shows  that  on  Wednesday,  the 
29th  day  of  February,  1832,  it  being  the  first  day  of  the  Feb- 
ruary term,  on  calling  this  cause,  both  parties  agreed  that  the 
ensuing  day  had  been  appointed  by  them  for  the  trial;  that  on 
the  plaintiff's  motion  the  Court  ordered  a  rule  for  a  plea  on  or 
before  the  next  morning,  the  defendant  reserving  his  right  to 
file  a  plea  in  abatement;  that  on  the  Court's  convening  on  the 
said  day,  at  2  o'clock,  the  defendant  moved,  before  any  pleas 
were  filed,  to  set  aside  and  quash  the  writ  for  defects  on  its 
face,  the  writ  being  returnable  on  the  Wednesday  after  the  last 
Monday  in  August  next,  and  bearing  date  the  19th  o^  January, 
1832;  that  the  motion  was  overruled  by  the  Court  on  the 
ground  that  taking  the  rule  to  plead  as  aforesaid  constituted  an 
appearance,  which  precluded  the  defendant  from  taking  an 
exception  to  the  writ.     By  the  act  fixing  the  times  of  holding 

courts  in  the  several  judicial  circuits,  the  courts  in 
[*226]     Hancock  *county  are  required  to  be  annually  held 

"  on  the  Wednesday  succeeding  the  last  Mondays  in 
February  and  August ; "  and  by  the  act  regulating  suits  at  law, 
"  all  process  (except  subpoenas)  are  made  returnable  to  the  first 
day  of  the  next  term."  The  time  of  holding  each  term  of  the 
court,  and  the  day  of  the  return  of  all  process  (except  subpoenas) 
are  thus  fixed  by  law.  The  writ  dated  in  January  is  made 
returnable  to  the  August  term.  Between  the  date  of  the  writ 
and  the  August  term  is  interposed  by  law  the  February  term, 
and  the  law  requiring  a  writ  to  be  made  returnable  to  the  next 
^  term,  that  is,  the  term  immediately  succeeding  its  date,  the 
writ  in  this  case,  with  reference  to  its  date,  being  made  return- 
able to  a  day  n/3n-juridicus,  is  clearly  a  nullity,  and  should,  on 
motion,  have  been  quashed.  Atkinson  v.  Taylor,  2  Wils.,  117; 
Parsons  v.  Loyd,  3  lb.,  341;  Barnes'  Notes,  76,  409,  410,  420; 
6  Com.  Dig.  PI.  In  Shirley  v.  Wright,  2  Salk.  R.,  700,  it  is 
said  that  all  mesne  process  must  be  made  returnable  to  the  same 
or  the  next  term ;  and  if  a  term  l)e  omitted,  the  writ  is  void,  for 

Vol.  III.— 17  (257) 
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otherwise  the  defendant  might  be  kept  unreasonably  long  in 
prison. 

It  is,  however,  contended  that  an  appearance  was  entered  by 
the  defendant,  and  the  error  of  the  process  thus  cured.  That 
appearance  cures  all  errors  and  defects  in  process,  is  settled  law; 
6  Com.  Dig.,  8;  Barnes'  Notes,  163,  415,  16-7;  and  if  an  appear- 
ance was  entered,  the  defendant  is  concluded.  "We  will  examine 
what  constitutes  an  appearance,  and  apply  the  law  to  the  acts 
of  the  defendant  as  presented  by  the  record.  It  is  said  that 
there  is  no  appearance  unless  of  record,  for  whether  he  appeared 
or  not  ought  to  be  tried  by  the  record;  6  Com.  Dig.,  8;  1  Tidd, 
213;  and  that  an  appearance  to  a  writ  should  be  entered  in  the 
filacer's  office,  by  plea,  or  motion,  or  entry  on  docket,  or  some 
official  act.  Crabb's  Hist.  Com.  Law,  559.  This  being  the 
law,  we  do  not  discover  from  the  record  an  appearance  by  the 
defendant,  and  must  conclude,  there  being  none,  that  the 
defendant  could  plead  in  abatement,  or  move  to  quash  the  writ. 
It  would  not  seem  admissible  to  divest  the  defendant  of  a 
legal  right;  by  the  act  of  the  plaintiff,  or  by  the  order  of  the 
court.  The  rule  to  plead  was  granted  on  motion  of  the  plain- 
tiff; but  still  the  defendant  reserved  to  himself  the  right, 
which  at  that  time  could  not  be  affected  by  the  rule,  of  plead- 
ing in  abatement;  thus  manifestly  showing  there  was 
[*227]  no  waiver  of  a  *right.  By  the  practice  act,  "pleas  in 
abatement  shall  be  filed  on  or  before  the  day  for  which 
the  cause  was  docketed,  at  the  first  term  at  which  it  stands  for 
trial;"  so  that  the  defendant  had  the  day  on  which  the  rule 
was  granted  for  the  plea  in  abatement.  The  agreement  of  the 
parties,  that  the  ensuing  day  was  appointed  for  the  trial,  is 
insufficient  to  constitute  an  appearance.  The  trial  was  itself 
dependent  on  contingencies,  among  which  is  not  least  to  be 
regarded,  the  defendant's  waiver  of  exception  to  the  writ  and 
pleading  to  the  action.  The  record  shows  that  the  ground  of 
the  court's  refusal  to  sustain  the  motion  to  quash,  was  the  de- 
fendant's taking  the  rule  to  plead.  It  would  seem  that  the 
lule  was  on  the  plaintiff's  motion,  and  that  the  defendant  was 
passive,  except  in  the  reservation  of  the  right  to  plead  in 
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abatement;  a  reservation  which  clearly  constitutes  a  qualifica- 
tion of  an  implied  consent  to  the  rule. 

We  think  the  motion  to  quash  the  writ  should  have  been 
sustained,  the  writ  being  a  nullity,  and  the  defendant  not 
having  waived  a  right  to  make  the  motion. 

The  motion  to  quash  the  writ  being  overruled,  the  defendant 
demurred  to  the  declaration,  which  being  also  overruled,  he 
withdrew  the  demurrer,  and  filed  four  several  pleas — 1st,  the 
general  issue;  and  three  special  pleas  of  justification.  Issue 
on  the  first,  and  special  demurrer  to  the  others.  The  questions 
presented  by  these  pleas,  and  growing  out  of  the  instructions 
given  and  refused  to  be  given  by  the  court  during  the  trial,  are 
of  moment,  but  it  does  not  appear  to  us  that  an  opinion,  in 
relation  to  them,  is  necessary  in  this  case.  We  will,  therefore, 
proceed  to  examine  the  objection  made  to  the  character  in 
which  the  plaintiff  sues.  She  sues  by  proclichi  amy,  without 
an  averment  in  the  declaration  of  infancy,  or  of  the  admission 
of  the  prochehi  amy  by  leave  of  the  court.  This  is  assigned  as 
error,  and  it  is  contended  by  the  defendant  in  error,  that  the 
objection  is  not  well  taken,  because  the  law  will  presume 
infancy,  and  therefore  its  averment  is  unnecessary. 

At  common  law,  an  infant  could  neither  sue  nor  defend, 
except  by  guardian.  Lawes  on  PL  in  Assump.,  432;  Harg., 
note  1,  to  Co.  Litt.,  135,  b.  By  the  statutes  of  West.  1,  3  Edw. 
1,  ch.  49,  and  West.  2,  13  Edw.  1,  ch.  15,  he  is  authorized  to 
sue  by  prochein  amy.  In  all  cases,  however,  it  is  error  if  an. 
infant,  though  sued  with  others,  does  not  defend  by  guardian. 
Harg.  notes,  1,  2,  to  Co.  Litt.,  119,  120.  In  either 
[*228.]  character,  as  ^plaintiff  or  defendant,  prior  to  the  stat- 
utes of  Westminster,  and  subsequent  thereto  when 
defending,  the  guardian  is  by  the  special  appointment  of  the 
Court.  Ibid.  The  reason  why  an  infant,  irresponsible  for 
costs,  and  without  the  maturity  of  judgment,  such  as  the  law 
requires  to  give  validity  to  contracts,  should  sue  by  prochein. 
amy,  is  thought  obvious.  It  is  to  meet  a  liability  for  costs,  to 
restrain  from  ruinous  litigation,  and  to  afford  to  the  inexperi 
<>n('C  of  legal  minority,  through  the  intervention  of  the  Court, 
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a  necessary  protection.  A  prochein  amy,  therefore,  sues  by  the 
permission  of  the  Court,  and  the  fact  of  such  permission  being 
given,  should  appear  in  the  declaration,  or  it  is  error ;  2  Saund. 
R,,  117,  f.  n.  1;  and  it  is  the  duty  of  a  Court,  if  informed  that 
a  suit  by  prochein  amy  is  not  for  the  interest  of  the  infant,  to 
arrest  the  proceeding.  This  power,  possessed  by  the  Court,  is 
connected  with  its  general  superintending  control  over  infants. 
2  Saund.  PI.  and  Ev.,  580;  Gould's  PI.,  249;  Bac.  Abr.  In- 
fancy, K,  2.  The  presumption  of  infancy  is  never  indulged. 
As  a  ground  of  relief,  it  must  be  shown ;  and  of  defense,  be 
either  pleaded  or  given  in  evidence.  It  is  said,  he  ought  to 
appear  to  be  an  infant ;  for,  if  he  sues  at  full  age  by  guardian 
or  prochevn  amy,  it  is  error.  6  Com.  Dig.  PI.  2  c,  1,  p.  302 ; 
2  lust.,  261.  The  right  to  sue  is  inseparably  connected  with 
the  legal  interest,  and  the  fact  that  the  legal  interest  in  the 
action  remains  in  the  infant,  though  suing  by  prochein  amy,  is 
demonstrated  by  the  exercise  of  the  rights  by  courts,  to  dis- 
miss the  prochein  amy  for  various  causes,  for  malconduct  in 
the  management  of  the  cause,  if  required  as  a  witness,  or  from 
lapse  of  time,  if  the  infant  before  the  end  of  the  suit  attains 
full  age.  The  right  then  to  sue  by  prochein  amy  being  de- 
pendent upon  minority,  and  the  admission  of  the  prochein  amy 
by  the  court,  these  facts  should  appear  on  the  declaration,  or  it 
is  error  (1). 

Being  of  opinion  that  the  suit  was  improperly  brought,  the 
question  occurs,  in  what  manner  should  the  objection  have 
been  taken?  The  defect  appears  on  the  declaration,  and  is  the 
subject  of  demurrer.  A  demurrer  to  the  declaration  would 
have  reached  it,  but  as  the  demurrer  to  the  declaration  was 
withdrawn  on  being  overruled,  the  objection  was  available  on 
the  issue  at  law  to  the  pleas,  as  that  issue  assumed  on  the  part 

of  the  plaintiff  the  sufficiency  of  the  declaration. 
[*2^9]         *We  are,  therefore,  of  opinion  that  the  judgment  of 
the  Circuit  Court  must  be  reversed. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 

J.  B.  Ray  and  J.  Eccles,  for  the  plaintiff. 

C.  Fletcher,  H.  Brown  and   W.  W.  Wick,  for  the  defendant, 
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(1)  Commencement  of  the  declaration  by  an  infant:  Marion  county,  bb. 
A  Bhj  E  F,  who  is  admitted  by  the  Court  here  to  prosecute  for  the  said  A 
B.,  who  is  an  infant  within  the  age  of  twenty-one  years,  as  the  next  friend 
of  the  said  A  B,  complains  of  0  D  being  in  custody,  &c  For  that  wheraas, 
&c.    2  Chitt.  PI..  32. 


Sybert  and  Others,  Commissioners,  v.  Ellis,  in  Error. 

SUIT  by  Ellis  against  M'Cartney,  Sybert,  and  Shawl,  com- 
missioners of  Madison  county,  for  work  and  labor  done  for 
the  county.  Judgment  by  default.  Held,  that  the  judgment 
should  show  that  the  amount  was  only  to  be  collected  from  the 
property  of  the  county.     See  5  Blackf.,  141. 


The  State  v.  Mitchell,  in  Error. 

IT  was  held  in  this  case,  that  the  statute  of  1831,  prohib- 
iting all  persons,  except  travelers,  from  wearing  or  carrying 
concealed  weapons,  is  not  unconstitutional. 


Powers  v.  Hurst. 


Attachment — Affidavit. — An  aflBdavit  for  a  foreign  attachment  against 
the  heirs  of  a  judgment-debtor,  must  state  the  names  of  the  defendants, 
and  expressly  aver  them  to  be  non-residents:  If  the  affidavit  state  the 
heirs  to  be  "A  and  others  unknown,  who  are  not  all  residents  in  Indiana" 
it  is  insufficient. 

Same. — The  affidavit  in  such  case,  if  no  declaration  be  filed,  must  show  that 
there  is  no  executor  nor  administrator,  nor  personal  assets  to  discharge 
the  debt. 
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[*230]  *ERROR  to  the  Harrison  Circuit  Court.  This  suit 
was  instituted  by  Henry  Hurst  against  Clement 
Powers  and  others,  whose-  names  are  unknown,  heirs  of  Walter 
E.  Powers,  who  all  are  not  residents  of  the  State. 

M'KiNNEY,  J. — Foreign  attachment.  Judgment  in  the 
Circuit  Court  for  the  amount  claimed  by  the  plaintiff  below. 
Exception  is  taken  to  the  whole  proceeding,  by  an  assignment 
of  errors,  which  reaches  the  affidavit,  the  writ,  the  bond,  the 
j)ublication  and  the  judgment.  In  a  proceeding  of  this  kind, 
in  its  nature  ex  parte,  and  affording  a  peculiar  remedy,  the 
security  of  the  rights  of  those  who  may  become  the  objects  of 
its  operation,  has  induced  the  adoption  of  a  rule  of  construc- 
tion, by  which  nothing  is  conceded  to  presumption  in  any  of 
its  stages;  but  he  who  avails  himself  of  the  remedy,  is  bound 
to  a  strict  compliance  with  the  provisions  of  the  statute.  This 
conformity  to  the  statute  must  appear  in  every  step  taken. 

As  the  first  error  assigned  questions  the  sufficiency  of  the 
affidavit,  and  as  that  is  the  foundation  of  the  proceeding,  it  is 
I)roper  that  it  should  be  first  in  the  order  of  examination.  The 
offidavit  states:  "that  on  the  20th  of  April,  1820,  in  the 
Jefferson  Circuit  Court,  Kentucky,  the  plaintiff  recovered  a 
judgment  against  Walter  E.  Powers,  for  $2,000,  with  interest 
at  the  rate  of  6  per  cent,  per  annum  from  the  25th  of  December, 
1819,  until  paid,  and  seven  dollars  and  thirty  cents  costs;  that 
since  the  judgment,  the  defendant  has  died,  leaving  heirs 
Clement  Powers  and  others  unknown,  who  are  not  all  residents 
of  Indiana;  that  the  judgment  has  never  been  paid,  nor  any 
part  thereof,  by  the  decedent  in  his  life-time,. nor  by  said  heirs 
since,  nor  by  any  other  person."  This  affidavit  is  founded  on 
the  act  of  1824,  Rev.  Code,  68,  s.  1,  which  renders  liable  for 
debts  or  demands  against  decedents,  estates,  &c.,  which  may 
l^ave  descended  to  non-resident  heirs.  As  the  proceeding  can 
only  be  maintained  against  non-residents  of  the  State,  the 
affidavit  should  state  positively,  that  the  defendants  are  non- 
residents; if  this  is  not  stated,  the  plaintiff  is  not  entitled  to 
this  extraordinary  remedy. 
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The  proceeding  is  instituted  against  Clement  Powers  and 
others  unknown,  alleged  to  be  the  heirs  of  the  judgment- 
defendant,  who,  it  is  said,  "are  not  all  residents  of  Indiana." 
This  statement  of  non-residence  is  indefinite,  and  clearly 
insufficient.  If  a  part  of  the  heirs  were  residents,  they  could 
not  be  joined  with  those  who  were  non-residents. 
[*231]  From  the  *  expression  used,  "who  are  not  all  resi- 
dents of  Indiana,'^  a  part  at  least  must  be  considered 
as  being  residents,  and  therefore,  exclusive  of  other  objec- 
tions, the  affidavit  would  be  defective.  The  statute  authorizing 
the  proceeding  against  non-resident  heirs,  does  not  authorize 
it  against  them  eo  nomine,  but  leaves  to  the  rules  of  the 
common  law,  the  mode  of  enforcing  their  liability,  subject  to 
the  particular  provisions  of  the  statute.  We  have  no  recollec- 
tion of  a  proceeding  at  common  law  against  unknown  lieirs. 
At  common  law  or  in  equity,  if  heirs  are  required  to  be  made 
defendants  to  a  suit,  it  is  the  duty  of  the  plaintiff  to  render 
them  such  by  their  proper  names. 

We  are  further  of  opinion  that  the  affidavit,  as  there  is  no 
declaration  filed,  should  have  shown  that  there  was  no  executor 
or  administrator,  or  personal  assets  to  discharge  the  debt,  since 
personal  assets  are  primarily  liable  for  the  debts  of  the  decedent, 
and  it  is  only  on  their  exhaustion  that  the  heir  becomes  respon- 
sible. Even  then  his  responsibility  is  qualified.  An  estate  in 
land  must  have  descended  to  him,  and  it  is  only  to  the  value 
of  the  land  so  descended  that  he  is  liable. 

Without  extending  this  examination  further,  we  will  remark 
that  errors  equally  as  fatal  as  those  noticed  appear  in  the 
subsequent  proceedings,  and  that  the  judgment  must  be 
reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  To  be 
certified,  &c. 

J.  H.  Farnham,  for  the  plaintiff. 

C.  Dewey,  for  the  defendant. 
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Stutsman  v.  Stutsman. 

Written  Contract — Parol  Evidence  to  Vary. — A  gave  his  promissory 
note  to  B  for  an  antecedent  debt,  and  afterwards  confessed  a  judgment , 
without  any  qualification,  in  favour  of  the  payee  for  the  amount  of  the 
note,  and  the  interest  then  due  on  it.  Held,  that  B  could  not  be  relieved 
in  chancery  from  the  interest  charged  on  the  note  and  included  in  the 
judgment,  on  the  ground  that,  by  a  parol  contract  when  the  note  was  given^ 
no  interest  was  to  be  charged  (a). 

[*232]     *ERROR  to  the  Clark  Circuit  Court. 

Stevens,  J. — About  twenty-two  or  twenty-three  years 
ago,  one  Jacob  Stutsman  departed  this  life,  leaving  several 
children,  and  also  leaving  a  considerable  estate,  both  real  and 
personal.  Pi-evious  to  his  death  he  made  his  will,  leaving  his 
estate  to  his  children  by  way  of  legacies,  to  be  paid  to  them  in 
money,  and  appoinLed  the  plaintiff  in  error,  Daniel  Stutsman, 
one  of  his  children,  the  executor  of  his  will,  who,  after  the 
death  of  the  testator,  took  upon  himself  the  execution  thereof 
At  the  time  of  the  death  of  the  testator,  several  of  his  childreUj 
that  is  to  say,  the  defendant  in  error,  David  Stutsman,  Jacob 
Stutsman,  jun.,  Sa'muel  Stutsman,  and  perhaps  some  others  of 
the  children,  were  severally  indebted  to  the  testator  more  than 
the  amount  of  their  legacies,  which  debts  were  evidenced  by  the 
promissory  notes  of  the  debtors,  and  these  notes  had  been  due 
for  some  years  before  the  death  of  the  testator ;  others  of  the 
children  owed  nothing. 

About  six  or  eight  years  after  the  testator's  death,  the  execu- 
tor and  legatees  met  together  to  settle,  and  it  was  agreed  among 
them  that  no  interest  should  be  calculated  on  those  debts  due 
from  the  children,  but  that  the  settlement  should  be  made  for 
tne  amount  expressed  on  the  face  of  the  notes,  without  adding 
any  interest  thereto,  and  that  the  executor  should  pay  no 
interest  to  the  legatees  on  the  legacies  due  to  them,  and  upon 
that  basis  a  final  settlement  took  place.  Upon  that  settlement 
so  made  upon  the  basis  aforesaid,  the  defendant  in  error,  David 

(a)    See  Morgan  v.  Snapp,  7  Intl.,  £37. 
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Stutsman,  fell  in  arrears  in  the  sum  of  $322.04,  over  and  above 
his  legacy,  for  which  he  gave  his  promissory  note  to  the  execu- 
tor. Afterwards,  on  the  25th  day  of  August,  1820,  the  plaintiff 
in  error,  the  payee  of  the  note,  obtained  a  judgment  in  the 
Clark  Circuit  Court  against  the  defendant,  the  payor  of  the 
note,  by  his  confession  in  said  court,  on  said  note,  for  the  sum 
of  $351.82,  that  sum  being  the  amount  of  the  note  and  the 
legal  interest  thereon  at  that  time.  This  judgment  the  plaintiff 
afterwards  collected,  together  with  the  interest  that  accrued 
thereon  after  the  rendition  of  the  judgment,  and  also  the  costs, 
by  a  levy  and  sale  of  the  property  of  the  defendant. 

The  defendant,  David  Stutsman,  in  the  meantime  exhibited 
his  bill  in  chancery,  in  which,  after  giving  a  history 
[*233]  of  the  case,  *and  stating  substantially  the  facts  afore- 
said, he  charges  that  by  the  settlement  made  as 
aforesaid,  it  was  agreed  and  understood  that  he  was  not  to  pay 
any  interest  on  said  note,  and  that  in  justice  he  ought  not  to 
have  paid  interest.  He  further  charges  that  when  he  confessed 
judgment  on  the  note  he  supposed  that  the  judgment  would 
be  for  the  face  of  the  note  only,  and  that  he  never  knew  until 
long  afterwards  that  interest  was  cast  upon  it.  He  also  charges 
that  none  of  the  children  paid  any  interest  on  their  debts,  or 
received  any  on  their  legacies,  &c.  He  concludes  by  praying 
relief,  &c. 

The  plaintiff  in  error  answering,  admits  the  settlement  made 
between  him  and  the  legatees,  and  that  at  that  settlement  no 
interest  was  calculated  on  either  legacies  due  to,  or  debts  due 
from,  legatees.  But  he  most  positively  denies,  that  there  was 
any  agreement  or  understanding  that  the  defendant  should  not 
pay  interest  on  the  note,  given  for  the  balance  due  from  him 
on  that  settlement.  He  positively  asserts  that  the  agreement 
about  interest,  related  only  to  the  interest  that  had  then 
accrued  on  the  legacies  due  to,  and  the  debts  due  from,  the 
legatees.  He  admits  the  judgment,  and  that  it  was  collected, 
<fec.;  denies  fraud,  &c. 

It  is  proved  by  the  depositions  of  two  of  the  legatees,  that 
at  said  settlement  made  between  the  executor  and  the  legatees, 
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it  was  agreed  as  herein  before  stated,  and  that  the  settlement 
was  made  upon  that  basis ;  that  they  neither  paid  nor  received 
interest ;  that  it  was  a  year  or  two  after  the  settlement,  before 
some  of  them  paid  off  the  balances  due  from  them  to  the 
executor,  but  they  paid  no  interest;  and  that  it  was  theii 
understanding  that  no  interest  was  to  be  charged  in  any  event. 
Upon  cross-examination,  they  said  that  they  could  not  say 
whether  the  agreement  about  interest,  extended  to  interest 
which  might  afterwards  accrue,  or  was  confined  exclusively  to 
the  interest  which  had  then  accrued;  but  they  were  certain, 
that  no  time  was  given  for  the  payment  of  those  balances,  that 
they  ever  heard  of. 

The  Circuit  Court,  on  this  state  of  facts,  rendered  a  decree 
in  favour  of  the  defendant  in  error,  that  the  plaintiff  in  error 
should  refund  to  him  the  amount  of  interest  collected  on  said 
note,  and  also  the  costs  of  collection.  To  reverse  which  decree, 
this  writ  of  error  is  prosecuted. 

The  facts  as  presented  by  the  record  do  not  sustain 
[*234]  the  decree.  *The  contract  respecting  interest,  on 
which  the  defendant  in  error  relies,  does  not  reach  tlie 
case :  it  was  a  contract  between  other  parties.  It  was  between 
the  executor  and  the  legatees  of  the  testator,  respecting  interest 
then  due  on  legacies,  and  on  contracts  between  the  legatees  and 
the  testator  in  his  life-time,  and  not  on  contracts  between  the 
executor  and  legatees.  It  was  a  verbal  contract,  and  was 
instantly  carried  into  effect,  by  making  a  settlement  agreeably 
to  its  terms.  The  contract  between  the  plaintiff  and  defendant, 
was  made  aft^"  the  other  was  acted  upon.  It  is  a  written 
contract,  and  was  the  last  act  of  the  parties,  and  overrules  and 
disannuls  all  previous  verbal  contracts,  if  any  there  were. 

The  lex  loci  forms  a  part  of  every  contract,  so  far  as  its  legal 
effect  and  construction  como  in  question,  and  the  instant  the 
note  in  question  was  signed  and  delivered  by  the  defendant, 
and  the  money  therein  promised  to  be  paid  became  due, 
interest  attached  as  matter  of  law,  and  nothing  could  prevent 
it  but  an  express  contract  to  the  contrary,  inserted  in  the 
<jontract  as  a  part  of  it,  or  clear,  satisfactory,  and  conclusive 
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evidence  of  such  contract,  and  that  those  terms  of  the  contract 
were  not  complied  with  by  reason  of  either  fraud,  accident,  or 
mistake.  No  such  evidence,  however,  has  been  produced. 
The  evidence  exhibited  in  the  record,  would  not  have  sustained 
a  defense  against  the  note  in  the  original  action,  and  it  surely 
cannot  now,  after  an  unqualified  confession  of  judgment. 

The  confession  of  judgment,  without  any  qualification  or 
exception,  and  without  any  reservation  of  equity,  confirms, 
without  contradiction,  the  original  contract,  as  contained  in  the 
note,  and  puts  the  case  beyond  the  reach  of  relief.  The  excuse 
set  up  for  thus  confessing  cannot  be  recognized,  either  at  law 
or  in  equity,  as  either  a  defense  or  as  a  ground  of  relief. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

I.  Howh,  for  the  plaintiff. 

C.  Dewey,  I.  Naylor  and  /.  H.  Thompson  for  the  defendant. 


[*235]  *PiiATT  and  Others  v.  Judson. 

Fraud. — A  judgment  was  confessed  to  defraud  a  creditor,  on  which  an 
execution  was  issued,  and  a  sale  made  of  the  debtor's  real  estate — the 
purchaser  having  notice  of  the  fraud.  On  a  bill  filed  by  the  creditor 
intended  to  be  defrauded  (who,  in  the  mean  time,  had  obtained  a  judg- 
ment for  his  demand),  the  proceedings  were  set  aside. 

Practcce. — A  decree  pro  confesso  against  a  non-resident  defendant,  is  not 
objectionable  on  account  of  its  having  been  taken  on  the  first  day  of  the 
lerm;  it  appearing  that  the  Court  was  satisfied,  that  due  publication  had 
been  made  agreeably  to  the  order  of  the  Court. 

8ame. — If  the  charges  in  the  bill  be  sufficiently  explicit,  the  complainant, 
after  a  decree  pro  confesso,  may  have  a  final  decree  without  the  production 
of  proof  (a). 

ERROR  to  the  Dearborn  Circuit  Court. 
Blackford,  J. — This  was  a  case  in  chancery,   in  which 
Judson  was  the  complainant,  and  A.  Piatt,  M.  Piatt,  Lane  and 

(a)     Coler'.ck  el  al.  v.  Hooper,  3  In  J.,  310. 
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Jennison,  were  defendants.  The  principal  facts  in  the  case, 
according  to  the  bill,  answers,  and  exhibits,  are  believed  to  be 
as  follows: 

In  November,  1829,  Judson  commenced  a  suit  in  the  Dear- 
born Circuit  Court,  on  a  note  for  $339.92,  against  A.  Piatt, 
who,  at  that  time,  owned  a  tract  of  land  in  Dearborn  county. 
In  February,  1830,  Lane,  an  attorney,  at  the  request  of  A.  Piatt, 
commenced  a  suit  in  the  name  of  Jennison,  as  plaintiff,  in  the 
Dearborn  Circuit  Court,  against  A.  Piatt,  on  a  note  alleged  by 
A.  Piatt  to  have  been  given  by  himself  to  Jennison.  On  the 
1st  day  of  the  April  term,  1830,  to  which  term  the  writs  in 
both  suits  were  returnable,  A.  Piatt  confessed  a  judgment  in 
the  suit  he  had  caused  to  be  brought  against  himself  in 
favour  of  Jennison;  and,  by  means  of  an  affidavit,  procured 
a  continuance  of  the  cause  brought  against  him  by  Judson. 
A.  Piatt  represented  to  Lane,  the  attorney,  that  Jennison  had 
sent  the  note  to  him,  A.  Piatt,  from  the  State  of  Vermont, 
enclosed  in  a  letter  which  stated  that  the  note  should  be  for 
the  benefit  of  M.  Piatt,  the  son  of  A.  Piatt. 

On  the  judgment  confessed  in  favour  of  Jennison,  A.  Piatt 
caused  an  execution  to  issue,  and  his  land  to  be  thereupon  sold 
by  the  sheriff.  His  son,  3L  Piatt,  was  the  purchaser.  The 
sheriff  executed  a  deed  for  the  land  to  M.  Piatt;  but 
[*236]  there  was  *no  part  of  the  purchase-money  paid  by  M. 
Piatt  or  by  any  other  person,  either  to  the  sheriff  or 
to  any  one  else;  nor  did  the  sheriff  pay  any  part  of  the 
purchase-money  to  Lane,  the  attorney,  or  to  any  other  person. 
Afterwards,  at  the  October  term,  1830,  A.  Piatt  confessed  a 
judgment  in  the  suit  brought  against  him  by  Judson.  On 
this  judgment  an  execution  issued,  and  the  same  land  that  had 
been  sold  on  the  previous  judgment,  was  again  sold  under 
Judson's  execution  and  purchased  by  him.  A.  Piatt,  who 
occupied  the  land  previously  to  any  of  these  transactions,  still 
continues  in  possession.  The  note,  alleged  by  A.  Piatt  to  have 
been  given  by  him  to  Jennison,  was  not  produced,  nor  was  the 
letter  produced  in  which  A.  Piatt  says  the  note  was  enclosed  to 
him  by  Jennison;  nor  was  tlic  absence  either  of  the  note  or  of 
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the  letter  Id  any  way  accounted  for.  There  is  no  evidence 
whatever,  that  Jennison  wrote  the  letter  in  which  A.  Piatt  says 
the  note  was  sent  to  him;  nor  do  we  know  what  were  the 
contents  of  that  letter,  except  so  far  as  A.  Flatt  has  thought 
proper  to  divulge  them. 

The  bill  charges  that  the  commencing  of  the  suit  against  A. 
Piatt  in  favour  of  Jennison,  the  confession  of  the  judgment  by 
A.  Piatt  in  the  suit,  and  the  purchase  of  the  land  by  his  son, 
M.  Piatt,  were  fraudulent  and  void  as  to  Judson;  and  were 
intended  by  the  defendants,  fraudulently,  to  secure  the  land  of 
A.  Piatt  to  his  own  use,  against  the  just  debt  of  Judson. 

The  subpoena  in  this  cause,  being  returned  "  not  found "  as 
to  Jennison,  and  publication  of  the  pendency  of  the  suit  having 
been  made,  the  bill  as  to  Jennison,  who  did  not  appear,  was 
taken  pro  confesso.  The  other  defendants  answered  and  denied 
all  fraud.  The  Circuit  Court  decreed  that  the  judgment  in 
favour  of  Jennison,  the  execution,  sheriff's  sale  and  deed  to 
31.  Piatt,  and  all  the  other  proceedings  under  that  judgment, 
should  be  set  aside  as  fraudulent  and  void  as  to  Judson;  and 
that  the  land  should  be  subject  to  an  execution  to  be  issued  on 
Judson' s  judgment.  It  was  further  decreed,  that  the  com- 
plainant should  recover  costs  against  Jennison,  and  should  pay 
costs  to  the  other  defendants. 

There  are  only  two  of  the  defendants  in  this  cause,  whom 
the  Court  can  recognize  as  being  interested  in  supporting  the 
judgment  in  favour  of  Jennison.  One  of  them  is  Jennison, 
because  he,  if  any  one,  was  entitled  to  the  debt;  and  M.  Piatt 
is  the  other,  he  having  purchased  the  land  under  the 
[*237]  judgment.  ^A  Piatt  cannot  be  interested  in  the 
support  of  the  judgment  against  himself,  if  it  be  not 
fraudulent;  and  there  is  nothing  to  show  that  Lane,  the 
attorney,  had  any  interest  in  it. 

,  The  case  is  a  very  short  one.  There  are  no  depositions. 
Jennison  has  permitted  the  bill  to  be  taken  as  confessed,  and 
M.  Piatt,  in  his  answer,  says  nothing  that  can  sustain  his 
purchase.  M.  Piatt,  indeed,  seems  to  have  been  merely  the 
instrument  used  by  his  father  to  effect  the  fraudulent  design 
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of  securing  the  latter's  land  against  the  debt  due  from  him  to 
Judson.  M.  Piatt  admits  that  he  never  paid  any  part  of  the 
purchase-money  for  the  land,  and  that  his  father  still  continues 
ill  possession.  We  are  satisfied  that  if.  Flatt  was  not  a  bona 
fide  purchaser  for  a  valuable  consideration.  Whether,  if  he 
had  been  such  a  purchaser,  he  could  hold  the  land  if  the  judg- 
ment be  fraudulent  and  void,  we  shall  not  now  stop  to  inquire. 

It  is  contended  that  the  judgment  itself  was  recovered  for 
the  benefit  of  M.  Piatt.  It  is  only  necessary,  in  reply  to  this, 
to  observe  that  M.  Piatt  does  not  pretend,  in  his  answer,  to  any 
property  in  the  judgment.  He  says  that  he  never  knew  nor 
heard  anything  of  the  note  to  Jennison  until  after  the  com 
mencement  of  the  suit  on  it  against  his  father ;  that  he  has  no 
personal  knowledge  of  Jennison,  nor  does  he  of  his-  own  knowl- 
edge know  how  or  when  the  note  came  into  the  hands  of  Lane, 
the  attorney  who  brought  the  suit.  He  says  further  that  he 
is  wholly  without  information  whether  Jennison  intended  the 
claim  as  a  gift  to  him  or  not,  and  that  he  expects  to  pay  the 
claim  if  ever  called  upon  by  Jennison  or  his  heirs.  It  is  in 
vain  to  contend,  in  the  face  of  this  statement  by  M.  Piatt 
himself,  that  he  has  any  property  in  the  judgment. 

The  other  defendant,  Jennison,  who  is  interested  in  sustaining 
the  judgment,  has  suffered  the  bill  to  be  taken  -pro  confesso,  and 
a  final  decree  has  been,  without  proof,  rendered  against  him. 
There  are  two  objections  made  to  the  decree  against  Jennison. 

The  first  is,  that  it  was  entered  on  the  first  day  of  the  term, 
when  the  defendant  had  the  right  to  answer  at  any  time  during 
the  term.  The  order  made  at  the  March  term,  1831,  is,  that 
the  notice  be  published  for  four  weeks  successively,  requiring 
the  defendant  to  appear  at  the  then  next  term  of  the  court. 
The  entry  made  on  the  first  day  of  the  next  term  after  the 
order  is,  that  the  complainant  having  proved  to  the  satisfaction 
of  the  court  that  due  notice,  &c.,  had  been  given 
[*238]  agreeably  to  the  *order  of  the  coiirt,  therefore,  &c. 
We  see  no  ground  for  any  objection  to  this  proceeding. 
The  publication  having  been  duly  made  according  to  the  order 
of  the  court,  must  be  prcsuiucd  to  have  been  made  at  the  proper 
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time  before  the  first  day  of  the  court,  and,  if  so,  the  decree  was 
correctly  entered  on  that  day. 

The  second  objection  is,  that  the  final  decree  was  rendered 
without  proof.  This  question  was  discussed  in  this  Court  in  the 
vase  of  Pegg  v.  Davis,  November  term,  1829.  The  decision  was 
that  when  the  charges  in  the  bill  are  sufficiently  explicit,  the 
complainant,  after  a  decree  pro  confesso,  may  have  a  final  decree, 
without  the  production  of  proof.  In  a  very  late  English  case, 
the  Court  says  that  "the  effect  of  taking  a  bill  pro  confesso  is, 
that  all  the  facts  stated  in  the  bill  are  taken  to  be  true,  as 
against  the  defendant."  Landon  v.  Ready,  1  Simons  &  Stuart, 
44.  This  we  consider  to  be  the  law,  and  we  conceive,  there- 
fore, that  it  was  not  incumbent  on  the  complainant  in  this  suit 
to  introduce  proof  against  Jennison  after  the  decree  pro  confesso. 
The  facts  contained  in  the  bill  are  amply  sufficient,  and  are 
stated  with  the  necessary  precision  to  warrant  the  decree  made 
by  the  Circuit  Court,  and  those  facts  must  be  considered,  under 
the  circumstances  of  the  case  and  the  provisions  of  the  statute, 
as  confessed  by  Jennison  to  be  true. 

It  appears  to  us,  therefore,  that  neither  Jennison  nor  M.  Piatt, 
the  only  defendants  whom  the  law  can  recognize  as  interested 
in  sustaining  the  judgment  of  Jennison,  has  any  ground  of 
complaint  against  the  decree,  which  sets  aside  that  judgment 
snd  the  proceedings  under  it,  as  fraudulent  and  void  as  to 
Judson. 

The  decree  gives  costs  to  all  the  defendants  except  Jennison. 
They  could  certainly  ask  no  more. 

Judson,  the  complainant,  complains  of  that  part  of  the  decree 
which  virtually  sets  aside  the  sale  under  his  judgment.  He, 
however,  being  the  defendant  in  eri-or,  can  not  ask  for  a 
reversal  of  any  part  of  the  decree  not  complained  of  by  the 
plaintiffs  in  error. 

Per  Curiam. — The  decree  is  affirmed,  with  costs. 

A.  Lane,  for  the  plaintiffs. 

Ct.  H.  Dunn  and  0.  H.  Smith,  for  the  defendant. 
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[*239]      *PoLLARD,  Administrator,  v.  Butteby. 

Executors  akd  Administrators — Pleading. — If  an  executor  or  admini*' 
trator  sue  on  a  cause  of  action,  arising  in  the  lifetime  of  the  testator  or 
intestate,  and  the  defendant  plead  the  general  issue,  or  any  other  plea  in 
bar,  the  plaintiff's  character  of  executor  or  administrator  is  admitted. 

Same — Costs. — If  an  executor  or  administrator,  necessarily  suing  in  his  rep- 
resentative character,  suffer  a  nonsuit  in  consequence  of  an  illegal  instruc- 
tion, given  by  the  court  to  the  jury  against  his  right  to  recover,  he  ifl  not 
liable  for  costs  de  bonis  propriia, 

ERROR  to  the  Hendricks  Circuit  Court.  The  plaintiff 
suifered  a  nonsuit  in  the  Circuit  Court,  and  a  judgment  was 
thereupon  rendered  against  him  for  costs  de  bonis  propriis. 

M'KiNNEY,  J. — This  is  an  action  of  assumpsit  brought  by 
an  administrator,  before  a  justice  of  the  peace,  for  the  recovery 
of  a  debt  due  to  the  intestate  in  his  lifetime.  The  defendant 
pleaded,  1,  nil  debet;  2,  that  he  never  had  or  received  the  said 
sum  of  money ;  3,  that  he  never  had  or  received  the  said  sum 
of  money  or  any  part  of  it,  and  that  he  had  long  since  paid 
over  the  same  to  the  legal  representatives  of  the  intestate. 
Judgment  was  rendered  by  the  justice  in  favour  of  the  plaintiff, 
and  an  appeal  taken  to  the  Circuit  Court.  In  that  Court  the 
case  was  submitted  to  a  jury;  and  a  bill  of  exceptions,  taken 
during  the  progress  of  the  trial,  shows  that  after  the  plaintiff 
had  given  testimony,  but  not  to  prove  he  was  the  legal  admin- 
istrator of  the  intestate,  the  defendant  moved  the  Court  to 
instruct  the  jury  as  in  the  case  of  a  nonsuit,  that  the  plaintiff 
could  not  recover  on  the  trial  of  the  issues,  without  proving 
that  he  was  the  legal  administrator;  that  the  Court  gave  the 
instruction,  and  in  consequence  of  it  the  plaintiff  suffered  a 
nonsuit. 

Two  errors  are  assigned:  1st,  in  giving  the  instructions 
asked  by  the  defendant;  2d,  in  rendering  judgment  for  costs 
against  the  plaintiff  to  be  levied  de  bonis  propriis.  The  cause 
of  action  is  shown  by  the  j^laintiff  to  have  arisen  in  the  life- 
time of  tho   intestate,  and  the  defense  .relied   upon   does   not 
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reach  the  representative  character  in  which  the  plaintiflp  sued, 
but  applies  exclusively  to  the  cause  of  action.    The  law  is  well 
settled,  that  if  an  executor  or  administrator  sue  on  a 
[*240]     cause  of  *action  arising  in  the  lifetime  of  the  testator 
or  intestate,  the  general  issue,  or  a  plea  in  bar,  |s  an 
admission  that  the  plaintiff  is  such  executor  or  administrator. 
2  Phill.  Ev.,  290;  2  Stark.  Ev.,  315;  Childress,  ex'r,  v.  Emory, 
ix'r,  8  Wheat.  R.,  642;  Peake's  Ev.,  343;   Gidley  v.  Williams, 
1  Salk.;  37;  Kerley  v.  West,  3  Litt.  R.,  362  (1).     It  is  not 
thought  necessary  to  notice,  particularly,  the  pleas  of  the  de- 
fendant, nor  is  it  thought,  however  favourably  viewed  as  relied 
on  before  the  justice,  that  they  amount  to  more  than  the  gene- 
ral issue,  or  in  bar ;  consequently,  they  admitted  the  plaintiff's 
representative  character,  and  thus  relieved  him  from  the  neces- 
sity of  its  proof.     The  parties  would  have  stood  differently, 
had  the  defendant,  instead  of  the  pleas  relied  on,  pleaded  ne 
unques  administrator.     Then  the  action  could  only  have  been 
sustained  on  proof  of  the  plaintiff's  being  the  legal  representa- 
tive of  the  intestate,  and  the  instruction  given  by  the  court 
would  have  been  substantially  correct. 

Had  the  plaintiff  sued  in  his  individual  capacity,  however 
erroneous  may  have  been  the  proceedings  in  the  Circuit  Court, 
by  suffering  a  nonsuit,  he  would  have  waived  all  right  to 
object  to  such  proceedings,  and  have  been  without  relief.  The 
plaintiff,  however,  has  sued  as  administrator,  of  necessity,  and 
his  liability  for  costs  must  depend  on  the  circumstances 
attending  the  nonsuit.  If  the  nonsuit  was  compulsory,  growing 
out  of  instructions  which  should  not  have  been  given,  and 
which  were  decisive  of  the  plaintiff's  right  to  recover,  the 
suffering  a  nonsuit  should  not  be  regarded  as  such  willful 
default  as  to  subject  him  to  costs. 

The  connection  between  the  instructions  given,  and  the 
rendition  of  judgment  for  costs,  has  rendered  an  examination 
of  the  first  error  assigned  material,  to  determine  the  weight  to 
which  the  second  error  assigned  is  entitled. 

The  cause  of  action  originated  in  the  lifetime  of  the  intestate, 
and  the  administrator  could  only  bring  the  action  \n  his  rcpre- 
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sentative  character.  In  Harrison,  admW,  v.  Warner,  1  Blackf. 
R.,  385j  this  Court,  on  the  authority  of  numerous  cases  cited, 
took  the  well-established  distinction  between  an  action  brought 
necessarily  in  auter  droit,  and  when  brought  in  an  individual 
capacity.  In  the  former,  an  administrator  is  not  liable  for 
costs  unless  he  knowingly  bring  a  wrong  action,  be  guilty  of 
willful  default,  or  fail  to  prosecute  his  suit.     In  the  latter, 

liability  attaches. 
[*241]  *  In  the  case  before  us,  the  action  was  appropriate,  and 
necessarily  brought  in  the  representative  character; 
nor  can  willful  default,  or  voluntary  failure  to  prosecute  the 
suit,  be  charged  against  the  defendant.  Tlie  Court  instructed 
the  jury,  that  a  verdict  must  be  found  foi*  the  defendant,  in 
consequence  of  the  plaintiff's  having  failed  to  prove  he  was  the 
legal  administrator.  This  proof  we  have  seen,  was  not  neces- 
sary, and  the  nonsuit  suffered  must  be  considered  compulsory, 
since  the  only  consequence  of  awaiting  a  verdict,  would  have 
been  the  additional  costs  of  the  jury. 

We  are  therefore  of  opinion,  that  the  instruction  asked 
should  have  been  refused.  We  also  think  the  judgment  erro- 
neous as  rendered  for  costs.  The  plaintiff"  individually  was 
not  responsible  for  costs,  nor  from  the  law,  do  we  believe  a 
judgment  for  costs  against  a  party  in  auter  droit  is  warranted. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

/.  B.  Bay  and  /.  Eccles,  for  the  plaintiff*. 

W.  Quarles  and  H.  Gregg,  for  the  defendant. 

(1)  See  Weathers  v.  Nevmian,  Vol.  1,  of  these  Rep.,  232.  and  note. 


Adams  v.  Lisher. 


Malicious  Prosecution — Evidence. — The  declaration  in  an  action  of 
malicious  prosecution,  only  professed  to  set  out  the  substance  ot  the  prose- 
cution, whicii  was  for  a  misdemeanor.     Held,  that  the  recnn!  of  acquittal 
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could  not  be  objected  to  as  evidence,  for  a  variance  in  a  mere  matter  of 
form,  between  it  and  the  proceedings  stated  in  the  declaration. 

Same, — The  transcript  of  a  record  of  the  District  Court  of  the  United  State» 
for  this  State,  under  the  seal  of  the  Court,  and  certified  by  the  clerk  to  be 
a  complete  copy  of  the  record;  is  admissible  as  evidence  in  the  Courts 
of  this  State. 

Same. — If,  in  an  action  of  malicious  prosecution,  the  plaintiff  be  proved 
guilty  of  the  offense  for  which  he  had  been  prosecuted,  he  cannot  recover, 
though  his  guilt  was  not  known  to  the  defendant  at  the  commencement  of 
the  prosecution 

ERROR  to  the  S/iellrt/  Circuit  Court. 

Stevens,  J. — lAsher  declared  against  Adams  for  a  maKcious 
prosecution.  The  declaration  contains  two  counts. 
[.*242]  The  first  *  count  in  substance  charges,  that  Adams 
falsely,  maliciously,  and  without  any  probable  or 
reasonable  cause,  prosecuted  Lisher,  in  the  District  Court  of 
the  United  States  for  the  district  of  Indiana,  in  an  action  of 
trespass  for  cutting  timber  on  the  land  of  the  United  States; 
and  caused  a  writ  of  capias  ad  respondendum  to  issue  thereon, 
out  of  said  court,  against  him;  and  caused  him  to  be  taken 
into  custody  and  imprisoned  by  the  marshal  of  the  district, 
and  kept  and  detained  in  custody  and  prison,  by  the  marshal, 
for  the  space  of  one  day;  that  at  the  end  of  that  time,  he  was 
duly  discharged  out  of  custody  and  prison,  and  fully  acquitted, 
&c.  The  second  count  is  in  substance  like  the  first,  only  it  is 
averred  that  the  defendant  was  compelled  to  appear  before  the 
District  Court  and  answer  to  the  action;  and  that  the  Court, 
after  hearing,  adjudged  and  determined  that  he  was  not  guilty 
of  the  trespass,  and  discharged  and  acquitted  him,  &c.  An 
issue  was  joined  on  the  plea  of  not  guilty,  which  was  tried  by 
a  jury,  and  a  verdict  and  judgment  rendered  for  the  plaintiff. 

It  appears  of  record  by  a  bill  of  exceptions,  that  the  plaintiff 
offered  in  evidence  to  the  jury,  to  support  his  declaration,  a 
certain  transcript  of  a  record  of  said  District  Court,  under  the 
seal  of  said  Court,  and  certified  by  the  clerk  thereof  in  these 
words:  "I,  Henry  Hurst,  clerk  of  the  court  aforesaid,  do 
hereby  certify  that  the  foregoing  is  a  full,  true,  and  complete 
copy  of  the  record  in  the  above  entitled    cause,  as  the  same 
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remains  of  record ;"  to  the  introduction  of  which  the  defendant 
objected,  but  the  objection  was  overruled  and  the  transcript  was 
received  as  evidence.  It  also  appears  of  record  by  another  bill 
of  exceptions,  that  the  plaintiff  asked  the  Court  to  charge  the 
jury,  that  although  the  plaintiff  was  guilty  of  cutting  certain 
poplar  trees  on  the  land  in  the  declaration  mentioned,  yet  if 
that  fact  was  unknown  to  the  defendant  at  the  time  he  caused 
the  action  of  trespass  to  be  commenced,  the  prosecution  was 
malicious,  and  the  prosecutor  was  liable  to  the  plaintiff  in  thin 
action  for  a  malicious  prosecution.  To  this  instruction  tl.o 
defendant  objected,  but  the  objection  was  overruled  and  the 
instruction  given  as  asked. 

The  counsel  for  the  plaintiff  in  error  has  raised  several 
questions  for  the  consideration  of  this  Court. 

The  first  question   is,  whether  the  declaration  contains  a 

sufficient  cause  of  action?     The  declaration    is   not 

[*243]     very  aptly  or  *  technically  drawn,  but  we  think  it  is 

substantially   good.     If,  however,  it   is  not   strictly 

good,  the  objection  comes  too  late:  it  contains  a  sufficiency  to 

sustain  the  proceedings,  after  a  trial  by  jury  on  the  merits. 

The  next  question  is,  did  the  court  err  in  permitting  the 
transcript  of  the  record  of  the  United  States  District  Court  to 
go  to  the  jury  in  evidence?  The  transcript  is,  by  the  bill  of 
exceptions,  spread  upon  the  record,  and  is  correctly  before  us. 

The  first  objection  raised  to  show  its  inadmissibility  as 
evidence  is,  that  there  are  variances  between  it  and  the  record 
described  in  the  declaration  which  ought  to  exclude  it.  This 
objection,  as  to  the  matter  of  fact,  is  true;  it  evidently  appears 
that  there  are  variances  between  some  of  the  allegations  in  the 
declaration  and  the  transcript,  but  it  does  not  follow  of  course 
that  it  should  have  been  for  that  excluded.  In  actions  of  this 
sort,  the  proceedings  in  the  prosecution  of  the  suit  should  be 
stated  correctly,  and  the  charge  against  the  plaintiff,  and  the 
judicial  proceedings  thereon,  shoudd  also  be  stated  as  they 
exist,  so  as  to  correspond  with  the  facts,  and  with  the  record 
of  acquittal :  and  if  the  prosecution  is  for  a  felony,  the  allega- 
tions can  only  be  proved  by  the  record ;  but  if  it  is  a  civil  suit, 
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or  a  prosecution  for  a  mere  misdemeanor,  the  strictness  in  the 
pleadings  is  much  relaxed,  and  the  allegations  may  generally 
be  proven  by  other  evidence,  unless  the  declaration  is  snecial, 
referring  to  the  proceedings  as  they  remain  of  record.  1  W. 
Bl.  Rep.,  385;  1  T.  R.,  493;  2  Saund.  PI.  &  Ev.,  199.  The 
prosecution  or  suit  on  which  this  action  is  bottomed  stands  on 
the  foot  of  a  mere  misdemeanor ;  the  allegations  in  the  declara- 
tion* are  general,  setting  out  the  substance  only  of  the 
proceedings,  and  do  not  -refer  to  the  proceedings  as  they  remain 
of  record;  and  as  the  points  of  variation  are  not  matters  of 
material  substance,  the  transcript  as  to  that  objection  was 
correctly  admitted.  2  Chitt.  PL,  300,  note  d ;  5  Price,'  540 ;  2 
Saund.  PL  &  Ev.,  188. 

The  next  objection  to  the  transcript  is  that  it  is  not  sufficiently 
authenticated.  A  record  of  a  District  Court  of  the  United 
States  is  not  within  the  statute  of  the  United  States,  prescribing 
the  mode  in  which  the  records  and  judicial  proceedings  of  the 
State  courts  shall  be  authenticated.  This  State  has  no  statute 
which  we  think  meets  the  case,  and,  therefore,  we  must  decide 
upon  the  sufficiency  of  the  evidence  upon  some 
[*244]  ^reasonable  and  fixed  rule.  The  mode  in  which  this 
transcript  is  certified  is  the  ordinary  mode  of  certifying 
domestic  records  in  use  in  the  several  States,  instead  of  the 
technical  exemplification.  We  are  of  opinion  that  the  authenti- 
cation is  sufficient,  and  that  the  evidence  was  correctly  received. 
Such  is  the  rule  in  the  State  of  New  York.  Pepoon  v.  Jenkins, 
•2  Johns.  Cas.,  119. 

The  last  error  complained  of,  is  the  instruction  of  the  Court 
to  the  jury,  that  although  the  plaintiff  was  guilty  of  cutting 
some  poplar  trees  on  the  land  "in  question,  as  charged  in  the 
declaration,  yet,  if  that  fact  was  ilnknown  to  the  defendant  at 
the  time  he  caused  the  action  of  trespass  to  be  commenced,  l:.e 
prosecution  was  malicious,  and  the  defendant  was  liable  to  the 
plaintiif  for  a  malicious  prosecution.  The  grounds  of  this 
action  are  malice,  either  express  or  implied,  and  the  want  of 
probable  cause;  both  must  exist,  or  the  action  can  not  be 
maintained.     From  the  want  of  probable  cause,  malice  may  be 
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implied;  but  the  want  of  probable  cause  can  never  be  implied 
from  the  proof  of  malice.  The  direct  proof  of  the  most  intense 
malice  is  not  sufficient ;  there  must  be  proof  also  of  the  want 
of  probable  cause,  or  the  suit  must  fail.  The  want  of  probable 
cause  is  never  implied.  There  is  a  distinction  between  malicious 
arrests  in  civil  suits  between  individuals  prosecuted  for  the 
private  benefit  of  the  plaintiff  and  a  malicious  prosecution  of 
an  offense,  misdemeanor  or  wrong  which  affects  the  public.  In 
the  latter  case,  the  prosecutor  is  much  more  favoured  than  in 
the  other.  It  is  a  rule  of  law  which  seems  to  be  founded  on 
principles  of  policy,  convenience,  justice,  and  necessity,  that 
the  prosecutor  of  a  wrong  that  affects  the  public  shall  be 
protected,  provided  he  has  probable  cause,  however  malicious 
his  private  motives  may  have  been ;  for  although  he  may  have 
intended  ill,  still  good  may  arise  to  the  public.  1  T.  R.,  493 
White  V.  Dingley,  4  Mass.  R.,  433;  Lindsay  v.  Lamed,  Vt 
Mass.  Rep.,  190;  Vanduzor  v.  Linderman,  10  Johns.  Rep. 
106;  2  Stark.  Ev.,  911;  2  Wils.,  302;  2  Saund.  PL  &  Ev. 
195;  1  Sw.  Dig.,  491. 

This  suit  is  founded  on  a  prosecution  set  on  foot  by  th€ 
defendant  against  the  plaintiff,  for  a  wrong  that  affects  th< 
public,  and,  therefore,  the  defendant  stands  on  the  footing  of 
the  most  favoured  class  of  prosecutors.  It  was  an  action  of 
trespass  for  cutting  and  carrying  away  from  lands  belonging 

to  the  public,  timber,  that  is  to  say,  two  poplar  trees, 
[*245]     and  one  hickory  tree,  &c.     *The  gist  of  that  action 

was  the  trespass,  and  proof  of  cutting  and  carrying 
away  any  one  of  those  trees,  would  be  sufficient  to  sustain  the 
action ;  and  if  he  were  guilty  of  the  trespass,  he  cannot  main- 
tain this  action,  although  he  may  have  been  acquitted  in  the 
District  Court,  where  he  was  prosecuted;  and  it  is  immaterial 
whether  the  defendant  knew  him  guilty  or  not,  if  he  can  now 
prove  the  fact  that  he  was  guilty,  or  if  he  can  even  prove  that 
there  was  probable  cause  to  suspect  him  of  being  guilty,  it  is 
sufficient  for  hira. 


(278) 


MAY  TERM,  1833.  245-46 


Dugan  and  Another  v.  Vattier  and  Another. 


Per  Ouriam.— The  judgment  is  reversed,  and  the  verdict  set 
:48ide,  with  costs.     Cause  remanded,  &c. 
W.  W.  Wiek,  for  the  plaintiff. 
a  Fletcher,  for  the  defendant. 


Otgas  and  Another  v.  Vattier  and  Another. 

FKAUDrX-ENT  CoirVin  Ain^E-VENDOB  Al^D  PUBCHASER.-A  debtor  tO  de- 
fraud his  creditors,  conveyed  his  real  estate  to  a  person  with  notice  of  the 
fraud  Hda,  that  a  bona  yide  parchaser,  for  a  valuable  consideration,  from 
the  fraudulent  grantee -having  paid  the  purchase-money,  and  received 
a  deed,  before  notice  of  the  fraud,-^ill  hold  the  estate  against  the  credi- 
tors  of  the  grantor.  AKter,  if  the  purchaser  from  the  fraudulent  grantee 
had  notice  of  the  fraud,  before  the  payment  of  all  the  purchase-money  (a). 
SAME-PAETiES.-The  creditors  of  a  deceased  debtor,  having  obtained  sepa- 
rate judgments  against  his  administrator,  may  unite  in  a  bill  in  chancery 
to  set  aside  the  iniestate's  fraudulent  conveyance  of  real  estate,  and  subject 
it  to  the  paymepl  of  their  judgments 

ERROR  to  *be  Dearborn  Circuit  Court. 
BLACKFCicT..  3. —  William  Burke  and  Charles  Vattier  filed  a 
bill  in  chanop/y  against   Thomas  Dugan,  Elias   Conwell,  and 
others,  in  thf  Dearborn  Circuit  Court. 
■       The  bill   charges,   that  James    Conn   in   his  life-time  was 
indebted  to  each  of  the  complainants;  that  since  Conn's  death, 
^he  complainants  have  obtained  judgments  against  his  admin- 
-ttrator  for  their  respective  claims ;  and  that  there  is  no  personal 
property  to  satisfy  the  judgments.     It  is  also  charged,  that, 
■nu'suant  ic.  a  corrupt  agreement  between   Conn  and  Dugan,  a 
co'.iveyance  of  all   Conn's  real  estate  was  executed  by 
*246]     Vim  to  ^Dugan,  without  consideration,  for  the  pur- 
pose of  defrauding  the  complainants  and  others,  the 
creditors  of  Conn.     It  is  further  charged  that  Conwell  fraudu- 

~„)     Parl-in.on  et  at.  v.  Hanr,a,  7  Blackf.,  400;  ScJi.'.  P^n-cell  el  «/.,  Id.,  OG.     See  Lewis  »t 
al  V.  Phillips,  17  Tna.,  WS  ;   Welby  v.  Armstrong,  21  Id.,  iS'^,  and  case«  there  c.ted. 
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lently  purchased  a  part  of  the  land  from  Dugan,  with  notice 
of  the  fraud  in  Dugan'a  title.  The  object  of  the  bill,  is  to 
obtain  a  decree  subjecting  the  land  in  question  to  the  debts  of 
Conn. 

All  the  material  charges  in  the  bill  are  denied  in  the  answers 
of  Dugan  and  CkmweU. 

The  following  are  believed  to  be  the  facts: — In  1820,  Conn^ 
being  indebted  to  various  persons  in  a  much  greater  amount 
than  his  property  was  worth,  conveyed  all  his  real  estate  to 
Dugan,  without  any  consideration,  for  the  express  purpose  of 
fraudulently  securing  it,  for  his  own  use,  from  the  demands  of 
his  creditors.  At  the  date  of  this  conveyance.  Conn  owed  the 
debt  now  demanded  by  Burke,  to  the  person  from  whom 
Burke  obtained  the  right  to  it.  After  that  time.  Conn  became 
indebted  to  Vattier.  In  1825,  Dugan  sold  and  conveyed  a 
part  of  the  land  to  Conwell  for  $300.  Conwell,  after  having 
paid  $200  of  the  purchase-money,  received  notice  of  the  fraudu- 
lent title  under  which  Dugan  claimed.  The  residue  of  the 
purchase-money  still  remains  unpaid.  Since  these  transactions. 
Conn  being  dead,  judgments  have  been  obtained  by  Vattier  and 
by  the  person  under  whom  Burke  claims,  for  their  respective 
debts,  against  Conn's  administrator. 

Upon  these  facts  the  Circuit  Court  decreed  in  favour  of  the 
complainants  against  Dugan  and  Conwell. 

There  can  be  no  doubt  respecting  the  correctness  of  the 
decree  in  this  case,  except  as  it  regards  the  title  of  Conwell. 
It  is  contended  by  him,  that  as  his  deed  was  executed,  and 
two-thirds  of  the  purchase-money  paid,  before  notice  of  the 
fraud,  his  title  cannot  be  impeached.  This  is  a  case  in  which 
a  debtor  makes  a  deed  to  defraud  his  creditors,  and  the  fraudu- 
lent grantee  sells  the  land  to  a  third  person.  We  have  a 
statute  which  expressly  declares  the  original  deed,  in  such  a 
case,  to  be  absolutely  null  and  void ;  and  it  is  a  question  which 
has  excited  great  interest,  whether  such  a  fraudulent  grantee 
as  Dugan  is,  can,  consistently  with  the  provisions  of  a  statute 
like  ours,  convey  to  any  person,  under  any  circumstances,  a 
valid  title  to  the  premises.     That  lie  cannot  do  so,  is  decided 
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by  the  Supreme  Court  of  Connecticut,  in  Preston  v.  Crofut,  1 
Day,  527,  note;  and  by  the  Court  of  Chancery  in 
[*247]  New  York,  in  ^Roberts  v.  Andm-son,  3  Johns.  Ch. 
Kep.,  371.  But  a  decision,  directly  to  the  contrary, 
has  since  been  made  by  the  Court  of  Errors  in  New  York,  in 
Anderson  y.  Roberts,  18  Johns.  E,.,  515;  and  by  the  Circuit 
Court  of  the  United  States  in  the  First  Circuit,  in  Bean  v.  Smith, 
2  Mason,  252. 

If  we  concurred  in  opinion  with  the  Supreme  Court  of  Con- 
necticut, and  the  Court  of  Chancery  of  New  York,  that  opinion 
would  put  an  end,  at  once,  to  the  question  of  notice  in  the  ease 
before  us.  We  should  then  consider  that  Conwell  could  have 
no  claim  to  the  premises  under  his  deed  from  Dugan,  even  if 
all  the  purchase  money  had  been  paid  by  Conwell,  previously 
to  his  notice  of  the  fraud.  The  contrary  opinion,  however,  as 
expressed  in  the  cases  of  Anderson  v.  Roberts,  and  Bean  v.  Smith, 
to  which  we  have  referred,  appears  to  us  to  l)e  the  most  reason- 
able, and  to  comport  best  with  the  spirit  of  the  common  law 
and  of  the  statute.  It  becomes  necessary  for  us,  therefore,  to 
determine  what  effect  the  notice,  received  by  Conwell  whilst 
one-third  of  the  purchase-money  was  unpaid,  has  upon  the 
validity  of  his  title.  The  most  that  he  can  ask,  under  a  statute 
which  declares  his  grantor's  title  absolutely  void,  is  to  be  placed 
upon  the  same  footing  with  the  purchasers  of  real  estate,  for 
whidi  some  other  person,  at  the  time  of  the  purchase,  has  an 
equitable  title. 

The  question,  as  to  the  effect  of  a  notice  of  a  prior  equity,  is 
not  a  new  one  in  this  Court.  It  was  discussed  here  several 
years  ago,  and  an  opinion  then  expressed,  that  unless  the  deed 
be  executed  and  the  purchase-money  paid,  before  notice,  the 
prior  equity  must  prevail.  Gallion  v.  M'  Caslin,  November  term, 
1820.  So,  also,  it  was  held  by  this  Court  at  the  last  term,  that 
a  party  cannot  be  considered  as  an  innocent  purchaser,  if,  after 
the  purchase,  but  before  payment  of  the  purchase-money,  he 
receive  notice  of  the  prior  equity.  Hunter  v.  Holcrojt  et  al. 
The  same  doctrine  is  laid  down  by  Mr.  Sugden.  His  language 
is  as  follows :  "  Notice,  before  actual  payment  of  all  the  money, 
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although  it  be  secured,  and  the  conveyance  actually  executed, 
or  before  the  execution  of  the  conveyance,  notwithstanding  that 
the  money  be  paid,  is  equivalemt  to  notice  before  the  contract." 
Sugd.  on  Vend.,  Phila.  ed.  of  1820,  p.  530. 

That  the  deed  must  be  executed  before  the  receipt  of  the 
notice,  is  decided  in  Wigg  v.  Wigg,  1  Atk.,  382 ;  and  that  the 
purchase-money  must  be  paid  before  the  notice,  is  de- 
[*248]  cided  in  ^Harrison  v.  Southcote,  1  Atk.,  528 ;  in  Story 
V.  Lord  Windsor,  2  Atk.,  630,  and  in  Tourville  v. 
Naish,  3  Peere  Williams,  307.  We  have  been  referred  by  the 
counsel  of  Conwell,  for  a  contrary  opinion,  to  the  case  of  Youst 
V.  Martin,  3  Serg.  &  Rawle,  430.  The  previous  decisions,  how- 
ever, which  we  have  cited,  must  govern  the  case  before  us.  It 
is  our  opinion  that  the  transaction  between  the  fraudulent 
grantee  and  the  purchaser  from  him,  must  be  completely  closed, 
by  the  payment  of  all  the  purchase-money  and  by  the  execution 
of  the  deed,  before  the  notice,  or  the  purchaser  cannot  hold  the 
property  from  the  original  grantor's  creditors,  whom  the  original 
grantor  and  grantee  have  attempted  to  defraud  (1). 

It  is  objected  by  the  plaintiffs  in  error,  that  the  complainants, 
having  distinct  demands,  should  have  brought  separate  suits. 
That  objection  is  answered  by  the  case  oi  Brinherhoff  y .  Brown, 
6  Johns.  Ch.  Rep.,  139. 

Stevens,  J.,  having  been  of  counsel  in  the  cause,  was  absent. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

J.  Sullivan,  for  the  plaintiifs. 

O.  H.  Dunn  and  D.  J.  Casswell,  for  the  defendants. 

(1)  This  question  has  been  decided,  in  accordance  with  the  case  in  the  text, 
by  the  pourt  of  Appeals  of  Virginia.  Carr  and  Green,  Js.,  held,  that  to  sustain 
the  plea  of  a  purchaser  without  notice,  the  party  must  be  a  complete  purchaser 
before  notice;  that  is,  he  must  have  obtained  a  conveyance,  and  paid  the 
whole  of  the  purchase-money.  Carr,  J.,  refers  to  most  of  the  authorities  cited 
in  the  text,  and  also  to  Moore  v.  Mdyhow,  2  Freem.,  175 ;  Jones  v.  Stanley,  2 
Eq.  Cas.  Abr.,  685;  Jerrard  v.  Saunders,  2  Ves.  jr.,  454;  Mitf.  PI.,  215,  16; 
Hardingham  \.  Nicholls,  3  Atk.,  304;  2  New].  Eq.,  145;  and  Beame's  PI., 
247.  He  concludes  by  .saying:  "I  cannot  see  how  a  defendant  can,  in  the 
cliaracter  of  purchaser  without  notice,  avail  himself  of  payment  of  a  part  <>[ 
the  purchase-money,  though  paid  before  notice,  and  have  a  decree  of  tlie  Coi'rt 
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that  aach  payment  should  constitate  a  lien  on  the  land :  it  is  not  at  all  within 
the  issue:  it  does  not  make  him  a  purchaser  vnthout  notice:  and  without  this, 
he  cannot  interfere  with  the  prior  lien.  Suppose,  instead  of  part,  he  had  paid 
the  whole  of  the  purchase-money,  but  got  notice  before  he  had  a  deed;  he 
would  surely  have  as  much  right  to  have  the  whole,  as  a  part,  made  a  lien  on 
the  land ;  and  this  being  the  full  value  of  the  land,  would  wholly  disappoint 
the  prior  incumbrancer.  I  am  clearly  of  opinion,  therefore,  that  the  pur- 
chaser must  show,  that  he  had  paid  the  whole  consideration  before  notice,  in 
order  to  protect  his  purchase." 

Caiell,  J.,  dissented,  saying  that  the  purchaser  should  be  protected  to  the 
extent  of  liis  payment.  The  other  two  judges  were  absent.  Doswell  v.  Bu- 
cha7um*8  eoi^rs.,  3  Leigh,  365. 

There  is,  also,  the  following  recent  case  on  the  subject,  in  the  United 
[*249]  States'  *Circuit  Court,  first  circuit.  A  bill  in  equity  was  brought  to 
set  aside  a  conveyance  asserted  to  have  been  procured  by  fraud. 
One  of  the  defendants  pleaded,  that  he  was  a  bona  fide  purchaser  under  the 
grantee  of  par(iel  of  the  premises,  without  notice  of  the  asserted  fraud,  and 
that  he  had  paid  a  part  of  the  consideration-money,  and  that  the  residue  was 
secured  by  mortgage.  Held,  that  this  plea  furnished  no  bar  to  the  bill ;  that 
it  should  have  averred,  that  the  whole  consideration  of  the  purchase  had  been 
paid,  before  notice  of  the  plaintiff's  title.     Wood  v.  Mann,  1  Sumner,  506. 
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CoNTBACT — Assignment. — A  entered  into  a  written  contract  with  B  and  C, 
by  which  he  agreed  to  deliver  them  a  number  of  hogs,  at  a  specified  time 
and  place,  for  a  certain  price ;  and  B  and  C  then  advanced  to  ^  a  certain 
sum  of  money  in  part  payment  for  the  hogs.  Held,  that  B's  assignment 
of  his  interest  in  the  contract  to  C,  would  not  enable  the  assignee  to  sue  at 
law,  in  his  own  name,  either  for  a  breach  of  the  contract,  or  for  the  money 
advanced. 

Demxtreek. — A  demurrer  to  the  whole  declaration  containing  more  than  one 
count,  cannot  be  sustained  if  one  count  is  good. 

ERROR  to  the  Wayne  Circuit  Court. 

Stevens,  J. — On  the  4th  day  of  November,  1830,  a  contract 
was  made  by  and  between  the  plaintiff  in  error,  Dillon  Haworth, 
i)f'  the  one  part,  and  the  defendant  in  error,  Jacob  B.  Fisher, 
'■xnd  one  William    Geiitri/,  of  the  otlier  i)art,  bv  wliich  contract 
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it  was  agreed  and  promised  by  the  parties  in  substance,  aa 
follows,  viz: — Haworth  was  to  deliver  to  Fisher  &  Gentry  a 
large  number  of  hogs  of  a  certain  description,  at  a  given  time 
and  place,  &c.,  for  which  Fisher  &  Gentry  were  to  pay  him  on 
delivery  a  certain  price  in  money,  and  did  then  and  there  pay 
to  him  the  sum  of  seventy  dollars,  towards  the  payment 
thereof.  All  of  which  were  reduced  to  writing  and  signed 
by  Haworth. 

Afterwards,  and  before  the  time  for  the  delivery  of  the  hogs 
had  arrived.  Gentry  made  on  the  back  of  the  aforesaid  written 
contract,  so  signed  by  Haworth,  the  following  endorsement,  to 
wit:  "For  value  received,  I  assign  all  my  right,  title,  claim, 
and  interest,  of  the  within  contract,  over  to  J.  R.  Fisher  J' 
Afterwards,  Fisher  brought  an  action  of  assumpsit  in  his  own 
name,  as  assignee  of  Gentry  against  Haworth  on  said 
[*250]  written  contract.  *The  declaration  contains  two 
counts : — 1st,  a  count  as  assignee  on  said  written 
contract,  assigning  as  a  breach  thereof,  the  non-delivery  of 
the  hogs,  &c.;  2d,  a  general  count,  in  his  own  right,  for 
money  had  and  received,  and  for  money  lent  and  advanced. 
A  jury  trial  was  had,  and  a  verdict  and  judgment  rendered 
for  the  plaintiff,  on  the  plea  of  non-assumpsit.  Two  special 
pleas  were  also  filed,  but  they  were  demurred  to,  and  the 
demurrers  sustained. 

It  appears  of  record,  by  a  bill  of  exceptions,  that  the 
defendant  moved  the  Court  to  instruct  the  jury,  "that  the 
plaintiff  in  this  suit  could  not  recover  the  money  advanced  on 
said  written  contract  by  him  and  his  partner  Gentry;"  which 
instruction  the  Court  refused  to  give;  and  instructed  the  jury, 
that  the  plaintiff  could  recover  the  money,  so  advanced  by  the 
said  plaintiff  and  his  said  partner,  on  said  written  contract ;  to 
which  the  defendant  excepted. 

Several  errors  are  assigned  for  the  reversal  of  the  judgment 
of  the  Circuit  Court,  but  this  opinion  will  be  confined  to  two 
of  them  only. 

The  first  question  is,  can  one  of  two  joint  obligees  in  a  con- 
tract  like  the  one   before  us,  where  both  parties  are  obligors 
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and  both  obligees,  assign  his  interest  to  his  co-obligee,  so  as  to 
enable  him  to  maintain  an  action  at  law,  in  his  own  name,  on" 
the  written  contract,  without  joining  the  name  of  his  co-obligee? 
The  Court  thinks  that  this  cannot  be  done.  The  obligation  in 
question  is  very  different  from  an  obligation  in  which  one  party 
is  simply  obligor  and  the  other  party  obligee.  In  this  contract, 
Fisher  &  Gentry  are  obligees  to  receive  the  hogs,  but  are  obli- 
gors to  pay  the  money  for  them ;  so,  in  like  manner,  Haworth 
is  obligor  to  deliver  the  hogs,  but  obligee  to  receive  the  pur- 
chase-money for  them.  Both  parties  are  obligors  and  both  are 
obligees.  It  is  presumed  that  it  cannot  be  contended,  that 
this  assignment  of  Gentry's  to  Fisher,  would  have  prevented 
Haworth  from  maintaining  a  suit  against  Fisher  &  Gentry 
both,  if  he  had  met  with  any  damage  under  the  contract,  by 
the  defalcation  of  Fisher  &  Gentry,  or  either  of  them.  If, 
then,  Gentry  could  not  divest  himself  of  the  character  of 
obligor,  by  the  assignment,  he  certainly  could  not  divest  him- 
self of  the  character  of  obligee.  The  contract  was  entire,  and 
could  not  be  divided  without  the  assent  of  Haworth. 

But,  if  we  were  to  lay  the  peculiar  features  of  this 
[*251]  contract  *  aside,  and  view  the  case  abstractly  upon 
general  principles,  it  is,  to  say  the  least  of  it,  very 
doubtful  whether  any  instrument  in  writing  can  be  trans- 
ferred by  assignment,  in  part  only,  so  as  to  enable  the  assignee 
to  bring  suit  in  his  own  name.  Bibb  v.  Skinner,  2  Bibb,  57 ; 
Hubbard  v.  Prather,  1  Bibb,  178;  1  Ld.  Raymond,  360; 
Salk.,  65;  Kyd  on  Bills,  109. 

The  demurrer  to  the  defendant's  pleas  would  have  reached 
the  declaration,  and  settled  the  case  finally  against  the  plaintiff, 
had  there  been  but  the  one  count  in  the  declaration :  there  are 
however  two  counts,  and  the  second  count  is  good;  and  the 
doctrine  is  well  settled,  that  a  demurrer  to  the  whole  declara- 
tion cannot  be  sustained,  if  there  be  one  good  count. 

The  next  point  is,  the  instruction  of  the  Court,  above 
noticed,  to  the  jury.  This  instruction  is  wrong,  and  vitiates 
the  verdict. 
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Fer   Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside,  with  costs.     Cause  remanded,  &c. 
0.  H.  Smith  and  J.  Bariden,  for  the  plaintiff. 
M.  M,  Bay,  for  the  defendant. 


Akmstk©nq  v.  Smith. 

PEmcrpAi  AKD  Agent — Demand. — An  agent  is  not  liable  to  a  suit  foi 
money    collected    for    his    principal,    unless    it    have    been    previous!) 
demanded  (a). 

ERROR  to  the  TTa^ne  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  by  Arm- 
strong against  Smith.  The  declaration  states,  that  in  considera- 
tion that  the  plaintiff  would  assign  and  deliver  to  the  defendant 
certain  accounts  for  collection,  the  defendant  promised  to 
endeavor  to  collect  the  same,  and  pay  over  the  money  to  the 
plaintiff  whenever  requested.  It  states  further,  that  the  plain- 
tiff did  accordingly  assign  over  to  the  defendant  certain  notes, 
and  did  deliver  to  him  certain  accounts,  to  be  collected  for  the 
plaintiff's  benefit.  It  also  stated,  that  the  defendant  has 
collected,  on  the  said  notes  and  accounts,  a  certain  sum  of 
money,  which  he  has  neglected  and  refiised  to  pay  to  the 
plaintiff,  although  often  requested  to  do  so.  To  this 
*252]  declaration  the  *  defendant  demurred,  and  assigned  as 
a  cause  of  demurrer,  that  there  is  no  request  specially 
laid,  for  the  payment  of  the  money  collected.  The  judgment 
of  the  Circuit  Court,  on  the  demurrer,  is  in  favour  of  the 
defendant. 

This  appears  to  us  to  be  a  plain  case.  The  declaration 
shows  that  the  defendant  collected  the  money,  for  which  the 
suit  was  brought,  as  the  agent  of  the  plaintiff.  To  entitle  a 
party,  under  such  circumstances,  to  recover,  he  should  aver 
and  prove  a  demand  of  the  money  previously  to'the  commence- 

(a)     Philips  V.  Wills,  2  Ind.,  325  ;  Ilciinum  v.  Curtis,  13  Ind.,  200. 
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ment  of  the  suit.  It  would  be  unjust,  and  contrary  to  the 
implied  contract  between  the  parties,  in  cases  like  the  present, 
to  subject  the  agent  to  a  suit  for  the  money  collected  by  him 
for  his  principal,  without  a  previous  demand. 

It  is  decided,  that  in  an  action  against  a  factor  for  the 
proceeds  of  goods  sold  on  commission,  the  plaintiff  mu&t  aver 
and  prove  a  previous  demand  of  an  account.  Topham  v. 
JBraddick,  1  Taunt.,  572.  So,  also,  where  a  man  was  authorized 
by  another  to  sell  a  tract  of  land  for  his  principal,  and  collect 
the  purchase-money  for  him,  it  was  held  that  the  agent  was  not 
liable  to  an  action  for  the  money  collected,  until  after  it  had  been 
demanded.  The  Court  there  says,  that  it  is  sufficient,  in  such  a 
case,  for  the  agent  to  keep  the  money  safely,  and  pay  it  accord- 
ing to  the  request  of  the  party  entitled  to  demand  and  receive 
it.  WilHams  v.  Storrs,  6  Johns.  Ch.  Rep.,  353,  358.  There 
are  other  cases,  also,  in  which  it  is  expressly  decided,  that  an 
action  will  not  lie  against  an  atttorney  or  an  agent  for  money 
collected  by  him,  unless  a  demand  have  been  made  for  it  before 
the  commencement  of  the  suit.  Taylor  v.  Bates,  5  Cow.  Rep., 
376,  379;  Rathbun  v.  Ingalls,  7  Wend.  Rep.,  320. 

In  the  case  now  under  our  consideration,  the  money  for 
which  the  suit  was  brought,  is  shown  by  the  declaration  to 
have  been  collected  by  the  defendant,  in  the  capacity  of  an 
agent  for  the  plaintiff.  The  consequence  is,  that,  according  to 
the  authorities  to  which  we  have  referred,  the  declaration 
should  have  averred  specially,  that  the  money  had  been 
demanded  of  the  defendant,  previously  to  the  commencement 
Df  the  action  against  him.  The  demand  was  traversable,  and 
should  have  been,  therefore,  specially  alleged.  That  being  the 
case,  the  declaration  before  us,  averring  no  oth^er  request  than 
the  licet  scepius  requisitus  in  the  conclusion,  is  insufficient  on 
special  demurrer;  and  the  judgment  of  the  Circuit 
[*253]  Court,  sustaining  the  *  demurrer  because  a  special., 
request  was  not  alleged,  must  be  correct. 

Per  Curiam.- — The  judgment  is  affirmed  with  costs. 

/.  Rariden,  for  the  plaintiff. 

O.  H.  Smith,  for  the  defendant. 
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Babnes  v.  Modisett  and  Others. 

Descbiptio  PEBSOK.fi. — A  note  payable  to  A,  administrator  of  B,  ia  due  to 
A  in  his  own  right;  and  he  may  sae  on  it  without  naming  himself  ad- 
ministrator. 

Same. — If,  in  snch  case,  the  suit  be  in  the  name  of  A,  administrator  of  B, 
the  words,  "administrator  of  5"  may  be  considered  as  surplusage  (a). 

Appeax — Practice. — An  appeal  from  the  judgment  of  a  justice  to  the  Circuit 
Court  will  be  dismissed,  if  the  transcript  be  not  filed  with  the  clerk  within 
twenty  days  after  the  filing  of  the  appeal  bond  (6). 

ERROR  to  the  Vigo  Circuit  Court. 

Stevens,  J. — The  facts  in  this  case  necessary  to  be  noticed, 
are  these:  On  the  18th  of  June,  1830,  Charles  B.  Modisdtj 
Enoch  Dole  and  James  Wolfe,  made  their  promissory  note  in 
writing,  payable  to  James  Barnes,  by  the  name  and  description 
of  James  Barnes,  administrator  of  L.  Franklin,  deceased,  by 
which  they  promised  to  pay  to  said  Barnes,  twelve  months 
after  the  date  thereof,  the  sum  of  fifty-four  dollars  and  twenty- 
five  centg.  After  the  note  became  due  and  payable,  Barnes 
brought  suit  on  it  against  the  makers,  before  a  justice  of  the 
peace,  and  on  the  Ist  day  of  November,  1831,  recovered  a  judg- 
ment thereon  against  them  for  the  amount  of  the  note,  interest, 
and  costs:  from  which  judgment  the  defendants  appealed  to 
the  Circuit  Court,  and  on  the  29th  day  of  November,  1831, 
filed  their  appeal-bond  with  the  justice  of  the  peace.  After- 
wards, on  the  15th  day  of  February,  1832,  the  transcript  of  the 
judgment  and  proceedings  had  in  the  case  before  the  justice  of 
the  peace,  together  with  the  note  and  papers  of  the  case,  were 
filed  in  the  clerk's  oflioe  of  the  Circuit  Court. 

Afterwards,  at  the  first  term  of  the  Circuit  Court  after  the 

filing  of  the  transcript  and  papers,  on  the  calling  of  the  cause 

on  the  docket,  Barnes,  the  plaintifi*,  moved  to  dismiss 

[*254]     the  appeal,  *beoause  the  transcript  and  papers  had  not 

been  filed  within  twenty  days  after  the  appeal-bond 


(a)  Shepherd  ct  al.  v.  Evans,  9  Ind.,  260. 

(b)  .  Peters  v.  ianJ,  5  Blnckf.,  V2. 
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was  filed  before  the  justice  of  the  peace,  as  is  required  by  the 
statute;  which  motion  the  Court  overruled.  The  defendants 
then  moved  the  Court  to  dismiss  the  action  of  the  plaintiff,  for 
want  of  jurisdiction  in  the  justice's  court  to  hear  and  determine 
the  same,  because  the  plaintiff  was  an  administrator;  which 
motion  the  Court  sustained  and  dismissed  the  action,  and  ren- 
dered judgment  in  favour  of  the  defendants  for  costs-,  &c. 

The  first  question  in  this  case  is,  whether  the  Circuit  Court 
committed  an  error  in  dismissing  the  plaintiff's  action  ? 

We  think  it  did.  This  debt  is  due  to  the  plaintiff  in  his 
personal  capacity,  and  not  in  ante?'  droit,  and  he  might  have 
sued  in  his  own  right,  without  describing  himself  administrator, 
&c.,  and  his  having  named  himself  administrator,  &c.,  in  the 
note  and  in  the  action,  was  surplusage,  and  should  be  rejected 
as  such.  1  Blackf.  Rep.,  177,  note;  Talmage,  adm'r,v.  CJiapel, 
16  Mass.,  71 ;  Biddle,  adin'r,  v.  WUhlns,  1  Peters,  686.  The 
aiotion  to  dismiss  the  action  should  have  been  overruled  (1). 

The  next  question  is,  whether  the  Circuit  Court  should  have 
lismissed  the  appeal  as  moved  for  by  the  plaintiff? 

We  think  the  appeal  must  be  dismissed.  The  72d  section 
of  the  act  defining  the  powers  and  duties  of  justices  of  the 
peace,  Rev.  Code  of  1831,  requires  that  the  transcript  of  the 
judgment  and  record  of  the  justice  of  the  peace,  together  with 
the  cause  of  action,  appeal-bond,  and  papers  of  the  case,  shall 
be  filed  in  the  Circuit  Court,  within  twenty  days  after  the 
appeal-bond  is  filed  before  the  justice  of  the  peace.  In  this 
3ase,  more  than  twenty  days  had  elapsed  before  the  transcript 
and  papers  were  filed  in  the  Circuit  Court  (2). 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Whitcomb,  for  the  plaintiff. 

J.  Farrington,  for  the  defendants. 

(1)  Suits  may  now  be  brought  in  a  justice's  court,  by  executora  or  admin- 
istrat  rs,  for  causes  of  action  arising  in  the  time  of  their  testators  or  intestates 
See  note  to  Simonds  v.  Colvert,  Vol.  2  of  these  Re  .,  413. 

(2)  Brown  v.  Modisett,  May  term,  1834,  post,  accord. 
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f*265]     *Pegg  and  Others  v.  The  Treasuree  of  Fountain 

County. 

OwmoiAh  Bond. — A  constable's  bond  was  given  to  "  the  Treasurer  of  Fountain 
county,"  and  a  suit  on  it  brought  in  that  name.  Held,  on  demurrer  to  the 
declaration,  that  the  action  could  not  be  sustained. 

Same. — The  bond,  in  such  case,  should  be  to  the  county  treasurer  by  name, 
and  the  suit  in  the  name  of  the  person  who  is  treasurer  when  it  is  instituted. 

ERROR  to  the  Fountain  Circuit  Court. 

Stevens,  J. — Joab  Pegg,  Richardson  Wilkinson,  Ebenezer 
Franklin,  and  William  C.  Miller,  made  their  joint  and  several 
bond  in  the  penal  sum  of  $500,  payable  to  the  treasurer  of 
Fountain  county,  conditioned  that  Pegg  should  well,  truly, 
faithfully,  and  impartially,  discharge  the  duties  of  constable. 
On  this  bond  the  treasurer,  by  the  artificial  name  of  treasurer, 
on  the  relation  of  Edward  Mace,  brought  an  action  of  debt.  A 
demurrer,  setting  out  specially  the  causes  of  demurrer,  was 
filed  to  the  declaration,  on  which  an  issue  in  law  was  joined. 
The  court  overruled  the  demurrer,  and  rendered  judgment  for 
plaintiff. 

Four  causes  of  demurrer  are  set  out,  but  this  opinion  will  be 
confined  to  the  first. 

The  first  cause  of  demurrer  is,  that  the  name  of  the  person 
who  filled  the  office  of  treasurer  of  the  county  at  the  time  of 
making  the  bond  and  bringing  the  suit,  does  not  appear  upon 
the  record ;  that  the  suit  is  brought  in  the  artificial  name  of  the 
treasurer  of  the  county  of  Fountain;  and  that  there  is  no 
corporation  known  to  the  laws  of  Indiana  authorized  to  sue 
and  be  sued  by  the  artificial  name  of  "the  treasurer  of  the 
county."  The  statute  under  which  the  bond  in  question  in 
this  suit  was  made,  required  constables  to  give  bond  with 
security,  payable  to  the  treasurer  of  the  proper  county,  and  his 
successors  in  office.  It  needs  no  argument  to  show  that  these 
bonds  are  not  made  payable  to  a  corporation  by  its  artificial 
corporate  name.  A  corporation,  by  its  corporate  name,  can 
have  no  successors   in  office.     Its  officers  have  successors  in 
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office,  but  the  corporation  itself  can  have  none.  Those  bonds, 
and  the  suits  brought  on  them,  must  be  in  the  individual  name 
of  the  person  who  fills  the  office  of  treasurer  of  the  county  at 

the  time. 
[*256]  *No  available  contract  cap  be  made,  or  suit  brought 
and  maintained,  except  by  some  person  able  in  law  to 
contract  and  be  contracted  with,  or  to  sue  and  be  sued;  and  the 
law  knows  of  but  two  kinds  of  persons,  that  is,  natural  and 
artificial,  or,  in  other  words,  natural  persons  and  corporations. 
The  suit  in  this  case  appears  to  have  been  brought  by  neither. 
There  is  no  such  corporation  or  artificial  person  known  to  our 
laws  as  the  "treasurer  of  the  county,"  capable  of  contracting 
and  being  contracted  with,  or  suing  and  being  sued,  by  that 
corporate  or  artificial  name. 

As  to  this  defect,  the  defendant  in  error  insists  that  it  can 
not  be  taken  advantage  of  by  demurrer;  that  it  should  have 
been  pleaded  in  abatement  to  make  it  available.  Thi^,  we 
think,  is  not  correct.  It  is  a  general  rule,  to  which  there  are 
few  exceptions,  that  those  matters  and  things  which  appear  of 
record  need  not  be  pleaded.  The  object  of  pleading  is  to  bring 
forward  new  facts  which  do  not  appear:  the  defect  here  com- 
plained of  appears  of  record,  and  may  properly  be  taken 
advantage  of  by  demurrer. 

We  think  this  objection  to  the  declaration  fatal,  and  the 
demurrer  should  have  prevailed. 

Per  Owriam.— The  judgment  is  reversed.  To  be  certi- 
fied, &c. 

B.  Wallace,  for  the  plaintiffs. 
J.  Naylor,  for  the  defendant. 
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Ceouch  v.  Martin. 

Vebdict — Detxnxte. — A  verdict  in  detinue  was  as  follows:     "We,  the  jury, 
find  the  property  named  in  the  declaration  to  be  in  the  plaintiff,  and  find 
the  value  thereof  to  be  sixty  dollars."     Held,  that  the  judgment  should  b 
arrested,  the  verdict  not  showing  an  unlawful  detainer  of  the  property  (a) 

APPEAL  from  the  Fountain  Circuit  Court. 

Stevens,  J. — Martin  declared  against  Crouch,  in  an  action 
of  detinue,  for  unlawfully  detaining  from  him  a  certain  gray- 
mare,  of  the  value  of  sixty  dollars,  of  his  proper  goods  and 
chattels,  and  to  his  damage  $100.  An  issue  was  joined  on  the 
general  plea  of  now  detinet,  which  was  tried  by  a  jury, 
[*257]  and  a  verdict  *found  for  the  plaintiff  in  these  words : 
"We,  the  jury,  find  the  property  named  in  the  decla- 
ration to  be  in  the  plaintiff,  and  find  the  value  thereof  to  be 
sixty  doll?jirs,"  upon  which  the  defendant  moved  in  arrest  of 
judgment,  but  the  motion  was  overruled,  and  final  judgment 
rendered  on  the  verdict  for  the  plaintiff. 

The  only  question  before  this  Court  is,  whether  the  verdict 
is  sufficient  to  authorize  the  rendition  of  final  judgment  for 
the  plaintiff? 

The  issue  in  the  case  is,  whether  the  defendant  unlawfully 
detained  the  property  of  the  plaintiff  as  stated  in  the  declara- 
tion ?  the  gravamen  of  the  issue  is  the  detention.  The  plaintiff, 
to  recover,  had  to  prove  three  things, — 1,  property  in  himself; 
2,  an  unlawful  detention  by  the  defendant;  and  3,  the  value. 
The  jury  have  found  but  two  of  those  facts.  They  have  found 
the  property  to  be  in  the  plaintiff,  and  its  value;  but  the 
unlawful  detention  thereof,  which  is  the  main  and  principal 
point  in  issue,  they  have  not  found. 

A  verdict  must  answer  all  the  material  points  in  issue ;  but  a 
general  verdict,  that  in  substance  covers  the  whole,  is  sufficient; 
as  in  this  case,  il  the  jury  had  simply  found  for  the  plaintiff, 
and  found  the  value  of  the  property,  &c.,  it  would  have  been 

(o)   Wriqhl  v.  The  Slate  ex  rel.,  8  Blackf.,  385. 
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sufficient;  for  the  finding  for  the  plaintiff  would  have  been, 
substantiaUy,  finding  property  in  the  plaintiff,  and  the  unlaw- 
fol  detention  of  it  by  the  defendant;  but  as  it  is,  it  is  wholly 
defective.     The  judgment  should  have  been  arrested  (1). 

Per  Curiam.— The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

A.  S.  White  and  I.  Naylor,  for  the  appellant. 

D.  Wallace,  for  the  appellee. 

(1)  When  a  judgment  is  arrested  for  defects  in  the  verdict,  a  venire  d«  novo 
must  be  awarded;  that  is,  another  jury  must  be  summoned  to  try  the  issue. 
Gould  on  PL,  526. 


r*258]  *MiTCHELL.  v.  Likens. 

JUKY.-If  the  names  of  the  petit  jurors  have  not  been  recorded  by  the  clerii, 
conformably  to  the  statute,  it  is  a  good  cause  of  challenge  to  the  array. 

APPEAL  from  the  Harrison  Circuit  Court.  Likens  was 
the  plaintiff  in  the  Circuit  Court,  and  Mtchell  the  defendant. 
Verdict  and  judgment  for  the  plaintiff. 

Stevens,  J.— There  is  but  one  objection  raised  to  the  record, 
judgment,  and  proceedings  in  this  case,  and  that  is  exhibited 
in  a  bill  of  exceptions. 

It  appears  that  when  the  cause  was  called  for  trial  in  the 
Circuit  Court,  and  the  jury  were  about  to  be  sworn,  the 
defendant  challenged  the  array  for  misconduct,  neglect,  or 
default  in  the  clerk,  in  not  having  recorded  the  panel,  as  he 
is,  by  the  first  section  of  the  act  regulating  the  mode  of  "sum- 
moning and  impanneling  grand  and  petit  jurors,"  of  the  29th 
day  of  January,  1831,  required  to  do;  and  that  the  Court 
overruled  the  challenge,  and  the  jury  were  sworn. 

We  think  that  this  challenge  was  well  taken,  and  that  it 
should  have  prevailed.  It  is  settled  in  the  case  of  Jones  v. 
The  State,  decided  at  the  May  term,  1832,  of  this  Court  (1), 
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that  the  arry  may  be  challenged  and  the  panel  quashed,  for 
any  partiality  or  default  of  the  board  doing  county  business, 
or  of  the  clerk  in  selecting  or  arraying  the  panel.  Gardner  v. 
Turner,  9  Johns.  Rep.,  260;  Eaton  v.  The  Commonwealth,  6 
Binn.  Rep.,  447. 

We  think  it  is  one  of  the  essential  requisites  of  the  statute, 
that  the  clerk,  so  soon  as  the  several  jurors'  names  are  drawn 
and  written  on  the  panels  to  which  they  belong,  shall  record 
them  without  delay,  and  before  any  venire  facias  issues  thereon, 
in  the  order  book  as  required  by  the  act. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside,  with  costs.     Cause  remanded,  &c. 

J.  H.  Farnham  and  H.  P.  Thornton,  for  the  appellant. 
'    C.  Dewey,  for  the  appellee. 

(1)  Ante,  p.  37. 


[*259]  *MiTCHELL  and  Others  v.  Denbo. 

Deltvkry  Bond — Damages. — Debt  on  a  bond  for  the  delivery  of  goods 
taken  in  execution.  Held,  that  if  the  value  of  the  goods  be  sufficient  to 
satisfy  the  execution,  the  plaintiff,  in  case  of  their  non-delivery,  shall 
recover  the  amount  due  on  the  execution,  with  interest  and  10  per  cent. 
damages. 

JUBY. — The  names  of  the  petit  jurors  must  be  recorded,  as  prescribed  by 
statute,  or  the  array  may  be  challenged. 

APPEAL  from  the  Harrison  Circuit  Court.  In  this  case 
Denbo  was  the  plaintiff,  and  Ilitchell  and  others  the  defendants, 
in  the  Circuit  Court.     Verdict  and  judgment  for  the  plaintiff. 

Stevens,  J. — This  is  an  action  brought  on  a  delivery  bond, 
for  the  delivery  of  certain  goods  and  chattels  to  the  sheriff  at 
the  time  and  place  of  sale,  those  goods  and  chattels  having 
been,  by  the  sheriff,  seized  and  taken  in  execution  on  a  writ 
of  ^.  fa.,  and  the  breach  assigned  is  the  failure  to  deliver.    The 
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whole  proceedings  and  the  bond  are  bottomed  on  the  twelfth 
section  of  the  act  of  1831,  subjecting  real  and  personal  estate 
to  execution.     In  this  case  two  errors  exist. 

The  plaintiff,  after  he  had  proved  that  the  goods  and  chattels 
which  the  obligors  bound  themselves  to  deliver  were  sufficient 
to  satisfy  the  execution,  moved  the  Court  to  instruct  the  jury 
that  they  must  find  the  amount  due  on  the  execution,  with 
interest,  and  also  ten  per  cent,  damages  thereon ;  but  the  Court 
refused  to  give  so  much  of  the  instructions  asked  as  relates  to 
the  ten  per  cent,  damages.  This  is  error :  the  instruction  should 
have  been  given.  The  statute  will  fairly  bear  that  construction, 
standing  alone,  and  when  taken  in  connection  with  other 
statutes  passed  at  the  same  session,  and  particularly  the  fifteenth 
section  of  the  act  respecting  constables,  it  is  clearly  inferable 
that  such  was  the  intention  of  the  Legislature.  This  instruc- 
tion gives  one  uniform  rule,  equally  applicable  to  every  class 
of  cases  arising  on  such  bonds.  The  other  construction 
produces  an  incongruity  for  which  we  can  see  no  good  reason. 

It  ftirther  appears  that  when  the  jury  were  about  to  be 
sworn  the  defendant  challenged  the  array  for  a  default  in  the 
clerk  in  not  having  recorded  the  panel  in  the  order  book  of 
the  Circuit  Court,  as  he  is  required  to  do  by  the 
[*260]  statute,  and  that  the  ^challenge  was  overruled.  There 
is  also  error  in  this.  The  challenge  should  have 
prevailed.     Vide  Mitchell  v.  Likens,  at  this  term  of  this  Court. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
as?de,  with  costs.     Cause  remanded,  &c. 

r.  H.  Farnham,  for  the  appellants. 

C.  Dewey y  for  the  appellee. 
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AT  INDIANAPOLIS,  NOVEMBER  TEEM,   1833,  IN  THE 
EIGHTEENTH  YEAR  OF  THE  STATE. 


Haqar  and  Another  v.  Mounts. 

E*l,EADrNG — Pkactige—  cinder  a  special  plea  not  sworn  to,  denying  the 
execution  of  a  note,  the  same  evidence  is  admissible  as  if  it  were  supported 
by  oath;  the  plea  not  having  been  objected  to  at  tlie  proper  time  (a). 

Practice. — If,  in  such  case,  there  has  been  a  trial  before  a  justice,  and 
another  in  the  Circuit  Court  on  appeal,  without  objection  to  the  plea,  the 
Circuit  Court  can  not,  on  a  new  trial,  reject  the  plea  because  it  was  not 
sworn  to. 

Fraud. — A  note  payable  to  D  was  executed  by  A  in  the  name  of  the  firm  of 
A  &  B  without  B's  knowledge,  for  a  debt  with  which  B  had  no  concern :  it 
was  also,  througli  A  and  D's  fraud,  executed  by  G  as  the  surety,  as  he 
supposed,  of  the  firm  oi  A  &  B.  Held,  that  the  transaction  was  a  fraud 
upon  both  B  and  C,  and  that  the  fraud  was  a  good  defense,  under  the 
general  issue,  in  an  action  against  them  on  the  note. 

APPEAL  from  the  Bartholomew   Circuit  Court.     Mounts 
was  the  plaintiff  below,  and  Hagar  and  Hart  the  defendants. 

(o)    See  Hill  et  al.  v.  Jones,  14  Ind.,  389,  and   cases  there  cited;   Bradley  v.  The  Bank, 
ttc,  20  Id.,  528. 
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The  suit  was  commenced  before  a  justice  of  the  peace,  and 
was  founded  on  a  promissory  note.     The  defendants  pleaded 

specially.  See  ante,  p.  57. 
[*262]  *  M'KiNNEY,  J. — At  the  May  term,  1832,  this  case 
was  before  us,  and  it  was  decided  that  the  Circuit 
Court  erred,  in  rejecting  the  testimony  offered  by  the  defend- 
ants in  support  of  their  pleas.  In  the  opinion  delivered,  it 
was  observed,  "The  plaintiff  need  not  go  to  trial  on  the 
special  plea,  unless  it  be  sworn  to;  but  if  he  does,  the  same 
proof  will  be  admissible  as  if  the  affidavit  had  been  made. 
Considering  the  pleas  in  this  case,  therefore,  as  regularly  before 
the  Court,  the  evidence  in  their  support,  if  it  tend  to  show  a 
valid  defense,  should  not  have  been  rejected."  The  judgment 
of  the  Circuit  Court  was  reversed,  and  the  cause  remanded. 

The  cause  was  subsequently  reinstated  in  the  Circuit  Court, 
and  on  the  motion  of  the  plaintiff,  the  pleas  which  had  been 
filed  before  the  justice  of  the  peace,  and  to  which  the  above 
remarks  were  applied,  were  set  aside.  It  also  appears,  by  a 
bill  of  exceptions,  that  the  Circuit  Court  refused  permission  to 
the  defendants,  the  pleas  being  set  aside,  "to  prove  that  the 
debt  for  which  the  note  declared  on  was  given,  was  a  debt  due 
by  said  Wilson  and  one  Benjamin  F.  Arnold,  formerly  his 
partner;  that  the  note  now  before  the  Court  was  given  for  the 
debt  due  by  said  Wilson  &  Arnold,  before  the  partnership  of 
Wilson  <Ss  Hagar,  and  made  and  given  without  the  knowledge 
or  consent  of  Hagar ;  and  that  Hart  had  good  reason  to  believe 
and  suppose,  he  was  going  security  for  said  Wilson  &  Hagar, 
when  in  truth  and  in  fact,  he  was  going  security  for  Wilson  & 
Ai'nold."  The  rejection  of  the  pleas,  and  the  exclusion  of  the 
testimony  offered,  are  assigned  as  error. 

In  the  opinion  delivered  at  the  May  term,  1832,  this  Court 
declared  that  testimony,  such  as  was  rejected,  was  admissible 
under  the  pleas,  and  constituted  a  bar  to  the  action.  Numerous 
authorities  were  cited  in  support  of  the  positicn.  It  was  also 
decided,  that  although  the  pleas  denied  the  execution  of  the 
note,  and  by  the  statute,  R.  C,  1824,  p.  292,  should  have  been 
supported  by  affidavit,  yet  if  the  plaintiff  waived  the  objection 
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and  went  to  trial,  he  was  concluded,  and  tlie  testimony,  there- 
fore, admissible.  This  cause  originated  before  a  justice  of  the 
peace,  and  on  the  trial  in  that  court,  judgment  was  rendered 
for  the  defendants.  On  the  appeal  to  the  Circuit  Court,  the 
exclusion  of  the  testimony  referred  to,  left  the  defendants 
without  support  to  their  pleas,  and  judgment  was  rendered  for 
the  plaintiff  for  the  amount  of  the  note.  The  judg- 
[*263]  ment  from  which  the  present  *  appeal  has  been  taken 
to  this  Court,  the  pleas  and  testimony  being  rejected, 
was  also  for  the  plaintiff. 

Upon  the  errors  assigned,  two  questions  arise :  1st,  was  the 
Circuit  Court  correct  in  rejecting  the  pleas?  2d,  in  the  absence 
of  the  pleas,  was  the  testimony  offered,  admissible? 

The  legislature  appears  to  have  thrown  around  the  Court  of 
a  justice  of  the  peace,  every  protection  that  can  secure  to  that 
useful  tribunal  its  full  measure  of  benefit  to  the  community, 
and,  as  a  most  effectual  guard,  has  enacted  "that  on  appeals 
to  the  Circuit  Court,  neither  the  written  statement  of  the  cause 
of  action,  nor  defense  of  the  parties,  shall  be  set  aside  for  want 
of  form,  but  shall  be  acted  upon  without  any  substantial 
amendment  or  alteration  whatever;  and  that  the  defendants 
shall  have  the  benefit  of  the  general  issue,  without  pleading 
the  same,  except  when  it  denies  the  execution  of  an  instru- 
ment, the  foundation  of  the  action,  when  it  must  be  verified  by 
oath  or  affirmation."  Recognizing  as  correct  the  opinion 
heretofore  given  of  the  pleas  in  this  case,  and  regarding  the 
statute  as  imperative,  it  would  seem  very  clear  that  the  Circuit 
Court  was  denied  the  power  of  setting  aside  the  pleas.  If  the 
objection  of  the  insufficiency  of  the  pleas,  they  denying  the 
execution  of  the  note,  the  foundation  of  the  action,  had  been 
made  before  the  justice  of  the  peace,  in  consequence  of  the 
absence  of  an  affidavit  of  their  truth,  if  such  was  the  character 
of  the  pleas,  the  objection  would  have  been  good.  No  such 
objection,  however,  appears  to  have  been  made  before  the 
justice  of  the  peace,  or  in  the  Circuit  Court  until  the  second 
trial   of  the   cause.      This    was   obviously    a   waiver   of   the 


(299) 


263-64       SUPREME  COURT  OF  INDIANA. 

Clark  V.  Fraley. 

formality  of  an  affidavit.  We  think  there  was  error  in  their 
rejection. 

Upon  the  2d  question,  we  are  equally  clear  that  error  was 
committed  by  the  Circuit  Court,  in  excluding  the  testimony 
offered.  The  testimony  was  a  bar  to  the  action,  not  because 
the  note  was  not  executed,  but  because  Hagar,  the  partner  of 
WilsoTif  was  not  liable  to  the  plaintiif  for  a  debt  due  to  him  by 
a  former  firm,  of  which  Hagar  was  not  a  member,  and  because 
Hart,  the  surety  in  the  note,  by  the  fraud  of  the  plaintiff  and 
Wilson,  signed  the  note  as  surety  for  Wilson  &  Hagar,  when 
the  note  was  given  for  a  debt  due  by  Wilson  &  Arnold.  The 
fact,  that  the  plaintiff  knew  that  the  debt  was  created  by 
Wilson  &  Arnold,  would  be  a  bar  to  a  recovery  against  Hagar, 
he  having  no  knowledge  of  the  execution  of  the  note, 
[*264]  nor  having  assented  *  to  it,  and  the  fraud  upon  Hart 
would  equally  protect  him  from  liability. 

The  ground  of  the  defense,  under  the  general  issue,  was  tht 
fraud  practiced  by  Wilson  and  the  payee  of  the  note,  and  as 
the  testimony  rejected  by  the  Court  would  have  established 
this  fraud,  it  should  have  been  admitted. 

We  therefore  think  that  the  Circuit  Court  erred,  not  only  in 
setting  aside  the  pleas,  but  in  refusing  to  permit  the  evidence 
offered  to  be  given. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

P.  Sweetser,  for  the  appellants. 

W.  Herod,  for  the  appllee. 


Clark  v.  Fraley. 


Landlord  and  Tenaj^t — Distress. — A  tenant  contracted  to  deliver,  as 
rent,  one-third  of  the  corn  he  should  raise  on  the  premises.  Held,  that 
the  remedy  by  distress  does  not  lie  in  such  a  case  (a). 

(a)     Bowser  el  al.  v.  ScoU  et  al.,  8  Blackf.,  8G. 
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APPEAL  from  the  Tippecanoe  Circuit  Court.  The  verdict 
and  judgment,  in  this  case,  were  in  favour  of  Fraley,  the 
plaintiff  below. 

Stevens,  J. — Fraley  declared  against  Clark  in  an  action  of 
replevin,  for  unjustly  and  unlawfully  taking  and  detaining 
divers  goods  and  chattels,  of  him  the  said  Fraley,  of  great 
value,  &c. 

Clark  avowed  the   taking   and   detaining   the   goods   and 
chattels  as  a  distress  for  rent,  &c.,  because,  h?  says,  that  on  the 
15th  day  of  November,  1830,  he,  the  said  Clark,  by  a  certain 
article  of  agreement  under  the  hands  and  seals  of  him  and  the 
said  Fraley,  demised  to  said  Fraley  part  of  his,  said  Clark's 
land,  being  the  field  south  of  the  house  of  said  Clark,  con- 
taining fifty-one  acres,  and  the  corn-field  west  of  the  house  of 
him,  said  Clark,  excepting  a  small  piece  which  was  sown  in 
rye,  and  four  rods  square  at  the  grave-yard,  together  with  the 
house  and  garden,  which  were  occupied  by  John  S.  Parsons, 
for  the  term  of  one  year  from  the  1st  day  of  Ilarch, 
[*265]     1831,  then  next  ensuing,  &c.,  that  in  *  consideration 
thereof  said  Fraley  stipulated  and  agreed  with  him, 
said  Clark,  by  said  article  of  agreement,  to  put  the  whole  of 
the  two  fields,  except  as   therein    excepted,  in  corn,  and  to 
deliver  to  said  Clark,  in  his  crib,  &c.,  one-third  part  of  said 
corn  so  raised,  &c.;  and  because  1,000  bushels  of  corn,  of  the 
value  of  $250,  part  of  said  rent,  were  then  and  there,  &c.,  due 
and  in  arrears  from  said  Fraley  to  him,  said  Clark,  he  took 
and  detained  the  said  goods  and  chattels,  &c.,  as  a  distress  for 

rent,  &c. 

To  this  avowry  several  pleas  were  filed,  on  which  issues  were 
joined  to  the  country,  and  a  jury  trial  had,  &c.  During  the 
progress  of  the  trial,  Clark,  the  avowant,  took  several  excep- 
tions to  evidence  which  the  court  permitted  to  go  to  the  jury, 
and  to  instructions  given,  and  instructions  refused  to  be  given 
to  the  jury  by  the  court,  all  of  which  he  caused  to  be  spread  of 
record  by  bills  of  exception. 

'     Clark,  the  avowant,  appealed,  and  now  asks  this  Court  to 
reverse  the  judgment  of  the  Circuit  Court,  and  set  aside  the 
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verdict  of  the  jury  for  these  errors  contained  in  his  bills  of 
exception.  We,  however,  do  not  think  it  necessary  to  examine 
those  bills  of  exception,  or  to  determine  whether  the  errors 
therein  complained  of  exist  or  not,  the  appellant  having  com- 
mitted the  first  error  himself,  and  that  error  a  fatal  one.  It  is 
a  principle  long  since  settled,  that  where  it  appears  of  record 
that  the  plai-ntiflf  in  error  ought  not  to  have  a  judgment  in  his 
favour,  or  that  if  he  had  obtained  one,  it  must  have  been 
reversed  on  a  writ  of  error  brought  by  his  adversary,  he  can 
not  maintain  one  himself.  Elliott  v.  Fowler,  1  Litt.,  19u, 
Guthrie  v.  Wichliff,  3  Bibb,  81.  The  avowry  in  this  case  ii» 
defective,  and  the  defect  is  one  that  can  not  be  cured :  it  is  m 
the  contract  on  which  the  avowry  is  bottomed.  The  written 
contract,  set  out  in  the  avowry,  does  not  authorize  the  appellant 
to  avow  the  taking  the  goods  and  chattels  as  a  distress  for  rent. 
The  remedy  by  distress  is  an  extraordinary  one,  in  which  a 
man  becomes  a  judge  in  his  own  cause;  a  remedy  by  which  a 
landlord  is  permitted  to  seize  and  dispose  of  the  property  of  his 
tenant,  without  the  assent  of  a  court  or  a  jury,  and  therefore  he 
is  limited  to  strict  law ;  nothing  can  be  taken  by  implication  or 
intendment;  he  is  confined  strictly  to  the  authority  given. 

A  landlord  has  all  the  remedies  by  suit  or  suits  that  other 
creditors  have,  in  addition  to  this  remedy  by  distress, 
[*266]  and  he  is  *never  bound  to  resort  to  this  remedy, 
unless  he  please;  and  he  never  should  do  it  unless  he 
is  certain  of  five  things;  that  is,  1.  That  the  contract  between 
himself  and  his  tenant  authorized  a  distress  for  the  rent;  2. 
That  he  has  good  and  lawful  cause  to  distrain ;  3.  That  he  has 
good  and  lawful  right  and  authority  to  make  the  distress;  4. 
That  the  thing  taken  is  distrainable ;  5.  That  the  distress  is 
made  at  the  proper  time  and  place ;  for  if  he  fail  in  any  of  those 
points,  he  becomes  a  trespasser. 

In  the  cause  now  before  us,  the  covenant  between  the  parties 
on  which  the  avowry  is  bottomed  does  not  authorize  a  distress. 
No  distress  for  rent  can  be  legally  made  unless  the  amount  of 
rent  is  reserved  or  stipulated  by  contract,  and  the  sum  is 
certain  and  specific.  '  Other  actions  may  lie,  such  as  assumpsit. 
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debt,  or  covenant,  but  the  landlord  can  not  distrain.  The  rent 
stipulated  to  be  paid  in  this  case  is  entirely  uncertain;  the 
landlord's  demand  sounds  solely  in  damages.  Some  years  it 
may  amount  to  $250,  in  other  years  not  to  twenty  dollars. 
The  amount  depends  upon  the  seasons,  winds,  rains,  storms, 
and  elements,  and  also  upon  the  industry  and  care  of  the 
tenant ;  nothing  can  be  more  uncertain  than  the  amount  of  rent 
that  may  be  annually  due  upon  such  a  contract. 

Kent  says  the  remedy  provided  by  law  for  the  recovery  of 
rent  depends  upon  the  nature  of  the  contract.  The  suit  may 
be  covenant,  debt,  or  assumpsit,  or  it  may  be  by  re-entry  or 
distress.  Baron  Gilbert  says  that  in  that  paj'ticular  distress  is 
in  the  nature  of  an  execution,  and  it  would  lead  to  great  abuse 
and  oppression  if  the  party  could  determine  for  himself  the 
amount  due  to  him.  In  the  case  of  Lansing  v.  Rattoone,  6 
Johns.  Rep.,  43,  the  Court  says  that  the  remedy  is  for  a  certain 
rent,  and  not  for  damages;  that  the  landlord  can  not  even 
calculate  interest,  and  add  it  to  the  rent,  because  interest  is  in 
the  nature  of  damages;  he  must  distrain  only  for  the  naked 
rent.  In  the  case  of  Jaeks  v.  Smith,  1  Bay,  315,  the  Court 
says  that  there  must  be  an  express  contract  for  rent,  either 
written  or  parol,  and  the  amount  of  rent  must  be  certain.  In 
the  case  of  Smith  v.  The  Sheriff  of  Charleston,  1  Bay,  443,  the 
Court  says  no  distress  for  rent  can  be  made  unless  a  specific 
sum  be  reserved  by  contract. 

The  rent  for  which  a  distress  may  be  made  may  be  payable 
in  grain  or  other  produce,  or  in  repairs  or  labor,  but  the  sum 
must  be  certain,  and  be  stipulated  by  the  contract.  In 
[*267]  the  case  *of  Smith  v.  Colson,  10  Johns.  Rep.,  91,  the 
Court  decided  that  the  rent  might  be  payable  in 
repairs  if  the  contract  settled  and  fixed  the  sum  certain  that 
should  be  so  paid. 

Per  Curiam. — The  judgment  is  reversed,  &c.,  at  the  appel- 
lant's costs.     Cause  remanded,  &c. 

C.  Fletcher  and  W.  M.  Jenners,  for  the  appellant, 

A.  S.  WJiite,  for  the  appellee. 
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TowsEY,  Assignee,  v.  Shook. 

Oetus  PKOBAinDi. — If  the  defendant,  in  an  action  on  a  note,  rely  on  a  plea  of 
failure  of  consideration,  or  of  fraud,  the  onus  probandi  lies  upon  him  (a). 

Same. — If  the  alleged  fraud,  in  such  case,  be  in  the  sale  of  a  patent  right  for 
which  the  note  was  given,  the  fraud  must  be  proved,  as  in  other  cases. 

ERROR  to  the  Dearborn  Circuit  Court 

M'KiNNEY,  J. — Debt  on  a  promissory  note  before  a  justice 
of  the  peace.  The  defendant  pleaded :  1.  Nil  debet;  2.  Failure 
of  consideration  through  the  fraud  of  the  payee;  3.  That  the 
note  was  given  to  Gould,  the  payee,  in  part  consideration  of  a 
supposed  patent-right,  Gould  knowing  he  was  not  the  patentee 
or  assignee,  and  was  without  authority  to  sell  the  same,  but 
falsely  represented  himself  to  be  the  assignee,  and  thereby 
induced  the  defendant  to  purchase.  Judgment  was  rendered 
by  the  justice  of  the  peace  in  favour  of  the  plaintiff  for  debt, 
interest  and  costs. 

On  appeal  to  the  Circuit  Court,  the  cause  was  submitted  to 
the  Court,  and  judgment  rendered  for  the  defendant. 

A  motion  for  a  new  trial  was  overruled,  and  a  bill  of  excep- 
tions shows  that,  on  the  trial,  the  plaintiff  introduced  the  note 
in  evidence,  which  was  read,  and  that  the  defendant  called 
npon  the  plaintiff  to  answer  under  oath,  which  he  did,  and 
stated  "that  he  believed  the  note  was  given  in  consideration 
of  a  sale  of  some  interest  in  a  patent  right  for  the  steam  washing 
machine,"  which  was  all  the  evidence  given  in  the  cause. 

The  case  presents  the  single  question :  Upon  which  of  the 
parties  devolved  the  onus  probandi  f 
[*268]  *There  are  certain  rules  of  evidence  upon  this  point, 
to  some  of  which  it  may  not  be  improper  to  advert. 
Thus,  "That  the  party  who  alleges  the  affirmative  of  any 
proposition,  shall  prove  it."  1  Stark.  Ev.,  376 ;  Bull.  N.  P., 
298;  Roscoe  on  Ev.,  51.  "That  the  affirmative  is  always  to 
be  proved  by  those  whose  interest  it  is  to  prove  it,  and  that 


(a)   Hoaers  v.   Worth.  4  Blackf.,  ISC. 
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proof  of  that  ihct  whicli  operates  in  dischai^e  of  the  other 
party,  iies  upon  him."  Ross  v.  Hunter,  ±  T.  E,.,  37,  38. 
"That  in  every  case,  the  onus  probandi  lies  on  the  person  who 
wishes  to  support  his  case  by  a  particular  fact,  and  of  which  he 
is  supposed  to  be  cognizant."  "^'here  the  presumption  of 
law  is  in  favour  of  the  affirmative,  as  when  the  issue  involves 
a  charge  of  a  culpable  omission,  it  is  incumbent  on  the  party 
making  the  charge  to  prove  it,  although  he  must  prove  a 
negative,  for  the  other  party  shall  be  presumed  innocent  until 
proved  to  be  guilty."  Monke  v.  Butler,  1  Roll.  E..,  83 ;  Marsh 
v.  Home,  5  Barn.  &  Cress.,  322 ;  Roscoe  on  Ev.,  52. 

The  action  is  founded  on  a  note,  and  as  that  imports  a 
consideration,  its  production  was  all  the  evidence  required  on 
the  part  of  the  plaintiff,  unless,  indeed,  its  consideration  was 
impeached,  and  rebutting  testimony  rendered  necessary,  from 
which  it  follows  that  unless  evidence  in  support  of  a  plea, 
impeaching  the  consideration,  be  adduced,  the  plaintiff  may 
rest  his  case  upon  the  note  itself. 

The  second  and  third  pleas  are  special,  and  present,  as  a 
defense  to  the  action,  failure  of  consideration,  and  fraud  on  the 
part  of  the  payee.  Fraud  is  never  presumed,  and  proof  is  as 
necessary  to  establish  it  as  is  the  averment  of  its  existence  as  a 
defense.  The  matter  relied  upon  in  each  plea  is  clearly  affirma- 
tive, and  to  compel  the  jjlaintiff  to  disprove  such  averments 
would  be  a  departure  from  those  rules  of  pleading  to  which  we 
have  adverted.  The  ground  of  the  defense  is  fraud,  and  upon 
its  establishment  the  action  is  barred.  As  fraud  is  never 
presumed,  it  was  obviously  the  duty  of  the  defendant  to 
prove  it. 

We  will  notice  the  proof  adduced.  The  plaintiff  on  exami- 
nation says :  "  He  believes  the  note  was  given  in  consideration 
of  a  sale  of  some  interest  in  a  patent-right  for  the  steam 
vashing  machine;"  and  here  the  evidence  closed.  This 
evidence  does  not  support  the  second  plea.  Neither  failure  of 
consideration  nor  fratid  is  shown.  If  it  have  any 
[*269]  weight,  it  must  be  in  its  *  application  to  the  third 
plea.  The  sale  of  an  interest  in  a  patent-right  is  not, 
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per  se,  evidence  of  fraud.  The  presumption  of  fraud  being 
inadmissible,  and  it  not  being  committed  by  the  mere  sale  of 
an  interest  in  a  patent-right,  unconnected  with  other  acts  by 
the  vendor,  if  such  acts  occurred,  their  proof  was  necessary. 
If  however,  as  contended,  a  plea  averring  fraud  in  the  sale  of 
a  patent-right,  throws  the  proof  of  a  patent  having  issued,  and 
the  right  to  vend  it,  on  the  plaintiJBP,  then  there  would  appear 
some  ground  for  the  application  of  the  evidence  noticed  to  the 
third  plea;  but  this  is  not  admitted,  nor  do  we  perceive  any 
difference  between  the  sale  of  a  patent- right  and  that  of  any 
other  property.  In  the  present  case,  if  fraud  was  practiced  in 
the  sale,  or  a  patent  sold  without  title  by  the  vender,  evidence 
of  this  description  should  have  been  adduced  by  the  defendant. 

We  therefore  think  a  new  trial  should  have  been  granted. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

G.  H.  Dunn,  for  the  plaintiff. 

D.  J.  Caswell,  for  the  defendant. 


Judah  v.  M'Namee. 


Physician — Fees. — A  physician  may  maintain  an  action  for  his  fees. 
JxjBY. — If  it  appear  in  the  record  that  the  jury  were  sworn,  the  omission 

of  the  words  "the  truth  to  speak  in  the  premises,"  can  not  be  assigned  for 

error  (a). 

APPEAL  from  the  Knox  Circuit  Court.  Verdict  and  judg- 
ment below  for  M'Namee,  the  plaintiff. 

Stevens,  J. — M'Namee  declared  against  Judah  in  assumpsit. 
The  declaration  contains  three  counts.  The  first  two  of  these 
counts,  after  averring  that  M'Nam£e  was  then,  and  for  divers 
years  then  last  past  had  been,  a  doctor  of  physic,  and  had 
during  all  that  time  used  and  exercised  the  profession,  art,  and 


(a)  i  Blackf.,  189  ;  10  Ind.,  435. 

(306) 


NOVEMBER  TERM,  1833.  269-7u 


Judah  V.  M'Namee. 


business  of  a  physician,  declares  that  Judah  is  indebted  to  him 
in  the  sum  of  $269.43,  for  work,  labour,  care  and  diligence  • 
done,  performed  and  bestowed  by  him,  as  such  doctor  of  physic, 
in  visiting  and  prescribing  physic,  &c.  The  third  count 
averred  that  M'Namee  was  then,  and  for  divers  years 
[*270]  then  last  past  had  *been,  an  apothecary,  and  had  for 
all  that  time  carried  on,  used,  and  exercised  the  art, 
business,  and  profession  of  an  apothecary ;  and  that  Judah  is 
indebted  to  him  in  the  further  sum  of  $260.43,  for  work, 
labour,  care  and  diligence  done,  performed,  and  bestowed  by 
him  in  healing  and  curing  Judah  and  his  family,  &c.,  of  divers 
wounds,  sores,  diseases  and  maladies. 

The  first  two  counts  were  demurred  to,  and  the  demurrer 
overruled  by  the  Court.  On  the  third  count,  an  issue  on  the 
plea  of  non-assumpsit  was  made  between  the  parties. 

By  the  record,  it  appears  that  a  jury  of  twelve  good  and 
lawful  men  were  then  empanneled  to  try  the  issue  joined,  and 
also  to  inquire  of  the  damages  sustained  by  the  plaintiff,  &c., 
who  being  sworn,  upon  their  oaths  say,  &c.,  omitting  the  usual 
words  "the  truth  to  say  in  the  premises,"  &c.  A  motion  was 
made  in  arrest  of  judgment,  which  was  overruled,  and  final 
judgment  rendered  on  the  verdict. 

The  objection  to  these  counts  is,  that  they  are  for  a  physi- 
cian's fees,  and  that  by  the  common  law  of  England,  no  action 
will  lie  for  the  fees  of  a  physician;  that  we  have  adopted  the 
common  law  of  England,  and  made  it  the  rule  of  our  decision, 
and  unless  we  had  a  statute  to  authorize  it,  no  such  action  can 
be  maintained. 

The  general  principle  in  England  seems  to  be,  that  a  physi- 
cian can  not  maintain  an  action  for  fees.  It  was  so  decided  by 
the  Court  of  king's  bench  in  1791,  after  solemn  argument. 
The  point  was,  however,  warmly  opposed.  The  counsel  who 
argued  the  case,  said  that  there  were  no  solemn  decisions  to 
that  effect,  and  that  there  was  no  authority  for  it  in  the  books. 
Lord  Kenyan,  however,  so  decided;  but  his  lordship  did  not 
pretend  to  say  that  it  was  settled  law,  or  that  it  was  sustained 
by  authority.    He  simply  said,  that  it  had  been  understood  that 
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the  fees  of  a  physician  were  honorable  and  not  demandable 
of  right;  that  it  was  much  more  for  the  credit  and  rank  of 
that  honorable  body  that  it  should  be  so  understood ;  and  hia 
lordship  seemed  to  doubt  whether  the  physicians  would  not 
disclaim  a  right,  which  would  place  them  in  society  on  a 
footing  with  common  men  (1). 

It  is  true  that  we  have  adopted  the  common  law  of  JEngland, 
but  it  is  a  qualified  adoption.     We  have  only  adopted  so  much 

of  it,  as  is  of  a  general  nature  and  not  local  to  that 
[*271]     kingdom,  and  ^not  inconsistent  with  our  own  laws. 

We  have  not  adopted  any  part  of  it  that  is  peculiar  to 
that  country,  or  that  is  contrary  to,  or  inconsistent  with,  the 
spirit  and  practice  of  our  own  institutions.  It  is  at  least 
doubtful,  whether  the  principle  here  contended  for  was  any 
part  of  the  common  law,  at  the  time  the  States  of  this  Union 
dissolved  their  allegiance  to  that  kingdom ;  but  if  it  were,  it  is 
clearly  a  principle  which  is  local  to  that  country,  and  is  incon- 
sistent with  the  spirit  and  genius  of  all  our  institutions,  and 
the  practice  of  our  Courts.  Our  institutions  and  laws  are  all 
based  on  the  great  and  broad  principles  of  liberty  and  equality, 
and  know  nothing  about  nobles  and  ignobles,  honorables  and 
common  men.  There  is  but  one  class  known :  all  stand  upon 
the  same  footing,  and  bow  with  equal  submission  to  one 
common  master:  that  is,  the  law  of  the  land.  We  have  no 
privileged  orders  known  to  the  law,  either  as  to  suing  or  being- 
sued.  It  was  decided  in  Pennsylvania,  in  the  case  of  Mooney 
V.  Lloyd,  5  Serg.  &  Rawle,  416,  that  both  by  their  practice 
and  their  statutes,  a  physician  can  maintain  an  action  for  his 
fees.  Dane,  in  the  first  volume  of  his  Digest,  p.  619,  says  that 
a  physician  can  maintain  an  action  for  his  fees  in  America;  and 
that  it  was  so  settled,  after  solemn  argument,  in  the  Supreme 
Judicial  Court  of  Massachusetts,  as  early  as  the  year  1789. 

From  this  view  of  the  case,  we  have  no  hesitation  in  saying 
that  such  an  action  is  maintainable  by  our  laws ;  and  that  it  is 
and  has  always  been  the  practice,  not  only  of  the  courts  of  this 
State,  but  also  of  the  several  States  of  this  Union.  Such  has 
always  been  the  understanding  of  our  lotiislalive  bodies.     Thi.« 
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is  evidenced  by  their  having  at  several  times  passed  acts  pro- 
hibiting physicians  from  maintaining  actions  for  their  fees  and 
medical  prescriptions,  unless  they  were  licensed,  &c. ;  which 
clearly  implies  that  they  could  maintain  an  action  for  those  fees 
and  services,  if  they  were  not  prohibited. 

The  next  objection  is  to  the  oath  of  the  jury.  It  is  con- 
tended that  it  does  not  appear  of  record  that  the  jury  were 
lawfully  sworn;  that  the  omission  of  the  words  "the  truth  to 
speak  in  the  premises,"  is  a  fatal  defect.  It  is  a  principle  as 
well  settled  as  any  other,  that  the  oath  of  a  juror  should  cor- 
respond with  what  he  is  sworn  to  do ;  and  that  the  words  "  the 
truth  to  speak  in  the  premises,"  apply  to  everything  which  a 
jury  can  be  irapanneled  and  sworn  to  do  in  a  court 
[*272]  of  justice.  But  other  *words  may  be  used,  as  where 
a  jury  are  simply  sworn  to  try  an  issue,  or  to  try 
issues,  the  oath  may  be  "  to  well  and  truly  try  the  issue,"  or 
"  the  issues ; "  or  if  they  are  sworn  to  assess  damages,  the  oath 
may  be  to  "  well  and  truly  inquire  of  and  assess  the  damages," 
&c.  But  in  all  cases,  it  should  appear  of  record  that  the  jury 
were  lawfully  sworn.  The  books  all  say  that  if  it  does  not  so 
appear,  such  an  omission  is  a  material  and  fatal  defect.  The 
only  difficulty  in  the  case  is,  whether  there  is  not  enough 
appearing  of  record,  to  authorize  us  to  presume  that  the  jury 
were  lawfully  sworn?  We  had  some  doubts,  but  have  con- 
cluded that  it  is  safest  so  to  presume.  We  think  that  if  we  do 
not  so  presume,  we  shall  open  a  door  that  will  produce  much 
difficulty,  and  probably  do  great  injustice  to  suitors. 

A  large  majority  of  the  Circuit  Court  clerks  appear  totally 
regardless  of  the  manner  in  which  they  make  their  records; 
they  not  only  lose  sight  of  all  form,  but  they  leave  out  and 
confuse  and  mangle  the  material  substance.  They  appear  to 
have  no  clerical  pride.  The  paper  on  which  their  transcripts 
are  written,  is  frequently  not  even  put  together  in  the  form  of 
a  transcript.  Under  such  a  state  of  things,  we  have  supposed 
it  best  to  pay  as  little  regard  as  possible  to  everything  that  can 
fairly  be  presumed  to  be  a  clerical  mistake  or  error. 
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Per  Curiam. — The  judgment  is  affirmed  with  costs. 
J.  Whitcomb  and  S.  Judah,  for  the  appellant. 
C.  Dewey,  for  the  appellee. 

(1)  Charley  v.  JBolcot,  4  T.  R,,  317.  See,  also,  the  case  of  an  apothecary 
who,  having  passed  himself  off  as  a  physician,  sued  for  his  fees,  and  was  non- 
suited. The  Chief  Justice,  in  that  case,  said  :  "  If  a  person  passes  himself 
off  as  a  physician,  he  must  take  the  character  cum  onere.  When  he  brings  an 
action  for  visits  paid  by  him  as  a  physician,  I  will  give  him  credit  for  being 
BO,  and  tell  him  he  must  trust  to  the  honor  of  his  patients."  lApscombe  v. 
Molmea,  2  Camp.,  441. 


Ceaven  v.  Updyke. 


UPON  the  trial  of  a  cause  in  the  Circuit  Court,  on  appeal 
from  the  judgment  of  a  justice  of  the  peace,  the  plaintiff 
offered  to  examine,  as  a  witness,  the  person  who  was  his  surety 
for  costs,  in  the  cause  before  the  justice.  Held,  that  the  wit- 
ness was  interested  in  the  event  of  the  suit,  and  therefore 
incompetent. 


[*273]  *Arnold  v.  Beown. 

Promissoky  Note — Pleading. — A  note  for  the  payment  of  a  certain  sum 
annually,  until  certain  deeds  should  be  executed,  is,  under  our  statute,  like 
a  promissory  note  under  the  statute  of  Anne,  a  debt  per  se,  and  may  be 
declared  on  without  the  averment  of  any  consideration  (a). 

ERROR  to  the  Vigo  Circuit  Court. 

Blackford,  J. — Assumpsit  by  Arnold  against  Brown.    The 
declaration  contains  two  counts. 


(a)  As  a  general  rule,  all  negotiable  paper  is  presumed  to  have  been  given  upon  a  suflBcient 
cousideratiou  ;  and  this  rule  obtains  whether  the  paper  sued  oq  be  negotiable  under  the  law 
merchant,  or  assignable  under  the  provisions  of  a  statute.  Tibbetls  v.  Thatcher,  14  Ind.,  8fV 
and  cases  there  citeii. 
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The  following  is  the  first  count :  That  whereas,  on,  &c.,  at, 
&c.,  one  W.  Winter,  by  his  writing  obligatory,  &c.,  bound 
himself  in  the  penalty  of  $10,000,  with  a  condition  for  exe- 
cuting to  Arnold  a  deed  for  a  certain  tract  of  land,  within  three 
years  from  the  date  of  the  bond,  or  as  soon  thereafter  as  a 
patent  for  the  land  could  be  obtained;  that  on,  &c.,  at,  &c., 
Winter  died;  that  Arnold  became  entitled  to  an  action  on  the 
title-bond;  that  Brown,  being  one  of  the  heirs  of  Winter, 
executed  with  Markle,  who  is  since  deceased,  a  note  in  writing 
on,  &c.,  at,  &c.,  in  consideration  that  Arnold  would  forbear  to 
sue  on  the  title-bond,  until  Winter's  heirs  should  make  a  deed 
for  the  land,  &c.;  and  by  that  note  agreed  to  pay  to  Arnold  the 
sum  of  twenty-four  dollars  a  year  from  the  date,  until  the 
deeds  for  the  lands  mentioned  in  the  bond  should  be  executed, 
&c.;  that  A7'nold  did  forbear  to  sue  on  the  bond,  and  that  the 
deeds,  &c.,  were  not  executed  to  him,  for  the  space  of  eight 
years  from  the  date  of  the  note;  that  thereby  Broion  became 
liable  to  pay,  &c.,  the  sum  of  twenty-four  dollars  a  year  for 
the  eight  years,  &c.;  and  that  being  so  liable,  he,  in  considera- 
tion thereof,  promised  to  pay,  &c.;  yet  that  Marhle  and  Brown 
had  not,  nor  had  either  of  them,  paid,  &c. 

The  second  count  is  as  follows :  That  on,  &c.,  at,  &c.,  E. 
Brown  and  A.  Ilarkle  made  their  other  note  in  writing,  &c., 
and  thereby  agreed  to  pay  to  Arnold  or  order  twenty-four 
dollars  a  year  from  the  date,  until  the  deeds  for  two  certain 
tracts  of  land,  for  which  Arnold  held  the  bonds  of  W.  Winter, 
deceased,  should  be  executed  to  Arnold;  that  the  deeds  were 
not  executed,  &c.,  for  the  space  of  eight  years  from  the  date  of 
the  note;  that  Marhle  was  deceased;  that  thereby  Brown 
became  liable  to  pay,  &c.,  twenty-four  dollars  a  year 
[^274]  for  the  eight  years,  &c.;  and  that  being  so  *  liable,  he, 
in  consideration  thereof,  promised  to  pay,  &c.;  yet 
that  Marhle  and  Brown  had  not,  nor  had  either  of  them,  paid, 
&c.     Damage  $500. 

General  demurrer  to  the  first  count.  To  the  second  count 
there  is  a  special  demurrer,  assigning  for  cause,  that  no  con- 
sideration   for    the    promise    is    alleged.     The    Circuit    Court 
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sustained  both  the  demurrers,  and  gave  judgment  for  the 
defendant. 

We  have  no  doubt  in  this  case.  The  first  count  seems  to  ua 
to  be  unexceptionable.  No  objection  to  it  has  been  pointed 
out,  and  we  have  discovered  none. 

The  second  count  is  also  valid.  The  only  cause  of  demurrer 
assigned  is,  that  the  consideration  of  the  note  is  not  set  out. 
That  objection  cannot  be  supported.  The  law  in  England,  in 
suits  on  promissory  notes  within  the  statute  of  Anne,  does  not 
require,  nor  does  the  law  here  in  suits  on  such  uotes  under  oui 
statute  require,  that  the  consideration  of  the  note  should  be 
alleged  in  the  declaration.  In  these  cases,  the  mere  statement 
of  the  liability  which  constitutes  the  consideration,  is  sufficient ; 
and  it  is  not  material,  as  to  this  point,  whether  the  note  does 
or  does  not  contain  the  words  "for  value  received,"  or  any 
other  words  of  similar  import.  The  note,  whether  it  contain 
any  such  words  or  not,  is,  if  within  the  statute,  a  debt  _per  se, 
and  may  be  declared  on  without  any  consideration.  The 
following  is  the  language  of  a  respectable  writer  on  this  subject : 
"With  respect  to  stating  the  cause  or  consideration  fo?"  which 
the  instrument  is  drawn,  as,  for  value  received,  &c.,  that  is,  in 
general,  unnecessary,  in  declaring  in  assumpsit,  though  it  may 
be  otherwise  in  debt.  But  if  it  be  untruly  stated,  though  it 
was  unnecessary  to  state  it  at  all,  a  variance  will  be  fatal :  for 
when  stated,  it  is  part  of  the  description  of  the  contract " 
Lawes  on  Assumpsit,  p.  261. 

We  think  the  note  on  which  the  action  before  us  is  brought, 
is  within  the  statute;  and  that  both  counts  in  the  declaration 
are  good.  The  judgment  of  the  Circuit  Court,  therefore^ 
sustaining  the  demurrers  to  the  declaration,  must  be  reversed. 
See  Crenshaw  v.  Bullitt,  November  term,  1819;  Findley  v. 
Cooky,  November  term,  1823. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Whitcomb,  for  the  plaintiff. 

J.  Farrington,  for  the  defendant 
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[*275]     *Martindale,  Administrator,  v.  Moore,  Adminis- 
trator. 

rATDTE  CoNSTBXJED. — The  Statute  of  1822,  enacting  that  no  mispleading  or 
lack  of  pleading  should  thereafter  render  any  executor  or  administrator 
personally  liable,  has  no  application  to  a  judgment  rendered  previously  to 
the  statute. 

ERROR  to  the  Wayne  Circuit  Court. 

Stevens,  J. — On  the  16th  day  of  July  1821,  one  Mordeeai 
Mendenhall,  in  an  action  of  debt  against  Martindale,  the  plain- 
tiff in  error,  and  one  William  Young,  the  administrators  of  one . 
Jesse  Young,  deceased,  recovered  a  judgment  for  $356  debt, 
and  seven  dollars  and  twelve  cents  damages,  together  with 
costs,  &c.,  by  default,  to  be  levied  of  the  goods  and  chattels  of 
the  deceased,  in  the  hands  of  the  said  administrators,  Martin- 
dak  and  Young,  to  be  administered,  if  they  had  so  much  in 
their  hands,  but  if  they  had  not,  then  the  damages  aforesaid  to 
be  levied  of  the  proper  goods  and  chattels  of  the  said  adminis- 
trators. After  the  rendition  of  this  judgment,  Mendenhall,  the 
plaintiff,  died  intestate,  and  administration  of  his  personal 
estate  was  granted  to  Moore,  the  defendant  in  error,  and  on  the 
5th  day  o{  April,  1829,  said  judgment  was,  by  default,  revived 
m  the  name  of  Moore,  the  administrator.  Afterwards  a  writ 
of  fi.fa.  issued  on  the  judgment,  and  was  returned  Qiulla  bona. 
Moore  then  declared  against  the  administrators,  Martindale  and 
Young,  on  said  judgment,  in  an  action  of  debt,  averring  waste, 
&c.  To  this  action  Martindale,  the  plaintiff  in  error,  appeared 
and  pleaded  in  bar  that  neither  he  nor  his  co-administrator 
received  any  notice  of  said  debt  due  from  the  deceased,  Jesse 
Young,  to  said  Mendenhall,  until  long  after  they  had  fully 
administered,  &c.,  and  that  on  the  16th  day  of  June,  1821,  at 
the  time  of  the  rendition  of  the  aforesaid  judgment  in  favoal 
of  said  Mendenhall  against  him  and  his  co-administrator,  they 
had  nothing  in  their  hands  to  be  administered,  &c.,  and  that 
nothing  has  since  come  to  their  hands,  &c.  To  this  plea  the 
plaintiff  in  the  (30urt  below  demurred,  and  the  demurrer  was 
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sustained,  and  judgment  rendered  against  3Iartindale  for  the 
amount  due  to  the  estate  of  Mendenhall,  &c.,  to  be  levied  of  his 
own  proper  goods  and  chattels. 

The  only  question  before  this  Court  is  whether  the 
[*276]     plea  of  ^Martindale  is  sufficient  in   law  to  bar  the 
,  action  of  Moore,  the  plaintiff? 

The  sufficiency  or  insufficiency  of  that  plea  depends  entirely 
upon  the  construction  and  effect  which  the  Court  may  give  to 
the  seventh  section  of  an  act  approved  the  22d  day  of  January, 
1822,  entitled,  "An  act  amendatory  to  an  act  entitled,  '  an  act 
authorizing  the  granting  of  letters  testamentary  and  letters  of 
administration,'"  &c.  The  seventh  section  of  that  act  is  in 
these  words,  viz :  "  No  mispleading  or  lack  of  pleading  shall 
hereafter  render  any  executor  or  administrator  liable  to  pay  any 
debt  of  the  deceased,  damages  or  costs  beyond  the  actual 
amount  of  assets  which  shall  or  may  come  into  his,  her,  or 
their  hands."  At  common  law,  if  an  executor  or  administrator 
failed  to  plead  that  he  had  fully  administered,  such  failure  to 
plead  operated  as  an  admission  that  he  had  assets  sufficient  to 
satisfy  the  demand.  He  was  forever  afterwards  estopped,  by 
this  implied  admission  of  assets,  from  pleading  that  he  had 
fully  administered.  By  this  implied  admission  of  assets,  arising 
from  a  failure  to  plead  at  the  proper  time  the  plea  of  p/ewg 
administravit,  executors  and  administrators  might  sometimes, 
possibly,  be  misled  to  their  injury.  To  remedy  this,  the  before 
recited  section  of  the  statute  of  1822  was  enacted.  The  original 
judgment  on  which  the  proceedings  in  this  case  are  founded, 
was  rendered  against  the  plaintiff  in  error  about  six  months 
before  that  statute  was  enacted,  and  nearly  or  quite  a  year  ■ 
before  it  was  in  force  in  the  county  where  the  judgment  was 
rendered,  and  where  the  parties  resided. 

The  defendant  in  error  insists  that  if  the  act  of  1822  is  so 
construed  as  to  authorize  the  defense  set  up  in  the  plea  to  the 
action  in  the  court  below,  it  is  unconstitutional  and  void:  1. 
Because  it  will  be  repugnant  to  that  part  of  the  constitution  of 
the  United  States,  and  of  this  State,  prohibiting  the  passage  of 
*tx  post  facto  laws;    2.    Because  it  will  be  repugnant  to  that 
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part  of  those  constitutions  prohibiting  the  passage  of  laws 
impairing  the  obligation  of  contracts;  and  3.  Because  it  will 
have  a  retrospect  beyond  the  period  of  its  enactment,  and  will 
divest  or  impair  the  rights  of  the  defendant  in  error  which 
vested  in  him  previous  to  the  passage  of  the  law,  and  will  be 
repugnant  to  a  fundamental  principle  of  universal  jurispru- 
dence, and  of  the  common  law,  and  will  therefore  be  null 
and  void. 

The  constitution  of  the   United  States,  and  of  this 
[*277]     State,  both  ^prohibit  the  passage  of  ex  ])ost  facto  laws, 
or  laws  impairing  the  obligation  of  contracts. 

The  first  thing  then  to  \)e  determined  is,  whether  this  section 
is  an  ex  'post  facto  law?  Blackstone  defines  an  ex  'post  facto 
law  to  be  a  law  made  after  the  commission  of  an  indifferent 
act,  declaring  the  act  to  be  a  crime,  and  inflicting  a  punish- 
ment upon  the  person  who  committed  it. 

The  first  case  in  which  the  meaning  of  the  phrase  ex  post 
facto,  as  used  in  the  constitution  of  the  United  States,  came  to 
be  considered,  was  that  of  Calder  v.  Bull,  3  DalL,  386.  The 
meaning  and  extent  of  the  phrase  were  extensively  discussed 
by  several  of  the  judges  on  that  occasion.  The  case  was  this : 
Mrs.  Calder  claimed  a  certain  estate  as  heiress  to  one  Morrison; 
Bull  and  wife  claimed  the  same  estate  by  devise  from  the  same 
Morrison,  and  the  original  question  in  the  Probate  Court  of 
Connecticut  was  devisavit  vel  non.  On  the  21st  day  of  March, 
1793,  the  Court  set  aside  the  will  and  refused  to  record  it;  by 
that  decree  the  estate  vested  in  Mrs,  Calder  as  heiress,  &c. 
By  the  laws  of  Connecticut,  no  new  trial  could  be  granted  by 
the  Probate  Court,  or  appeal,  or  writ  of  error  be  had,  unless 
applied  for  within  eighteen  months  after  the  rendition  of  the 
decree,  whicti  m  that  case  was  not  done.  In  1 795,  the  legisla- 
ture by  a  resolution  granted  a  new  trial,  with  liberty  to  appeal, 
&c.  'A  new  hearing  was  had  and  the  will  was  sustained;  and 
Mrs.  Calder  lost  the  estate.  The  case  finally  came  before  the 
Supreme  Court  of  the  United  States,  and  it  was  there  contended, 
that  the  resolution  of  the  legislature  granting  the  new  trial, 
was  an  ex  post  facto  law,  in  the  sense  of  the  constitution  of  the 
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United  States.  The  Court,  however,  held  that  the  words  ex 
post  facto  were  technical  expressions,  and  meant  laws  that 
made  an  act  done  before  the  passing  of  the  law,  and  which 
was  innocent  when  done,  criminal;  or  which  aggravated  a 
crime,  and  made  it  greater  than  it  was  when  committed;  or 
which  changed  the  punishment,  and  inflicted  a  greater  punish- 
ment than  the  law  annexed  to  the  crime  when  it  was  com- 
mitted; or  which  altered  the  legal  rules  of  evidence,  and 
received  less  or  different  testimony  than  the  law  required  at 
the  time  of  the  commission  of  the  offense,  in  order  to  convict 
the  offender;  and  that  the  resolution  granting  the  new  trial, 
was  not  within  either  the  letter  or  intention  of  the  prohibition. 
Afterwards,  in  the  case  of  Fletcher  v.  Peck,  6 
[*278]  Cranch,  87,  *the  Court  observed  that  an  ex  post  facto 
law  was  one  which  rendered  an  act  punishable  in  a 
manner  in  which  it  was  not  punished  when  it  was  committed; 
and  that  such  a  law  might  inflict  penalties  on  the  person,  or 
might  inflict  pecuniary  penalties;  and  that  the  legislature  was 
prohibited  from  passing  any  law  by  which  a  man's  estate,  or 
any  part  of  it,  shall  be  seized  for  a  crime  which  was  not 
declared  by  some  })revious  law  to  render  him  liable  to  that 
punishment.  This  definition,  Chancellor  Kent  says,  is  distin- 
guished for  its  comprehensive  brevity  and  precision.  Tucker, 
in  his  commentaries,  says  that  Blackstone's  definition  of  an  ex 
post  facto  law  has  been  adopted  by  the  Courts  of  the  United 
States,  in  their  construction  of  that  phrase  in  the  constitution ; 
and  that  an  ex  post  facto  law  is  not  considered  as  extending  to 
matters  of  contract,  or  to  questions  of  civil  right  or  private 
property,  but  is  confined  to  statutes  of  a  penal  character. 

Whether  these  adjudications  respecting  the  meaning  of  the 
phrase  ex  post  facto  were  originally  correct,  we  shall  not 
inquire;  the  point  is  settled  and  binding  upon  us,  and  we  are 
disposed  at  all  times  to  stand  by  things  as  decided.  Thfe 
statute  under  consideration  not  t)eing  penal  in  its  character, 
cannot  therefore  be  ex  post  facto. 

The  next  point  is,  whether  it  is  a  law  impairing  the  obliga- 
tion of  a  contract?     This  prohibition  on  the  legislature  of  a 
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State  is  of  great  moment,  and  affects  extensively  and  deeply  its 
authority.  It  has  given  rise  to  various  able  discussions,  and 
to  protracted  litigation.  Therefore,  a  brief  review  of  some  of 
the  most  important  judicial  decisions,  defining  and  enforcing 
this  prohibition,  may  perhaps  be  proper. 

The  case  of  Fletcher  v.  Feck,  6  Cranch,  87,  brought  this 
prohibitory  clause  into  direct  discussion.     The  legislature  of 
Georgia  on  the  7th  day  of  January,  1795,  granted  a  tract  of 
land  to  James   Gunn  and  others,  a  company  known  by  the 
name  of  the  Georgia  company.     Afterwards,  on  the  13th  day 
of  February,  1796,  about  thirteen  months  after  the  passage  of 
the  act  making  the  grant,  the  legislature  repealed  that  act,  and 
in  the  repealing  act  declared,  that  the  act  making  the  grant 
was  a  positive  and  clear  act  of  usurpation,  made  without  any 
constitutional  authority,  and  that  it  was  wholly  null  and  void 
trom  the  beginning,  having  been  obtained  by  fraud,  corrup- 
tion and   undue  influence;  and  that  all  grants  con- 
[*279]     tained  in  it  were  null  *  and  void,  and  of  no  binding 
force  or  effect,  and   that   they  never  had  any  legal 
existence,  and  that  neither  the  act,  nor  any  grant  or  patent 
under  it,  should  be  read  as  evidence  in  any  court  of  justice. 
But  the  Supreme  Court  of  the   United  States  said  that  a  con- 
tract was  a  compact,  ard  is  either  executory  or  executed;  that 
an  executory  contract  >s  one  in  which  a  party  binds  himself  to 
do  or  not  to  do  a  particular  thing,  and  that  a  contract  executed 
is  one  in  which  the  object  of  the  contract  is  performed,  and  this 
differs  in  nothing  from  a  grant;    that  tile  contract  between 
Georgia  and  this  company  was  executed  by  the  grant,  and  that 
a  contract  executed,  as  well  as  an  executory  contract,  contains 
obligations  binding  on  the  parties;  that  a  grant,  m  its  nature, 
amounts  to  an  extinguishment  of  the  right  of  the  grantor,  and 
implies  a  contract  not  to  reassert  that  right,  and  that,  in  fact,  a 
grant  is  a  contract  executed,  and  that  its  obligation  as  such 
continues  in  force,  and  therefore  it  must  be  construed  to  be 
within  the  prohibition  of  the  constitution.     The  Court  further 
unanimously  declared  that  the  State  of  Georgia  was  not  only 
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restrained  by  the  constitution,  but  also  by  general  principles, 
from  passing  a  law  divesting  the  company  of  their  rights. 

The  case  of  The  State  of  New  Jersey  v.  Wilswi,  7  Cranch, 
164,  is  also  an  important  case  on  this  point.  It  is  this:  The 
colonial  legislature  of  that  State,  in  1758,  passed  an  act  author- 
izing the  purchase  of  land  for  the  Delaware  Indians,  and 
declared  in  the  act  that  the  lands,  when  so  purchased,  should 
not  be  subject  to  taxation.  Lands  were  accordingly  purchased 
and  conveyed  to  trustees  for  the  use  of  the  Indians.  Tht' 
Indians  occupied  the  lands  until  1803,  when  the  legislature" 
authorized  them  to  sell  them,  and  they  accordingly  did  sell,  anf* 
the  lands  became  the  individual  property  of  citizens  of  tlio 
United  States.  In  1804,  the  legislature  repealed  the  a^t  of 
1758,  and  subjected  the  lands  to  taxation;  but  the  act  of  1758 
was  held  to  be  a  contract,  and  that  the  act  of  1804,  repealing  it, 
impaired  the  vested  rights  of  the  owners  of  the  lands,  and  was 
therefore  void.  In  the  case  of  Terrett  v.  Taylor,  9  Cranch,  43, 
it  was  held  that  a  legislative  grant  vested  an  irrevocable  title, 
and  could  not  be  revoked  by  legislative  enactment,  it  being 
tantamount  to  an  executed  contract.  In  the  case  of  the  Uni- 
versity V.  Foy,  2  Hayw.,  310,  the  Supreme  Court  of  Norili 
Carolina  pronounced  a  statute  void  which  repealed  a 
[*280]  grant  to  the  university,  although  *the  university,  in 
the  first  instance,  received  the  grant  from  the  State  as 
«i,  gift,  by  an  act  of  the  legislature.  In  the  case  of  Pawlet  \. 
K'larhy  9  Cranch,  292,  the  same  principle  is  established,  and 
the  principle  carried,  perhaps,  something  further.  The  Court 
declares  that  no  legislative  act  can  divest  even  a  town  corpora- 
tion of  a  vested  right  to  property ;  that  such  an  act  is  not  onl y 
unconstitutional,  but  is  contrary  to  the  solid  principles  of  ju,  t 
legislation. 

But  in  the  great  case  of  Dartmouth  College  v.  Woodward,  -\ 
Wheat.,  518,  this  subject  was  most  elaborately  discussed  both 
by  the  counsel  and  by  the  Court.  The  substance  of  that  caso 
is  this :  Dr.  Wheelock  founded  a  charity  on  funds  owned  and 
procured  by  himself,  and  he  was  the  sole  dispenser,  legal 
administrator,  and    owner  of  the  funds;    he    made  his   will, 
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devising  this  property  in  trust  to  continue  the  existence  and 
uses  of  a  certain  school.  He  then  applied  to  the  King  of 
England  for  a  charter  for  the  persons  by  name,  whom  he  had, 
by  his  will,  appointed  to  be  the  future  trustees  of  his  charity. 
In  1769,  the  King,  by  his  letters  patent,  created  and  established 
a  corporation.  The  preamble  to  the  charter  cites  that  it  is 
granted  at  the  request  of  Dr.  Wheehck,  and  that  he  is  the 
founder.  The  letters  patent  then  proceed  to  appoint  the  twelve 
persons  named  by  the  Doctor  the  trustees,  by  the  name  of  the 
"  Trusteas  of  Dartmouth  College,"  who  should  have  perpetual 
existence  as  such  corporation,  with  power  to  hold  and  dispose 
of  the  lands  and  funds  for  the  use  of  the  college,  together  with 
the  ordinary  powers  of  a  corporation.  They  were  to  employ 
and  pay  a  president,  tutors,  ministers,  and  other  officers  of  the 
college,  at  discretion.  There  were  to  be  forever  twelve  trustees, 
and  no  more,  with  the  right  of  filling  all  vacancies  in  their  own 
b  )(ly.  To  the  trustees  were  given  the  superintendence  and 
visitation,  together  with  power  to  appoint  and  remove  all 
officers  at  their  discretion,  and  to  fix  the  amount  of  salaries. 
This  corporation  was  created  and  went  into  efi:ect  before  the 
revolution,  and  after  it  had  exercised  its  corporate  powers  and 
rights  for  about  fifty  years,  the  legislature  of  New  Hampshire 
(the  State  in  which  it  is  situated),  declared,  by  a  legislative 
act,  that  the  public  good  and  the  interests  of  the  institution 
required  that  the  charter  should  be  amended,  and  accordingly 
passed  an  act  against  the  will  of  the  corporation,  amending  the 

charter,  by  which  amendatory  act  nine  new  trustees 
[*281]     were  created  and  added  to  the  "^board,  making  in  all 

twenty-three  trustees  instead  of  twelve.  A  new  board 
of  twenty-five  persons  was  also  created,  who  were  to  oversee 
the  institution,  &c.  This  amendatory  act  was  declared  by  the 
C  urt  null  and  void.  The  Court  stated  that  the  constitution 
embraced  every  species  of  contract  respecting  property  and 
objects  of  value,  and  which  confer  rights  that  may  be  asserted 
in  a  court  of  justice,  and  that  the  charter  granted  by  the  King 
was  a  contract.  Judge  Story  said  that  the  constitution  extended 
to  all  manner  of  contracts  and  grants,  whether  beneficial  or  not 
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to  the  person  in  whom  the  rights  and  privileges  secured  by 
them  vested. 

Again,  in  the  case  of  Green  v.  Biddle,  8  Wheat.,  1,  it  was 
observed  by  the  Court,  that  the  objection  to  a  law  on  the 
ground  of  its  impairing  the  obligation  of  contracts,  could  not 
depend  upon  the  extent  of  the  change  eifected  by  it;  any 
deviation  from  its  terms,  by  postponing  or  accelerating  the 
period  of  its  performance,  imposing  conditions  not  expressed  in 
the  contract,  or  dispensing  with  conditions  that  are  expressed, 
however  minute  or  apparently  immaterial  in  their  effect  upon 
the  contract,  or  upon  any  pai*t  or  parcel  of  it,  impairs  its  obli- 
gation; and  that  upon  this  principle  it  is,  that  if  a  creditor 
agrees  with  his  debtor  to  postpone  the  day  of  payment,  or  in 
any  other  way  to  change  the  terras  of  the  contract,  without  the 
consent  of  the  surety,  the  latter  is  discharged,  although  the 
change  may  be  for  lijs  benefit.  In  that  case,  it  was  decided 
that  a  compact  between  two  States  was  a  contract  within  the 
meaning  of  the  constitution. 

There  have  been  various  other  decisions  in  the  United  States, 
on  the  insolvent  and  bankrupt  laws  of  the  several  States,  still 
further  defining  what  is  a  contract  within  the  meaning  of  the 
constitution,  and  what  is  a  law  impairing  the  obligation  of  a 
contract  within  that  prohibition.  Most  of  these  decisions  were 
reviewed  by  this  Court  at  the  November  term,  1831,  in  the 
case  of  Pugh  v.  Bussel,  and  need  not  at  this  time  be  further 
adverted  to. 

This  branch  of  the  case  has  been  thus  particularly  examined, 
for  the  purpose  of  ascertaining  whether  the  judicial  decisions 
would,  under  any  view  of  the  case,  bring  the  statute  now  under 
ccnsideration  in  conflict  with  that  part  of  the  constitution  pro- 
hibiting the  passage  of  laws  impairing  the  obligation  of  con- 
tracts; but  no  decision  has  been  found  that  appears 
[*282]  clearly  to  ^authorize  such  a  construction,  and  to  say 
the  least  of  it,  it  is  certainly  doubtful. 

The  next  inquiry  is,  whether,  if  this  7th  section  is  so  con- 
strued as  to  authorize  the  defense  set  up  in  the  plea  to  the 
action  in  the  Court  below,  it  will  have  a  retrospect  beyond  the 
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time  of  its  enactment,  and  thereby  impair  rights  which  vested 
in  the  defendant  in  error  before  the  passage  of  the  act? 

A  vested  right  is  defined  to  be  the  right  the  person  has,  in 
whom  it  vests,  to  do  certain  acts,  or  to  possess,  oocupy,  own,  or 
enjoy  certain  things,  or  to  ask,  demand,  recover  and  receive 
certain  things,  according  to  the  law  of  the  land  at  the  time; 
and  a  law  is  deemed  retrospective  which  takes  away,  or  impairs 
in  any  manner,  such  vested  right. 

The  position  assumed  by  the  plaintiff  in  error  is,  that  the 
statute  under  consideration  only  changes  a  rule  of  evidence  in 
relation  to  certain  suits,  which  might  be  brought  against 
executors  or  administrators  to  make  them  personally  liable  for 
wasting  the  assets;  and  that  it  relates  only  to  such  suits  as 
should  be  brought  after  the  passage  of  the  act,  and  is  therefore 
prospective  in  its  effect  only,  and  is  not  retrospective;  that  by 
the  law  as  it  stood  at  the  time  of  the  rendition  of  the  original 
judgment  against  him,  the  judgment  was  of  itself  sufficient 
evidence  to  establish  the  fact  that  he  had  a  sufficiency  of  assets, 
and  that  in  this  suit  against  him,  to  make  him  personally  liable 
for  having  wasted  the  assets,  the  plaintiff  would  not,  by  the 
law  as  it  then  stood,  have  needed  any  evidence,  other  than  the 
judgment  itself,  to  prove  the  waste;  and  that  the  only  change 
effected  by  the  statute  is  the  repeal  of  that  rule  of  evidence; 
that  since  the  passage  of  that  act,  the  judgment  is  not  evidence  ^ 
of  the  waste  of  the  assets,  but  that  the  pluintiff  is  now  required 
to  prove  the  waste  aliunde. 

Although  this  position,  to  say  the  least  of  it,  is  very  plausi- 
ble, and  at  the  first  blush  strikes  the  mind  with  some  force,  yet 
it  is  apprehended  that  it  is  not  tenable.  The  premises  from 
which  the  conclusion  is  drawn  are  not  correct,  and  hence  thp 
conclusion  can  not  be.  It  is  assumed  as  a  fact,  that  altliough 
by  the  law  as  it  stood  before  the  passage  of  this  act,  the  judg- 
ment by  default  would  have  of  itself  been  sufficient  evidence 
to  prove  that  the  administrator  had  wasted  the  assets,  yet  that 
he  would  have  had  a  right  to  make  an  issue,  to  be  tried,  of 
waste  or  no  waste.  But  such  is  not  the  fact:  the 
[*283]     administrator  by  failing  to  *plead  the  plea  of  phne 
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administravit  to  the  original  suit,  impliedly  confessed  that 
he  had  assets  sufficient  to  pay  the  demand ;  and  as  the  law 
then  stood,  he  was  bound  the  instant  that  judgment  was 
rendered,  to  pay  the  amount,  whether  he  had  assets  of  the 
intestate  or  not.  He  was,  by  that  failure  to  plead,  estopped  as 
to  that  demand,  and  his  liability  to  pay  it  irrevocably  fixed. 
Every  person  is  bound  to  know  the  law,  and  so  was  this 
administrator :  he  was  bound  to  know  that  if  he  failed  to  plead 
that  he  had  no  assets,  it  was  in  law  a  confession  that  he  had 
assets;  and  that  it  was  an  irrevocable  presumption  in  law,  if 
he  did  not  so  plead,  that  he  intended  it  as  a  confession  that  he 
had  assets,  and  would  be  held  liable  accordingly.  Such  wa& 
the  law  at  that  time,  and  the  administrator  was  bound  to  know 
it.  The  judgment,  then,  which  was  rendered  against  him, 
was  not  merely  evidence  that  he  had  assets,  but  it  forever 
estopped  the  administrator  from  pleading  that  he  had  none. 
All  litigation  as  to  assets  was  at  once  at  an  end,  and  the  plain- 
tiflTs  right  to  recover  against  the  administrator,  on  a  suggestion 
of  waste,  was  complete  and  irrevocable.  The  defendant  was 
not  permitted  to  make  an  issue  of  waste  or  no  waste,  as  he 
appears  to  suppose  he  was. 

If,  then,  the  statute  of  1822  has  so  impaired  the  force  and 
effect  of  that  judgment,  as  to  open  the  door  of  litigation  which 
was  forever  closed,  and  permit  the  administrator  now  to  come 
in  and  say  that  he  has  no  assets,  and  that  he  is  not  therefore 
liable  to  pay  that  judgment,  it  must  be  retrospective  in  its 
effect,  and  it  does  impair  clear,  valuable,  and  distinct  rights, 
which,  by  the  law  of  the  land,  vested  in  the  defendant  in  error 
long  before  that  statute  was  enacted. 

'By  way  of  illustration  we  will  make  a  case.  By  the  law  as 
it  now  is,  a  failure  on  the  part  of  an  executor  or  administrator 
to  plead  that  he  has  fully  administered,  is  not  a  confession  that 
he  has  assets,  nor  does  it  estop  him  from  afterwards  pleading 
that  he  has  none.  Now  suppose  the  legislature  should  repeal 
the  present  statute  and  revive  the  old  law,  would  that  make 
executors  and  administrators  who  had  failed  to  plead  that  they 
had  fully  administered,  and  had  let  judgments  go  against  them 
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by  default  under  the  law  as  it  now  is,  liable  to  pay  those 
judgments  whether  they  had  assets  or  not?  Would  they  be 
estopped  from  making  that  defense  which  the  laws  of  the  land 
authorized  them  to  make  when  the  judgments  were 
[*284]  rendered?  No,  ^certainly  not.  All,  it  is  presumable, 
would  with  one  voice  say  that  such  a  construction 
would  be  unjust,  that  such  a  law  would  be  retrospective,  and 
that  it  would  impair  vested  rights.  And  just  so  it  is  in  the 
case  now  under  consideration :  the  cases  are  precisely  parallel : 
the  creditor's  rights  are  as  sacred  as  the  rights  of  the  debtor. 

The  next  and  last  point  is,  whether  a  law  that  has  a  retro- 
spect beyond  the  time  of  its  passage,  so  as  to  impair  vested 
rights,  is  so  repugnant  to  any  fundamental  principle  of 
universal  jurisprudence,  as  to  be  null  and  void? 

Blackstone  says  that  all  laws  should  be  made  to  commence 
in  futuro,  and  not  have  a  retrospective  eifect.  Judge  Ilarshall 
says  that  the  better  opinion  is,  that  the  nature  of  society  and 
government  is  such,  that  even  without  a  written  constitufcion  to 
that  effect,  the  law-making  power  is  by  general  principles 
confined  within  certain  limits;  and  in  Bacon's  Abridgment  it 
is  said  to  be  in  the  general  true,  that  no  statute  is  to  have  a 
retrospective  operation  beyond  the  time  of  its  commencement. 

In  the  case  of  The  Society,  &o.,  v.  Wheeler,  2  Gall.,  105,  it 
was  decided  that  the  act  of  New  Hampshire  allowing  to  occu- 
pying tenants  the  value  of  their  improvements,  on  recoveries 
against  them,  was  retrospective  and  void  as  to  aFl  improve- 
ments made  before  the  law  was  passed,  although  the  act  was  in 
general  terms.  In  the  case  of  Gilmore  v.  8huter,  2  Show.,  16, 
the  same  principle  was  decided.  That  was  this :  The  statute 
of  frauds  enacted  that  from  and  after  the  24th  day  of  June, 
&c.,  no  action  shall  be  brought  whereby  to  charge  any  person 
upon  an  agreement  made  upon  consideration  of  marriage, 
unless  such  agreement  or  some  memorandum  or  note  thereof 
be  in  writing.  The  suit  was  not  brought  until  after  the  act 
was  in  force,  which  says  "  no  action  shall  be  brought,"  and  it 
was  upon  a  contract  not  in  writing,  but  it  was  made  before  the 
act  took  effect.     The  Court  held,  that  the  act  could  not  have  a 
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retrospect  to  take  away  an  action  upon  a  contract  that  was 
good  in  law  when  it  was  made.  The  case  of  Couch,  qui  tarn  v. 
Jeffries,  4  Burr.,  2460,  is  also  in  point.  A  penalty  was  given 
by  statute  to  any  person  who  would  sue  for  the  same,  against 
all  persons  who  failed  to  pay  the  stamp  duty  upon  an  inden 
ture  of  apprenticeship.  Jeffries  violated  the  statute,  and 
CoueJi  brought  suit  for  the  penalty.     The  legislature,  after  the 

suit  was  brought,  passed  a  general  act  giving  relief 
[*285]     generally  to  such  delinquents :  but  the  Court  said  *  it 

came  too  late  to  give  relief  in  that  case ;  that  the  law, 
as  it  stood  when  the  suit  was  brought,  authorized  any  person 
who  pleased  to  commence  it,  and  that  as  soon  as  the  plaintiff 
had  commenced  the  action,  he  had  a  vested  interest  in  the 
penalty,  and  that  the  legislature,  by  a  subsequent  act,  could 
not  take  it  away;  nor  could  the  Court  suppose  that  the  legisla- 
ture intended  to  take  it  away.  In  the  case  of  Caldei'  v.  Bull, 
before  noticed,  the  Court  said  that  every  ex  -post  facto  law  is 
retrospective,  but  that  every  retrospective  law  is  not  ex  post 
facto,  but  must  generally  be  unjust;  and  that  every  law  that 
takes  away  or  impairs  rights  which  exist  by  the  law  then  in 
force,  is  retrospective,  and  is  generally  oppressive. 

In  the  cases  of  Kelly  v.  Harrison,  2  Johns.  Cas.,  29 ;  Jackson 
V.  Lunn,  3  Johns.  Cas.,  109 ;  and  Calvin's  Case,  7  Co.,  1,  it  has 
been  asserted,  as  a  principle  of  the  common  law,  that  a  revolu- 
tion, or  a  division  of  an  empire,  or  a  change  of  empire,  creates 
no  forfeiture  of  previously  vested  rights  of  property,  not  even 
of  a  foreign  corporation;  and  that  this  principle  is  equally 
consonant  with  the  common  sense  of  men,  and  with  the  maxims 
of  eternal  justice.  In  the  case  of  Lewis  v.  Brackenridge,  1 
Blackf.  Rep.,  220,  this  point,  as  well  as  the  one  respecting  the 
constitutional  prohibition  as  to  the  passing  of  laws  impairing 
the  obligation  of  contracts,  are  both  discussed  by  the  Court, 
and  it  is,  in  that  case,  settled  that  a  statute  can  not  have  a 
retrospective  operation,  so  as  to  divest  a  vested  right  of  action. 
In  the  case  of  Dash  v.  Van  Kleeck,  7  Jolms.  Rep.,  477,  the 
Court  says  that  it  is  a  principle  of  universal  jurisprudence  that 
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laws,  either  civil  or  crimyial,  must  be  prospective,  and  can  not 
have  a  retrospective  effect. 

According  to  Bracton,  it  is  a  principle  of  the  common  law 
as  old  as  the  law  itself,  that  a  statute  of  even  the  omnipotent 
parliament  of  England  is  not  to  have  a  retrospective  effect ;  and 
it  is  also  a  principle  of  the  civil  law  that  the  lawgiver  can  not 
alter  his  mind  to  the  prejudice  of  a  vested  right.  Judge  TucJcer 
says  that  though  ex  post  facto  laws,  and  those  which  impair 
the  obligation  of  contracts,  are  alone  prohibited  by  the  consti- 
tution, yet  the  general  sentiment  of  every  enlightened  jurist  is 
opposed  to  laws  of  every  description  A\hich  are  retrospective  in 
their  effects;  that  it  is  inconsistent  with  the  very  notion  of  law 
that  it  should  be  retrospective,  and  that  it  is  justly  and  wisely 
said  that  retrospective  laws  are  inconsistent  with  sound 
[*286]  legislation  *and  the  fundamental  principles  of  the 
social  compact ;  that  the  power  of  the  State  is  circum- 
scribed by  general  principles,  as  well  as  by  the  constitution, 
and  that  all  retrospective  laws  should  be  pronounced  void. 

It  is  freely  admitted  that  the  importance  and  difficulty  of 
the  questions  presented  by  this  recor  I  are  deeply  felt.  The 
question  of  the  extent  of  legislative  power,  and  the  question 
whether  a  law  is  void  for  its  repugnance  to  the  constitution,  or 
to  any  fundamental  principle,  is  at  all  times  a  question  of  much 
delicacy,  and  should  always  be  approached  with  due  caution, 
and  should  never  be  decided  affirmatively  in  a  doubtful  case. 
The  repugnancy  and  incompatibility  should  be  clear,  and  the 
conviction  strong  and  conclusive,  before  a  legislative  act  should 
be  declared  null  and  void.  But  notwithstanding  that,  when 
such  a  point  is  directly  made,  and  the  Court  is  impelled  by  its 
duty  to  decide,  it  would  be  unworthy  of  further  confidence  if 
it  could  be  so  unmindful  of  the  obligation  imposed  on  it  as  to 
even  hesitate  to  discharge  its  duty.  No  fear  of  responsibility 
or  dread  of  consequences  should  ever  have  an  abiding  place  in 
the  council  chamber  of  a  judicial  tribunal. 

In  the  case  now  before  us,  it  is  the  unanimous  opinion  of  the 
Court  that  the  rights  of  the  defendant  in  error  are  not  and  can 
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not  be  impaired  by  the  act  of  1822,  or  by  any  of  the  subsequent 
acts,  and  that  the  demurrer  to  the  plea  was  correctly  sustained. 

Judge  Tucker  says  that  statutes  are  prima  facie  prospective 
in  their  operation,  and  it  never  should  be  presumed  that  the 
legislature  intended  them  to  be  retrospective,  unless  they  are 
made  so  by  express  words.  The  same  is  also  said  in  the  case 
of  Elliotfs  ex'r  v.  Lyell,  3  Call,  268. 

In  the  statute  now  under  consideration,  there  is  nothing  to 
authorize  the  presumption  that  the  legislature  intended  it  to 
have  a  retrospective  eifect.  The  words  of  the  statute  are,  "  No 
mispleading  or  lack  of  pleading  shall  hereafter  render  any 
executor  or  administrator  liable,"  &c.  These  words,  both  by 
their  sense  and  their  plain  grammatical  construction,  authorize 
the  Court  to  say  that  the  legislature  intended  the  word  hereafter 
to  apply  exclusively  to  such  mispleading  and  lack  of  pleading 
as  might  take  place  after  the  passage  of  the  act,  and  not  to  such 
as  had  taken  place  before,  and  indeed  that  is  the  construction 
which  at  first  naturally  presents  itself  to  every  mind.  It  is, 
however,  admitted  that  it  will  also  bear  the  construc- 
[*287]  tion  given  *to  it  by  the  plaintiff  in  error,  but  that  the 
authorities  do  not  authorize  it,  and  the  Court  feels 
bound  to  say  that  the  legislature  did  not  intend  that  provision 
to  extend  to  those  cases  of  mispleading  and  lack  of  pleading 
which  had  then  taken  place  at  the  time  of  the  passage  of  the 
act  (1). 

Before  this  case  is  dismissed,  it  is  perhaps  proper  to  notice  a 
few  cases,  which  may  be  supposed  to  conflict  in  some  particu- 
lars with  this  decision. 

In  the  case  of  Calder  v.  Bull,  the  resolution  of  the  legisla- 
ture of  Connecticut  granting  a  new  trial,  would  be  clearly 
retrospective,  had  it  been  a  legislative  act,  but  the  Court 
declared  it  to  be  a  judicial  act.  It  took  place  under  the 
British  charter,  before  that  State  had  made  for  itself  a  written 
constitution;  and  under  that  charter  the  legislature  had  been, 
from  the  commencement  of  the  colony,  so  far  a  part  of  the* 
judiciary  as  to  have  the  power  to  grant  new  trials,  and  had 
been  in  the  continued  exercise  of  that  power;  hence  the  Court 


NOVEMBER  TERM,  1833.  287-88 

Martindale,  Administrator,  v.  Moore,  Administrator. 

declared  the  resolution  to  be  a  judicial  act.  In  the  case  of 
Fullerton  et  al.  v.  The  Bank,  1  Pet.  Rep.,  604,  the  statute  in 
question  would  have  been  retrospective  and  void,  if  it  had 
affected  the  rights  of  the  parties;  but  the  Court  said  that  it 
only  affected  the  remedy  and  not  the  rights  of  the  parties. 
There  is  an  obvious  distinction  between  the  statutes  which 
operate  upon  the  remedy  only,  and  those  which  operate  upon 
the  rights  of  the  parties.  The  remedies  afforded  by  law  for 
the  enforcement  of  rights,  are  purely  the  creatures  of  legisla- 
tive power,  and  subject  at  all  times  to  alteration,  at  the 
pleasure  of  the  legislature;  and  such  statutes  may  be  made 
retrospective  in  their  operation  in  many  instances,  if  it  be  so 
expressly  declared.  1  Tucker's  Comm.,  3;  Gaskins  v.  The 
Commonwealth,  1  Call,  194;  The  Commonwealth  v.  Hewitt,  2 
Hen.  &  Munf,  186,  et  seq;  Day  v.  Pickett,  4  Munf,  104. 

The  case  of  Satterlee  v.  3Iatthewson,  2  Pet.  Rep.,  380,  is  the 
authority  on  which  the  plaintiff  in  error  with  great  apparent 
confidence  relied,  to  establish  the  principle  that  the  legislature 
has  the  power  to  pass  retrospective  acts,  which  may  impair 
vested  rights,  provided  the  obligation  of  a  contract  is  not 
imj -aired.  The  great  importance  of  the  question  requires  a 
re^  iew  of  that  case  somewhat  in  detail ;  and  the  parts  of  history 
ar  J  the  principal  facts  necessary  to  a  proper  understanding  of 
]"■  are  these : 

In  the  month  of  November,  1768,  a  number  of  men 
•^288]  and  *  families  emigrated  from  the  State  of  Connecticut 
into  the  northern  part  of  Pennsylvania,  and  took 
possession  of  a  tract  of  country  about  Wyoming,  under  a 
Connecticut  title,  alleging  that  the  charter  of  Connecticut 
covered  the  soil  in  question,  and  that  that  charter  being  older 
than  the  charter  of  Pennsylvania,  they  were  legally  entitled  to 
the  land  in  question.  Pennsylvania,  also,  claimed  the  same 
country,  and  had  granted  it,  under  her  land  system,  to  her 
citizens.  A  difficulty  instantly  ensued  between  those  adverse 
claimants,  which  is  known  by  the  name  of  the  Wyoming  con- 
iroversy-.  This  warfare  between  those  claimants  was  carried 
on  for  years,  by  a  disorderly  and  illegal  contest  of  individual 
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force,  and  was  attended  with  riots,  bloodshed,  and  the  loss  of 
many  lives.  Finally  the  congress  of  the  United  States,  under 
the  confederation,  appointed  a  court  of  judges  or  commis- 
sioners to  decide  upon  the  claims  of  the  respective  States  of 
Connecticut  and  Pennsylvania.  These  judges,  on  the  30th  day 
of  December,  1782,  made  at  Trenton  their  final  decision,  now 
known  by  the  name  of  the  decree  of  Trenton,  establishing  the 
right  of  jurisdiction  and  government  of  the  disputed  territory 
to  be  in  Pennsylvania;  but  left  the  particular  titles  of  indi- 
viduals, claiming  the  right  of  soil,  to  be  decided  in  some  other 
way.  In  1795,  in  the  case  of  Van  Home  v.  Dorrance,  2  Dall. 
Rep.,  304,  the  right  of  title  to  the  soil  was  for  the  first  time 
settled  to  be  in  Pennsylvania  also.  So  soon  as  that  question 
was  settled,  the  legislature  of  Pennsylvania  commenced  passing 
acts  to  exterminate  and  put  a  final  end  to  those  Connecticut 
titles;  and  in  that  year  (1795),- and  the  year  1802,  passed  the 
two  acts  which  produced  the  difficulty  in  deciding  the  case 
between  Satterlee  and  Matthewson.  These  were  the  acts  called 
the  intrusion  act,  and  the  act  suspending  the  statute  of  limita- 
tions as  to  those  titles.  These  acts  make  it  a  penal  offense, 
punishable  with  fines  and  imprisonment,  and  also  labor  as  a 
convict,  for  any  j)erson  to  settle,  enter,  or  intrude  on  those 
lands  by  color  of  a  Connecticut  title,  or  to  sell,  possess,  or 
convey  any  of  those  titles,  &c.  Under  these  acts,  the  courts 
of  justice  of  Pennsylvania  decided,  that  no  legal  demand, 
claim,  or  right,  could  arise  or  exist  by  virtue  of  those  titles, 
or  by  virtue  of  any  contract  respecting  them,  or  bottomed  on 
them.  They  decided  that  the  vendor  could  not  recover  from 
the  vendee  the  purchase-money,  because  the  contract  was  in 

violation  of  those  statutes,  and  the  plaintiff  had  no 
[*289]     right  in  a  Court  of  j  ustice.     *  They  also  decided,  that 

the  relation  of  landlord  and  tenant  did  not,  and  could 
not  exist,  between  a  landlord  who  held  by  those  titles  and  his 
tenant,  because  the  title,  entry,  possession,  and  the  contract 
making  the  lease,  were  all  in  violation  of  those  statutes,  and  the 
landlord  had  no  right  in  a  court  of  justice.  These  acts, 
however,    on    whicli    these    decisions    are    founded,    expressly 
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excepted  from  their  operation  and  effect,  all  entries,  settlements, 
and  contracts,  made  prior  to  the  passage  of  the  acts;  and  the 
acts  themselves  only  continued  in  force  until  January,  1814, 
when  thej  were  repealed.  6  Smith,  122.  These  are  substan- 
tially all  the  remote  facts  which  have  any  bearing  on  the  case. 
The  immediate  facts  which  constitute  the  gist  of  the  action 
itself  are  these : 

In  1784  or  1785,  Matthewson  settled  on  the  land  in  contro- 
versy, under  a  Connecticut  title,  and,  in  1790,  leased  a  portion 
of  it  to  Satterlee.  Satterlee  occupied  the  land  under  the  lease 
until  in  1812,  when  he  purchased  in  an  outstanding  adverse 
title,  which,  he  said,  covered  the  land  he  occupied  as  tenant  to 
Matthewson;  after  which  he  claimed  the  land  as  his  own. 
Matthewson,  in  1816  or  1817,  instituted  an  action  of  ejectment 
against  Satterlee  in  the  Court  of  Common  Pleas  of  Bradford 
county,  and  upon  the  trial  Satterlee  attempted  to  set  up  this 
outstanding  adverse  title  which  he  had  purchased,  but  tlie 
Court  charged  the  jury,  that  the  tenant  could  not  set  up  an 
adverse  title  against  his  landlord  during  his  life;  that  if  he 
wished  to  dispute  his  landlord's  title,  he  must  first  surrender 
his  possession  under  his  lease,  and  then  institute  his  suit  upon 
his  own  title,  which  he  had  purchased.  The  jury  found  for 
Matthewson,  and  Satterlee  removed  the  case  to  the  Supreme 
Court  of  Pennsylvania,  and  that  Court,  in  1825,  reversed  the 
judgment  of  the  Court  of  Common  Pleas,  awarded  a  venire  de 
novo,  and  remanded  the  cause  back  to  the  Common  Pleas  of 
Bradford  county  for  a  new  trial;  because,  that  Court  said,  the 
relation  of  landlord  and  tenant  could  not  exist  between  persons 
holding  under  a  Connecticut  title.  Immediately  after  this  de- 
cision, on  the  8th  of  April,  1826,  the  legislature  passed  an  act, 
by  which  it  was  enacted,  "That  the  relation  of  landlord  and 
tenant  should  exist  and  be  held  as  fully  and  effectually  between 
Connecticut  settlers  and  Pennsylvania  claimants,  as  between 
other  citizens  of  the  commonwealth." 

On  the  10th  of  May,  1826,  after  the  passage  of  this 

[*290]     act,  the  ^ejectment  again  came  on  to  be  tried  in  the 

Court  of  Common  Pleas  of  Bradford  county^  and  the 
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judge,  after  stating  the  above  recited  act,  charged  the  jury  that 
"  it  is  a  general  principle  of  law,  founded  on  wise  policy,  that 
the  tenant  shall  not  controvert  the  title  of  his  landlord,  and 
prevent  the  recovery  of  his  possession,  by  showing  that  the  title 
of  the  landlord  is  defective;  that  the  Supreme  Court  had  in 
that  case  decided,  that  when  the  landlord  claimed  under  a  Con- 
necticut title,  the  relation  of  landlord  and  tenant  could  not 
exist,  but  that  the  legislature  had  thought  otherwise,  and  he 
should  be  bound  by  their  decision.  Matthewson  again  recovered, 
and  Satterlee  again  carried  the  case  to  the  Supreme  Court  of 
Pennsylvania,  but  that  Court  affirmed  the  judgment  of  the 
Court  of  Common  Pleas.  Satterlee  then  carried  the  case  to  the 
Supreme  Court  of  the  United  States,  and  assigned  as  a  prin- 
cipal error,  the  following,  viz:  That  the  act  of  the  8th  of 
April,  1826,  is  repugnant  to  the  constitution  of  the  United 
States :  and  this  was  the  only  error  assigned,  which  gave  that 
Court  jurisdiction  of  the  case. 

The  decision  of  the  Court  was  in  substance  this :  This  is  a 
controversy  between  citizens  of  the  same  state,  respecting  an 
act  of  the  legislature  and  a  decision  of  the  Supreme  Court 
of  the  same  state,  and  the  Supreme  Court  of  the  United  States 
has  no  power  to  interfere  with  it,  or  to  reverse  the  decision  of 
the  State  court,  unless  the  statute  in  question  is  repugnant  to 
the  constitution  of  the  United  States.  It  may  be  true  that  this 
statute  is  unwise  and  unjust,  and  it  may  be  true  that  it  is  an 
exercise  of  a  judicial  function  by  the  legislature,  and  it  may 
also  be  true  that  it  is  retrospective  in  its  operation,  but  this 
Court  has  no  power  to  inquire  into  that.  The  only  question 
for  us  to  decide  is,  whether  it  is  repugnant  to  the  constitution 
of  the  United  States  f  If  it  is  neither  an  ex  post  facto  law,  nor 
a  law  impairing  the  obligation  of  contracts,  our  power  is  at  an 
end ;  and  it  is  not  an  ex  post  facto  law  because  it  is  not  penal, 
nor  does  it  impair  the  obligation  of  any  contract  known  to  the 
record,  and,  therefore,  is  not  repugnant  to  the  constitution  of 
the  United  States. 

There  is,  certainly,  nothing  in  this  decision  to  sustain  any 
position  assumed  by  the  plaintiff  in  error  in  this  case. 
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"We  will  now  return  to  the  opinion  of  the  Supreme  Court  of 
Pennsylvania.     That  Court,  in  1825,  decided  that  the  relation 
of  landlord  and  tenant  did  not  exist  between  Satterlee 
[*291]     and  ^Matthewson,  because  Matthewson  claimed  under 
a  Connecticut  title.     Now  it  is  clear,  that  that  decision 
was  erroneous.     There  was  no  such  law  in  Pennsylvania  at 
that  time;  the  statutes  out  of  which  that  rule  of  decision  grew, 
having  been  repealed  in  1813  and  1814,  before  that  suit  was 
commenced;  and  as  to  the  settlement  and  claim  of  Matthewson, 
and  the  lease  between  him  and  Satterlee,  there  never  had  been 
any  such  law  or  rule  of  decision.     Those  acts  upon  which  that 
rule  of  decision  was  founded,  were  passed  ten  or  eleven  years 
after  Matthewson  had  made  his  settlement,  and  about  five  years 
after  the  lease  was  made  to  Satterlee,  and  Satterlee  was  in  posses- 
sion under  it.     Upon  general  principles,  then,  these  statutes 
were,  as  to  Matthewson  and  Satterlee,  retrospective  and  void. 
They  were,  also,  in  conflict  with  the  constitution  of  the  United 
States,  being  penal  statutes ;  they  were,  as  to  Matthewson  and 
Satterlee,  ex  iwst  facto  laws  and  void.     The  Legislature,  how- 
ever, did   not   leave   their  operation  to  be  regulated   by  the 
controlling  power  of  the  constitution  and  general  principles, 
but  expressly  declared  upon  the  face  of  the  intrusion  act,  that 
they  should  not  affect  those  who  had  made  settlements  before 
the  passage  of  the  first  act  in  1795.     These  statutes  were  not 
even  intended  by  the  legislature,  to  be  retrospective  in  their 
operation;    and    to   prevent    any   such    construction,    it  was 
stamped  upon  their  face  that  they  were  to  be  applied  only 
to  those  who  might  settle,  enter,  or  intrude,  after  the  date  of 
the  passage  of  the  first  act  in  1795. 

The  act  of  the  8th  April,  1826,  was  not  then  a  retrospective 
act,  as  has  been  supposed,  but  was  simply  a  declarative  act 
declaring  what  the  law  was,  and  not  an  act  creating  and 
making  new  law. 

Mr.  Price  and  Mr.  Peters,  in  the  argument  of  that  case 
before  the  Supreme  Court  of  the  United  States,  both  say,  that 
the  decision  of  the  Supreme  Court  of  Pennsylvania  of  1825, 
must  have  been  an  oversight ;  that  it  is  evident  from  the  report 
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of  the  case,  that  the  impression  upon  the  minds  of  the  judges 
was,  that  the  intrusion  act  was  in  full  force,  and  that  it  applied. 
to  the  case  before  them ;  that  it  no  where  appears  in  the  opinion 
of  the  Court,  or  in  the  arguments  of  counsel,  that  those  acts 
were  repealed,  or  that  they  did  not  extend  to  the  case  before 
them ;  and  they  both  further  say,  that  the  opinion  of  the  Court 

was  based  upon  the  case  of  Ilitchell  v.  Smith,  1  Binn. 
[*292]     Rep.,  110,  *a  decision  which  was  made  under  those 

statutes  while  they  were  in  force,  in  a  case  to  which 
they  applied,  without  ever  recurring  to  the  fact  of  the  repeal 
of  the  statutes,  or  the  fact  that  they  did  not,  when  in  force, 
extend  to  the  case  of  Matthewson  and  Satterlee.  But  this  is 
not  all ;  the  Supreme  Court  itself  has  shown  that  it  committed 
an  error,  not  indeed  in  so  many  words,  but  by  its  after  deci- 
sions. At  the  very  next  term  after  the  decision  was  made  in 
1825,  in  Ilatthewson  and  Satterlee's  case,  the  case  of  Overton  v. 
Tracy,  14  Serg.  &  Rawle,  311,  came  on  to  be  tried,  and  they 
then  decided  that  the  disabilities  of  settlers  under  Connecticut 
titles  were  at  an  end,  and  that  contracts  respecting  them,  and 
founded  upon  them,  were  good  and  valid  in  law.  This  shows 
almost  conclusively,  that  the  Court  thought  that  a  mistake  was 
made  in  the  first  decision,  and  that  the  law  was  not  as  it  had  by 
thai:  decision  been  declared  to  be.  And  in  the  last  decision  of 
that  Court,  of  this  case  of  Matthewson  and  Satterlee,  when  the 
decision  of  1825  in  the  same  case  is  directly  reversed,  the  Court 
does  not  base  its  decision  upon  the  act  of  the  Legislature  of 
the  8th  of  April,  1826.  The  decision  of  the  Court  of  Common 
Pleas  is  simply  aflBirmed  on  all  the  five  points  of  error  assigned, 
without  any  reference  to  the  statute.  It  is,  then,  fairly  to  be 
presumed,  that  that  Court  viewed  that  statute  simply  as  a 
declaratory  act,  and  not  as  an  act  creating  or  attempting  ,to 
create,  new  and  retrospective  law.  If  it  had  not  been  so 
viewed,  something  would  certainly  have  been  said  about  it. 

This  great  case,  then,  in  all  its  important  points,  appears  to 
be  rather  adverse  to  the  position  taken  by  the  plaintiff  in  error 
in  this  case ;  at  least,  there  is  nothing  in  it  that  sustains  him. 
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Per  Curiam. — The  judgment  is  affirmed  with  costs. 
J.  Rariden,  for  the  plaintiff. 
0.  H.  Smith,  for  the  defendant. 

(1)  That  the  statute  of  1822,  referred  to  in  the  text,  does  not  apply  to 
judgments  against  executors  or  administrators,  rendered  before  its  passage, 
was  decided  by  this  Court  in  1830,  in  the  same  case  between  these  parties. 
Moore,  adm'r,  v.  Martindale,  adrn'r ;  vol.  2,  of  these  Kep.,  353.  And,  again, 
in  1831,  on  a  petition  for  a  rehearing  of  the  cause,  the  Court  gave  the  same 
opinion,  and  overruled  the  petition.  See  a  Bimilar  statute  to  that  of  1822,  in 
Rev.  Code,  1831,  p.  169 


[*293]  *MuiR  V.  Craig. 

^DDiciAii  Saxe — Kecottry  BACK  OF  PURCHASE  MoNEY. — The  purchaser  at 
sheriff's  sale  of  land,  to  which  the  execution-debtor  had  no  title,  but  which 
belonged  at  the  time  to  the  United  States,  can  recover  from  the  debtor,  in 
equity,  the  amount  of  the  purchase-money  paid  to  the  sheriff,  though  no 
fraud  in  relation  to  the  sale  be  imputed  to  the  debtor  (a). 

ERROR  to  the  Ripley  Circuit  Court. 

Blackford,  J. — This  was  a  bill  in  chancery  filed  by  Muir 
against  Craig.  The  bill  charges,  that  one  Jennings  had 
obtained  judgment  against  Craig  for  $379.92 ;  that  execution 
was  taken  out  on  that  judgment;  that  the  sheriff  levied  the 
execution  on  a  certain  tract  of  land  supposed  to  be  the  property 
of  Craig;  that  the  complainant,  believing  the  land  to  be 
Craig's,  purchased  the  same  at  the  sheriff's  sale  for  $295,  paid 
the  purchase-money,  and  received  the  sheriff's  deed.  The  bill 
further  charges  that  Craig,  both  on  and  before  the  day  of  sale, 
represented  the  land  to  be  his;  that  the  land  in  reality 
belonged  to  the  United  States,  and  not  to  Craig;  and  that  the 
sheriff's  sale  and  deed  conveyed  no  title  to  the  complainant. 
The  object  of  the  bill  is  to  compel  the  defendant,  who  is  the 

(o)     Hawkins  v.  Miller,  26  Ind.,  173;  Seller  v.  Lingerman,  24  Id.,  264;  Richmond  v.  Martton, 
15  Id.,  134;  PeuulnQlOH  v.  Cliflon,  10  Id.,  172;  Preston  v.  Harrison,  9  Id  ,  1. 
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judgment-debtor,  to  refund  to  the  complainant  the  amount  of 
the  purchase-money  for  the  land,  paid  by  the  latter  to  the 
sheriff. 

The  answer  denies  all  the  particulars  of  fraud  charged,  but 
it  admits  the  other  material  facts  stated  in  the  bill.  There 
was  a  supplemental  bill  filed,  but  the  cause  does  not  require  a 
particular  notice  of  it.  There  are  a  number  of  depositions 
in  the  record,  but  they  leave  the  case  in  the  same  situation, 
substantially,  in  which  it  previously  stood  upon  the  bill  and 
answer. 

The  Circuit  Court  dismissed  the  bill  at  the  complainant^ 
costs. 

The  question  which  is  presented  by  this  case  is,  whether  the 
purchaser  at  sheriff's  sale  of  land,  to  which  the  execution- 
debtor  had  no  title,  but  which  belonged  at  the  time  to  the 
United  States,  can  recover  from  the  debtor,  in  equity,  the 
amount  of  the  purchase-money  paid  to  the  sheriff,  though  no 
fraud  in  relation  to  the  sale  be  imputed  to  the  debtor? 

We  find  this  question,  so  far  as  it  could  arise  in  a  case 
[*294]  of  the  *sale  of  a  negro,  decided  in  the  affirmative  by 
the  Court  of  Appeals  in  Kentucky,  in  31'  Ghee  v.  JEllis, 
4  Litt.,  244.  Our  opinion  is  in  accordance  with  that  decision, 
the  principle  of  which  must,  we  conceive,  be  applicable  to  a 
case  of  the  sale  of  land.  Craig's  debt  to  Jenniiags,  as  to  $295, 
has  been  paid  by  Muir.  The  consideration  for  that  payment, 
viz :  the  land  sold  by  the  sheriff  to  Muir  as  Craig's  property, 
has  entirely  failed.  Muir  must  be  entitled,  under  the  circum- 
stances of  the  case,  to  recover  in  equity  from  Craig,  who  has 
received  the  benefit,  the  purchase-money  paid  to  the  sheriff  for 
the  land,  with  interest.  The  decree  of  the  Circuit  Court,  in 
favour  of  the  defendant,  is  erroneous  and  must  be  reversed. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Test  and  A.  Lane,  for  the  plaintiff. 

G.  H.  Dunn,  for  the  defendant. 


(334) 


NOVEMBEi^  TERM,  1833.  294-95 


The  State  v.  Dole. 


The  State  v.  Dole. 

iKDiCTMKNT-OAitENG.— In  an  indictment  for  permitting  gaming  in  a 
Ucensed  grocery,  it  is  not  necessary  to  set  forth  the  name  of  the  game  that 
was  played. 

ERROR  to  the  Vermillion  Circuit  Court. 
M'KiNNEY,   J.— Indictment    for    suffering    gaming    in    a 
licensed  grocery.     The  indictment  was  quashed  by  the  Circuit 
Court,  because  the  particular  game  suffered  and  permitted  to 
be  played  in  the  grocery,  was  not  stated. 

The  penalties  imposed,  by  the  65th  section  of  the  act  rela- 
tive to  crimes  and  punishments,  upon  a  tavern-keeper,  or 
retailer  of  spirituous  liquors,  &c..  are  incurred  by  suffering  a 
game  to  be  played  by  which  money,  or  any  article  of  value,  is 
lost  or  won,  and  not  by  suffering  a  particular  game  to  be 
played,  since  all  games  for  such  purposes  appear  to  be  equally 
prohibited.  In  the  cases  of  The  Commonwealth  v.  Lampton,  4 
Bibb,  261;  English  v.  The  Commonwealth,  Litt.  Sel.  Cas.,  417; 
and  Montee  v.  The  Commonwealth,  3  J.  J.  Marshall,  133,  it  has 
been  decided,  upon  a  statute  with  similar  provisions, 
[*295]  that  the  *offense  is  consummated  by  suffering  a  game 
to  be  played,  and  that  it  is  therefore  not  necessary  to 
state  the  names  of  the  persons  engaged  in  the  games.  We 
think  that  if  the  names  of  the  persons  playing  be  not  neces- 
sary to  be  stated,  it  is  unnecessary  to  state  the  particular  game. 
We  are  therefore  of  opinion  that  the  indictment  is  sufficient, 
and  that  the  Court  erred  in  quashing  it. 

Per  Curiam.— The  judgment  is  reversed,  with  costs.     Cause 
remanded,  &c. 

W.  Herod,  for  the  State. 

J.  Whitcomh,  for  the  defendant. 
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Jurisdiction, — C!oart8  of  law  and  equity  have  concurrent  jurisdiction,  as  to 
suits  against  heirs,  executors,  or  administrators,  for  the  debts  of  the 
decedent  (a). 

Commissioners'  Sax.e — Keport. — Commissioners  for  the  sale  of  real  estate 
should  report  within  a  reasonable  time,  and  the  report  should  show  the 
sum  the  estate  sold  for,  the  time  when  it  was  sold,  and  the  decree  requiring 
it,  that  the  rents  and  profits  for  seven  years  had  been  first  offered  for  sale. 

ERROR  to  the  Clark  Circuit  Court. 

Stevens,  J. — On  the  20th  day  of  June,  1826,  Demford  filed 
his  bill  in  chancery  against  Robert  Martin,  alleging  that  on  the 
10th  day  of  December,  1823,  one  William  Martin,  deceased,  by 
his  promissory  note  of  that  date,  promised  to  pay  to  him,  on 
demand,  eighty-three  dollars  and  thirty-one  cents,  and  that  the 
deceased  was  also  indebted  to  him  in  the  further  sum  of  thirty 
dollars  for  goods,  wares  and  merchandise,  and  exhibits  a  bill 
of  particulars  of  the  goods,  wares  and  merchandise,  and  also 
exhibits  the  promissory  note,  and  makes  them  a  part  of  his 
bill.  He  further  shows  that  the  deceased  paid  on  the  note 
forty-nine  dollars  before  his  death.  He  then  alleges  that  in 
the  month  of  June  the  deceased  departed  this  life  intestate, 
leaving  the  balance  aforesaid  on  the  note  unpaid,  and  also 
leaving  the  thirty  dollars  for  the  goods,  wares  and  merchandise 
unpaid,  and  that  they  still  remained  unpaid.  He  further  alleges 
that  the  deceased  left  no  personal  estate,  but  that  he 
[*296]  was  the  owner  and  possessor,  at  the  time  of  *his  death, 
of  the  undivided  half  of  in-lot  of  land  number  seven, 
in  the  town  of  Utica,  &c.,  on  which  there  were  lasting  and 
valuable  improvements,  &c.,  such  as  a  large  and  commodious 
dwelling  house,  the  rents  and  profits  of  which,  at  "  a  moderate 
estimate,"  were  worth  fifty  dollars  per  annum;  that  the  deceased 
held  the  premises  by  a  legal  title  in  fee  simple,  which  appeared 
of  record,  &c.  He  further  alleges  that  he  left  no  heirs  or  legal 
representative  surviving  him  known  to  the  complainant,  except 

(a)    Bryer  et  al.  v  Chase,  S  BlackC,  50». 
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one  brother,  Robert  Martin,  who  resides  somewhere  in  Missouri 
or  Mississippi,  and  that  administration  has  never  been  had 
upon  the  estate  of  the  deceased.  He  makes  the  said  brother  a 
defendant  to  his  bill,  and  calls  upon  him  to  answer,  &c.  He 
then  prays  that  the  said  lot  of  land  and  premises,  &c.,  may  be 
made  subject  to  his  claim;  that  in  the  meantime  a  receiver  be 
appointed  to  receive  the  rents  and  profits,  and  that  they  may 
also  be  made  subject  to  his  claim,  &c. ;  that  the  said  lot  and 
premises  be  decreed  to  be  sold,  &c. 

Such  proceedings  were  then  had  that  on  the  26th  day  of 
October,  1826,  the  bill  was  taken  as  confessed  against  the 
defendant  for  want  of  an  answer,  and  a  final  decree  rendered, 
&c.  The  decree  is  that  the  complainant  recover  his  debt,  &c., 
that  is,  the  balance  due  on  the  note,  with  interest,  and  the 
thirty  dollars  for  the  goods,  wares  and  merchandise,  making 
the  sum  of  seventy-six  dollars  and  ten  cents,  together  with 
interest  thereon  until  paid,  and  also  his  costs,  &c. ;  that  the  lot 
and  premises  were  subject  to  the  debt,  &c.,  and  that  they  should 
be  sold,  &G.  Thomas  Carr  was  appointed  a  commissioner  to 
sell  and  convey,  &c.,  first  offering  for  sale  the  rents  and  profits 
for  seven  years,  and  if  they  would  not  sell  for  a  sufiiciency  to 
satisfy  the  complainant  his  debt,  interest  and  costs,  &c.,  then 
to  sell  the  fee  siqaple,  &c.,  and  out  of  the  proceeds  of  such  sale 
to  pay  off  the  debt,  interest  and  costs,  and  return  the  overplus, 
if  any,  to  the  defendant,  &c.  Afterwards,  in  June,  1828,  the 
commissioner  made  a  return  to  the  Circuit  Cou»t  that  he  had 
sold  the  lot  and  premises  to  the  complainant,  &c.  The  sale 
and  proceedings  of  the  commissioner  were  affirmed  by  the 
Court,  and  a  deed  of  conveyance  was  then  and  there,  in  Court, 
made  and  acknowledged  by  the  commissioner  to  the  com- 
plainant, &c. 

The  plaintifP  in  error  contends  that  this  record,  proceeding 
and  decree  of  the  Circuit  Court  are  erroneous,  and  ought  to  be 

reversed  and  set  aside. 
|*297J         *The  first  error  assigned  is,  that  the  complainant's 
bill  exhibits  no  foundation  for  a  suit  in  equity ;  that 
bjB  daiin  is  exclusively  legal;  and  that  the  legislature  hud 
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fiirnished  him  an  ample  legal  remedy,  at  common  law,  by 
their  act  authorizing  writs  of  foreign  attachment  to  issue 
against  non-resident  heirs  or  devisees.  It  is  true,  that  it  is 
a  well-settled  general  principle,  that  a  party  can  not  apply  to 
a  court  of  equity,  if  he  have  a  full  and  complete  remedy  at 
common  law.  To  this  general  and  salutary  principle,  there 
are,  however,  a  few  exceptions,  one  of  which  is,  where  the 
debtor  is  dead,  and  the  creditor  has  to  proceed  against  his 
heirs,  executors,  or  administrators;  in  such  cases  courts  of 
equity  have  concurrent  jurisdiction  with  courts  of  law;  and 
the  creditor  may  elect  into  which  court  he  will  go.  This  has 
been  long  since  a  settled  and  necessary  right.  Martin  v.  3Iai'- 
tin,  1  Ves.,  sen.,  211;  Yates  v.  Hambly,  2  Atk.,  360;  Jesus 
College  v.  Bloome,  3  Atk.,  262;  Thompson  v.  Brown,  4  Johns, 
Ch.  Rep.,  619. 

The  next  error  assigned  is,  that  the  whole  proceedings  are 
sui  generis,  without  precedent,  and  wholly  defective  and  void. 
This  assignment,  though  very  general  in  its  terms,  is  strictly 
true.  The  bill  shows  that  the  intestate  departed  this  life  in 
the  month  of  June,  1826,  and  that  on  the  20th  day  of , the 
same  month  the  suit  was  commenced;  and  in  one  hundred  and 
twenty-eight  days  thereafter  a  final  decree  for  the  sale  of  the 
premises  was  rendered.  The  complainant's  demand,  including 
interest  up  to  the  time  of  rendering  the  decree,  amounted  to 
only  seventy-six  dollars  and  ten  cents;  and  the  bill  shows  that 
the  rents  and  profits  of  the  premises  which  were  sold,  were,  at 
a  "moderate  estimate,"  worth  fifty  dollars  per  annum.  If 
this  was  true,  it  is  evident  that  the  rents  and  profits  of  the 
premises  would  have  paid  the  debt,  interest,  and  costs,  in  two 
years ;  yet,  in  about  one  hundred  and  twenty-eight  days  from 
the  death  of  the  intestate,  the  fee  simple  was  ordered  to  be  sold. 
The  final  decree  was  made  on  the  26th  day  of  October,  1826; 
and  the  commissioner  who  was  appointed  to  sell  and  convey, 
never  makes  any  report  until  in  June,  1828.  Nearly  two 
years  elapsed  before  he  reported  his  proceedings;  and  when 
they  are  made,  what  are  they?  He  says  that  he  sold  the 
promises  to  the  complainant,  but  for  how  much  is  not  stated. 
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Nor  does  he  inform  the  Court  when  he  made  the  sale,  or  how 
he  made  it ;  whether  he  offered  the  rents  and  profits  for  sale 
for  seven  years  or  not,  is  not  stated.  Yet  the  Court 
[*298]  confirms  the  sale,  *  and  a  deed  of  conveyance  is  made 
to  the  complainant.  Such  a  record  and  proceedings 
carry  on  their  face  their  own  condemnation.  The  whole  taken 
together  exhibit  an  abuse  of  the  powers  of  the  Court,  we  hope 
never  to  see  again. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  H.  Farnham,  for  the  plaintiff. 

H.  P.  Thornton,  for  the  defendant. 


Swann  v.  Raey. 


SiiAKDBB — Pleading. — To  an  action  of  slander  for  charging  the  plalntifi 
with  stealing  ^^8,  it  is  not  a  good  plea  in  bar,  that  the  plaintiff  had  stolen 

one  hog. 
*-AME — Evidence. — The  defendant  can  not  prove,  in  such  an  action,  that  it 

■was  generally  known  in  the  neighborhood,  that  there  had  been  a  quarrel 

between  the  parties. 
SwEAKiNG  Jury. — The  practice  of  swearing  a  jury  as  well  to  try  the  issue 

in  fact,  as  to  inquire  of  the  damages  on  an  issue  In  law  previously  found 

for  the  plaintiff,  obtains  only  in  cases  where  the  decision  of  the  issue  in 

law  entitles  the  plaintiff  to  damages,  without  regard  to  the  trial  of  the 

issue  in  fact. 

ERROR  to  the  Parke  Circuit  Court. 

Blackford,  J. — Rary  brought  an  action  of  slander  against 
Swann.  The  declaration  contains  several  counts.  The  words 
charged  to  have  been  spoken  by  the  defendant  are, — first,  that 
the  plaintiff  is  a  hog  thief;  secondly,  that  the  plaintiff  has 
stolen  hogs.  The  defendant  pleaded,  first,  not  guilty;  sec- 
ondly, the  statute  of  limitations;  thirdly,  that  the  plaintiff 
had  stolen  one  hog;  fourthly,  that  the  plaintiff  had  stolen 
three  hogs.     On  the  plea  of  not  guilty  issue  was  joined.     To 
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the  plea  of  the  statute  of  limitations,  the  plaintiff  replied 
that  the  suit  had  been  commenced  within  the  time,  &c.  To 
the  third  plea,  that  the  plaintiff  had  stolen  one  hog,  the 
plaintiff  demurred,  and  assigned  as  cause  of  demurrer,  that 
the  plea  does  not  answer  the  whole  declaration,  which  charges 
the  defendant  with  saying  that  the  plaintiff  had  stolen  hogs 
in  the  plural  number.  To  the  replication  to  the  second  plea, 
there  is  a  rejoinder  and  issue.     To  the  fourth  plea,  the  plaintiff 

replied  de  injuria^  &c.  The  Circuit  Court  sustained 
[*299]     the  demurrer  to  the  third  plea.     The  *jury,  impan- 

neled  to  try  the  issues  in  fact,  found  a  verdict  for  the 
plaintiff,  and  assessed  the  damages  at  §550.  The  defendant 
moved  for  a  new  trial,  but  his  motion  was  overruled,  and  a 
judgment  was  rendered  against  him  on  the  verdict. 

The  first  ground  relied  on  by  Swann,  the  plaintiff  in  error, 
for  a  reversal  of  the  judgment,  is,  that  his  third  plea  was 
valid,  and  that  the  demurrer  to  it  should  have  been  overruled. 
The  cause  of  action  is — that  the  defendant  had  said  that  the 
plaintiff  had  stolen  hogs.  The  plea  professing  to  answer  the 
whole  declaration,  is — that  the  plaintiff  had  stolen  one  hog. 
This  plea,  it  appears  to  us,  is  not  a  good  bar  to  the  action. 
The  fact  that  the  plaintiff  had  stolen  one  hog,  would  not 
justify  the  defendant  in  charging  him  with  stealing  two  or 
more  hogs.  There  is  a  case,  referred  to  by  the  plaintiff's 
counsel,  very  similar  to  the  one  under  consideration.  In  that 
case,  the  words  laid  in  the  declaration  are — "  The  plaintiff  (a 
commissioner)  has  returned,  as  the  depositions  of  witnesses, 
into  the  exchequer,  the  examination  of  divers  who  were  never 
sworn."  The  plea  in  bar  was:  "That  the  plaintiff  (a  commis- 
sioner) returned  into  the  exchequer  the  examination  of  one  J.  S.' 
who  was  never  sworn,  and  therefore,"  &c.  On  demurrer  this 
plea  was  adjudged  bad.  The  Court  said,  that  though  one  who 
was  not  examined  was  returned  into  the  exchequer,  yet  that 
does  not  prove  the  words.  "That  the  plaintiff  returned,  &c., 
divers,^'  &c.,  because  the  justification  is  of  one  witness  only 
returned,  and  the  words  are  in  the  plural  number.  Fysh  v. 
TJiorowgood,  Cro.  Eliz.,  623.     This  decision  is  cited  by  a  late 
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writer  as  good  law.     Stark,  on  Slander,  343.     It  cannot  be 
dLstinguished,  in  principle,  from  the  case  before  us. 

The  plaintiff  in  error  also  contends,  that  the  Court  erred  in 
rejecting  certain  evidence  offered  by  him  on  the  trial.  He 
offered  to  prove,  in  cross-examining  one  of  the  plaintiff's 
witnesses,  that  it  was  generally  known  in  the  neighborhood,  at 
the  time  the  words  were  spoken,  that  there  was  a  quarrel 
between  him  and  the  plaintiff;  but  the  Court  rejected  the 
evidence.  In  this  the  Court  was  right.  Whether  there  had 
been  a  previous  dispute  between  the  parties  was  of  no  conse- 
quence. Any  angry  or  slanderous  words  spoken  by  the 
plaintiff  of  the  defendant,  at  the  time  of  the  slander  uttered 
by  the  defendant,  might  have  been  proved  in  mitigation  of 

damages.  But  this  proofi  must  be  confined  to  the 
['•^300]     words  spoken  by  the  plaintiff  at  the  time  *  when  the 

words  complained  of  were  spoken  by  the  defendant. 
The  defendant,  if  previously  slandered  by  the  plaintiff,  had  no 
right  on  that  account  to  slander  the  plaintiff,  but  should  have 
sued  him  at  law  for  the  slander.  This  doctrine  was  recognized 
in  a  very  recent  suit  for  a  libel;  and  the  Court  said  that  the 
law  was  the  same  in  cases  of  oral  slander.  Wakley  v.  Johnson, 
Ryan  &  Moody,  422.  There  was  some  other  testimony, 
similar  in  its  character  to  that  we  have  just  noticed,  which  was 
offered  by  the  defendant,  and  correctly  rejected  by  the  Circuit 
Court. 

It  is  further  contended  that  as  the  third  plea,  which  was 
demurred  to,  was  adjudged  to  be  bad,  the  jury  should  have 
been  sworn  as  well  lo  inquire  of  the  damages  upon  the  issue  in 
law  as  to  try  the  issues  in  fact.  This  is  a  mistake.  Each  of 
the  pleas  was  pleaded  in  bar  to  the  whole  cause  of  action;  and 
the  plaintiff  could  recover  nothing,  unless  he  succeeded  on  the 
issues  joined  on  all  the  pleas.  The  decision  in  his  favour, 
therefore,  on  the  demurrer  to  one  of  the  pleas,  did  not  entitle 
him  to  recover  any  damages  whatever,  to  be  assessed  by  a  jury. 
Perhaps  he  might  have  been  entitled  to  a  judgment  for  the 
costs  of  that  issue  in  law,  had  he  chosen  to  ask  it,  but  nothing 
more.     The  practice  to  swear  the  jury  as  well  to  try  the  issues 
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in  fact  as  to  inquire  of  the  damages  upon  the  issue  in  law, 
obtains  only  in  cases  where  the  decision  of  the  issue  in  law  for 
the  plaintiff  entitles  him  to  damages,  without  regard  to  the 
trial  of  the  issues  in  fact,  where,  for  example,  he  may  take 
damages  upon  the  judgment  on  demurrer,  and  enter  a  'nolle 
prosequi  as  to  the  issues  in  fact.  It  is  scarcely  necessary  to 
observe  to  the  counsel  for  the  plaintiff  in  error  that  this  is  not 
a  case  of  that  kind.  There  is  another  answer  to  the  objection, 
that  no  damages  were  assessed  upon  the  issue  in  law.  It  is 
this :  That  it  is  not  for  the  defendant  below  to  complain  of  the 
judgment,  on  the  ground  that  the  damages  recovered  against 
him  are  not  sufficiently  high. 

The  last  ground  relied  on  is  that  a  new  trial  should  have 
been  granted  on  account  qf  the  insufficiency  of  the  proof,  and 
the  large  amount  of  the  damages.  This  objection  has  no 
foundation.  Several  witnesses  proved  that  the  defendant  had 
charged  the  plaintiff  with  being  a  hog  thief,  and  with  stealing 
hogs.  The  defendant  undertook  to  prove  the  truth  of  the 
words  in  justification,  and  failed  in  his  defense.  He  can  have 
no  right,  therefore,  under  these  circumstances,  to  com- 
[*301]  plain  *that  the  verdict  is  for  the  plaintiff,  or  that  the 
damages  of  $550  are  excessive. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

A.  S.  White  and  C  Dewey,  for  the  plaintiff. 

J.  Whitcomb,  for  the  defendant. 
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BiiAJJDER — Pleadhtg. — To  an  action  of  slander  for  charging  the  plaintiff 
with  having  forged  a  certain  instrument  of  writing,  the  truth  was  pleadea 
in  justification.  Held,  that  such  a  plea  cannot  be  objected  to,  because  it 
avers  the  forged  instrument  to  be  in  the  plaintiff's  possession  or  destroyed. 
Held,  also,  that  in  a  plea  with  such  an  averment,  the  instrument  need  not 
be  so  particularly  described,  as  would  be  otherwise  required. 
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feAitfE.— If  one  of  the  counts  of  the  declaration,  in  such  action,  be  for 
charging  the  plaintiff  with  forcing  an  instrument  of  writing,  a  plea  to  the 
whole  declaration,  that  the  defendant  uttered  the  forged  instrument,  &c.,  ib 
insufficient. 

ERROR  to  the  Rush  Circuit  Court.  David  was  the 
plaintiff  below,  and  Kent  the  defendant. 

M'KiNNEY,  J.— This  is  an  action  of  slander.  The  declara- 
tion contains  two  counts.  By  the  first,  the  defendant  is 
charged  to  have  spoken  of  and  concerning  the  plaintiff,  among 
others,  the  following  words:  "You  (the  said  plaintiff 
meaning)  forged  the  order,  and  I  (the  said  defendant 
meaning)  can  prove  it."  "I  (the  said  defendant  meaning) 
never  gave  to  you  (the  said  plaintiff  meaning),  or  William 
Mansfield,  or  any  other  person,  an  order  in  Willia/m  Hudelson's 
name:  you  (the  said  plaintiff  meaning)  forged  the  order." 
The  charge  in  the  second  count  is,  "  You  (the  said  plaintiff 
meaning)  are  guilty  of  forgery." 

The  defendant  pleaded  in  justification:     First,  actio  non, 
because  he  says  that  before  the  speaking,  &c.,  of  the  several 
words,  &c.,  to  wit:  on  the  —  day  of  3Iay,  1832,  at,  &c.,  the 
said  plaintiff  feloniously  did  falsely  make,  forge,  and  counter- 
feit a  certain  order,  purporting  to  be  an  order  from  William 
Hudelson   for   seed  corn,  payable   to   bearer  and  directed  to 
Benjamin  Gruwell,  and  the  same  did  utter  and  tender 
[^=302]     to  the  said   Gruwell,  as   *a  true  and  genuine  order, 
to   have   the   same    received    and    paid   to   the   said 
plaintiff  as  bearer  thereof,  as  a  true  and  genuine  order  from 
said  Hudelson  as  signed  by  him,  with  intent  to  defraud  the 
said    Hudelson;   which    order    he    avers    is  in  the  hands  and 
possession  of  the  plaintiff,  or  destroyed,  and  cannot  be  pro- 
duced, &c.     Secondly,  actio  non,  because  he  says  that  before 
the  speaking,  &c.,  of  the  words,  &c.,  to  wit :  on  the  —  day  of 
May,  1832,  at,  &c.,  the  said  plaintiff  feloniously  did  utter  and 
tender  for  payment  to  one  Benjamin   Gruwell  and  others  as 
true,  a   certain   false,  forged   and   counterfeit   instrument   in 
writing,    purporting   to   be   an    order   drawn    and  signed  by 
William  Hudelson  for  seed  corn,  payable  to  the  bearer  thereof, 
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addressed  for  payment  to  said  Benjamin  Gruwell,  who  then  had 
in  his  possession  corn  of  the  said  William  Hudelson,  knowing 
the  same  to  be  forged  and  counterfeit^  with  intent  to  defraud 
the  said  Benjamin  Gruwell;  which  said  false,  forged,  and 
counterfeit  instrument  in  writing,  is  in  the  hands  of  the 
plaintiff,  or  lost,  so  that  the  defendant  cannot  produce  it  in 
court,  &c. 

To  each  plea  the  plaintiff  demurred  specially;  the  demurrers 
were  sustained,  and,  by  consent,  the  Court  assessed  the  damages 
and  rendered  judgment  for  the  amount  assessed. 

A  number  of  objections  are  presented  by  the  demurrers  to 
each  plea.  Among  these,  and  most  prominent,  is  the  following: 
that  a  defendant  in  the  action  of  slander,  the  charge  being 
forgery,  cannot  justify  on  an  instrument  alleged  to  be  in 
possession  of  the  plaintiff,  or  lost. 

This  objection  grows  out  of  an  assumed  analogy  between 
indictments  for  forgery,  and  pleas  in  justification  of  a  charge 
of  forgery;  and  on  the  ground  of  the  inflexibility  of  the  rule, 
that  in  indictments  for  forgery  the  instrument  must  be  set  out. 
In  1  Chitt.  C.  L.,  234;  3  lb.,  1040;  and  2  East's  C.  L.^  975, 
985,  it  is  laid  down  as  a  general  rule,  that  in  indictments  for 
forgery,  the  instrument  forged  should  be  described  2)articularly. 
The  rule,  however,  is  found  not  to  be  witliout  its  exceptions. 
In  the  case  of  The  Commonwealth  v.  Houghton,  8  Moss.  R., 
107,  which  was  an  indictment  for  forgery,  among  other  reasons 
in  arrest  of  judgment,  it  was  said,  "that  the  said  indictment 
does  not  contain  any  precise  or  sufficient  description  of  the 
bills  or  notes  alleged  to  have  been  in  the  possession  of  the 
defendant,  either  according  to  the  tenor  or  purport  of  the  same, 
nor  is  any  reason  alleged  why  the}'  are  not  so 
[*303]  described."  The  Court  in  giving  its  opinion,  *  refer- 
ring to  the  rule  we  have  mentioned,  remarked,  "  but 
there  are  causes  which  will  form  just  and  necessary  exceptions 
to  this  rule;  as  when  the  forged  instrument  has  been  destroyed 
by  the  prisoner,  or  has  remained  in  his  possession  ;  and  perliaps 
in  other  cases,  where  the  instrument  cannot  be  produced,  and 
there  are  no  laches  on  the  part  of  the  government  or  prose- 
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cutor.  But,  in  every  such  instance  in  which  the  exception 
may  be  admitted,  it  must  appear  in  the  indictment  what  is  the 
cause  of  the  non-description  of  the  instrument."  In  the  case 
of  The  People  v.  Kingsley,  2  Cow.  E,.,  522,  the  exceptions  to 
the  rule  are  recognized  as  correct,  and  it  is  held,  that  dates, 
sums,  and  times  of  payment  may  be  omitted,  and  parol 
evidence  given. 

In  the  present  case,  the  defendant  justifies  the  speaking  of 
the  words  charged,  by  alleging  that  the  plaintiff  feloniously 
made,  forged  and  counterfeited  a  certain  order,  which  he  avers 
is  in  the  hands  and  possession  af  the  plaintiff,  or  destroyed,  and 
can  not  be  produced.  If  an  order  has  been  forged,  and,  in  the 
attempt  to  pass  it,  suspicions  are  excited  which  induce  its 
destruction  as  a  supposed  means  of  arresting  a  prosecution,  or 
if,  by  accident,  the  order  be  lost,  the  offense  of  which  the  party 
was  guilty,  both  in  a  moral  and  legal  sense,  is  the  same,  and  it 
would  surely  be  a  perversion  of  justice  to  say  that  the  party 
becomes  purified,  and  is  permitted  to  recover  damages  from 
one  who  has  spoken  of  his  guilt.  As  the  rule  requiring,  in 
indictments  for  forgery,  that  the  instrument  should  be  set  out 
particularly,  is  subject  to  exceptions,  and  as  the  defendant  has 
brought  himself  within  the  exceptions,  admitting  that  the  same 
strictness  is  necessary  in  a  plea  of  justification  as  is  required  in 
an  indictment  for  forgery,  so  far  as  this  objection  goes  the  pleas 
are  good.  As  remarked,  however,  several  objections  wefe  made 
to  each  plea.  That  examined  is  the  only  one  to  the  first  plea, 
upon  which  we  are  inclined  to  think  the  demurrer  could  have 
been  sustained.  The  plea  contains  all  the  averments  necessary 
to  constitute  a  bar  to  the  action,  and  we  think  the  Circuit 
Court  erred  in  sustaining  the  demurrer  to  it. 

The  second  plea,  on  another  ground,  is  insufficient.  The 
plaintiff  is  charged  by  the  defendant,  as  appears  in  the  first 
count,  with  forging  an  order.  By  his  second  plea,  an  answer 
to  the  whole  declaration,  he  justifies  by  alleging  that  the 
plaintiff  uttered  a  forged  order.  The  rule  is  settled  that,  in 
the  action  of  slander,  when  a  defendant  justifies,  he 
[*304]     must  justify   *the  specific  charge  laid.      He   is   not 
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permitted,  when  he  has  charged  the  commission  of  a  particular 
act,  to  relieve  himself  from  the  liability  he  has  incurred,  by 
alleging  the  commission  of  some  other  act.  The  forging  an 
order,  and  uttering  an  order,  are  distinct  offenses.  The  second 
plea,  therefore,  purporting  to  answer  the  whole  declaration, 
and  not  being  responsive  to  the  first  count,  is  clearly  insuffi- 
cient.    The  demurrer  was  correctly  sustained  to  this  plea. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  <fec. 

J.  Rariden,  for  the  plaintiff. 

0.  H.  Smith,  for  the  defendant. 


Mann  and  Others  v.  Clifton. 

New  TitiAii — Practice. — If  a  new  trial,  moved  for  on  account  of  the  insuflB- 
ciency  of  the  evidence  to  support  the  verdict,  be  refused,  and  the  refusal 
assigned  for  error,  the  impropriety  of  the  verdict  must  appear  beyond  all 
doubt,  or  this  Court  will  not  interfere  (a). 

Same — Affidavit. — On  a  motion  for  a  new  trial  because  of  a  witness'  intoxi- 
cation and  consequent  absence  at  the  time  of  trial,  the  witness'  affidavit  of 
what  he  will  swear  to  must  be  produced,  or  its  absence  accounted  for  (6). 

Record — Jury. — If  the  record  show  that  the  jury  were  sworn,  the  omission 
of  the  words,  "the  truth  to  speak  in  the  premises,"  is  not  material  (c). 

ERROR  to  the  Parhe  Circuit  Court. 

Blackford,  J. — Elias  Clifton  brought  an  action  of  trespass 
quare  clausum  fregit  against  Christopher  Mann,  William  Mann, 
and  Vanee  Rush.  The  compJaint  is  that  the  defendants  had 
broken  the  plaintiff's  close,  pulled  down  his  house,  and  destroyed 
his  furniture  in  the  house.  The  defendants  pleaded  not  guilty 
The  jury  gave  a  verdict  in  favour  of  tht  plaintiff  for  $900  in 

(a)    Watson  v.  Allen,  4  Ind.,  537;  Archibald  v.  Johnson,  7  Id.,  266;  Harvey  v.  Quick,  9  Ind., 
258 ;  Branson  v.  Hickman,  10  Ind.,  3 ;   Wolf  v.  The  State,  11  Ind.,  231. 
(6)    Priddy  v.  Dodd,  4  Ind.,  84 ;  McQueen  v.  Stewart,  7  Ind.,  5.%. 
(c)   Applegate  v.  Boyles,  W  Ind.,  435;  4  Blackf.,  189. 
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damages.     A  motion  for  a  new  trial,  made  by  the  defendants, 
was  overruled,  and  a  judgment  rendered  on  the  verdict. 

The  plaintiffs  in  error,  who  were  the  defendants  below,  con- 
tend that  a  new  trial  ought  to  have  been  granted  in  this  cause, 
because  of  the  insufficiency  of  the  evidence  and  the  excessive 
amount  of  the  damages. 

The  evidence  sriven  in  the  cause  is  set  out  in  the 
[*305]  record.  The  guilt  of  two  of  the  defendants,  "^Chris- 
topher Mann  and  Vance  Rusk,  is  proved  by  the  posi- 
tive evidence  of  several  witnesses,  who  were  present  and  saw 
them  engaged  in  committing  the  trespass.  The  j^oof  as  to 
William  Mann,  the  other  defendant,  is  not  so  clear.  There  are 
two  witnesses,  however,  who  were  well  acquainted  with  him, 
and  who  were  present  when  the  trespass  was  committed.  They 
say  it  was  moonlight  or  starlight;  that  they  saw  the  features 
of  the  trespassers;  and  that  judging  from  his  size  and  shape, 
they  are  almost  sure  that  William  Mann  was  one  of  them. 
There  is  another  witness  who  says  she  saw  all  the  trespassers, 
five  in  number;  that  she  was  not  then  acquainted  with  William 
Mann,  but  that  she  knew  him  at  the  trial ;  and  that  the  size 
and  shape  of  one  of  the  trespassers  corresponded  with  his. 
Besides  these  witnesses,  there  is  a  great  deal  of  other  testimony 
of  a  circumstantial  nature;  some  of  it  tending  to  strengthen 
their  evidence  against  the  defendants,  and  some  to  weaken  it. 
There  was  nothing  proved,  however,  which  contradicts  these 
witnesses.  It  is  impossible  for  this  Court,  under  these  circum- 
stances, to  interfere  with  the  refusal  of  the  Court  below  to 
grant  a  new  trial,  and  to  say  that  the  verdict  is  unsupported 
by  proof.  It  is  at  best  a  very  delicate  matter  for  an  appellate 
court,  not  having  heard  the  witnesses  examined,  to  disturb  the 
opinion  of  the  jury  and  of  the  inferior  court,  relative  to  the 
weight  of  the  testimony.  To  justify  us  in  interfering  in  such 
a  case,  the  insufficiency  of  the  evidence  must  be  shown  beyond 
all  doubt.  That  has  not  been  done,  by  any  means,  in  the  suit 
before  us. 

The  objection  to  the  verdict,  in  consequence  of  the  largeness 
of  tlie  amount,  is  not  tenable.     The  trespass  was  committed  in 
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the  dead  of  night,  whilst  the  owner  of  the  house  and  his  wife 
were  absent  at  a  place  of  divine  worship.  It  was  on  a  Sunday 
night.  The  trespassers  were  armed  with  clubs  and  knives. 
The  roof  of  the  house  was  pulled  down.  The  furniture  was 
destroyed.  The  plainti:ff's  children  were  dragged  out  of  bed, 
and  put  out  of  doors.  In  so  aggravated  a  case,  the  damages 
found  by  the  jury  are  far  from  being  excessive. 

It  is  further  contended  that  a  new  trial  should  have  been 
granted,  on  account  of  an  affidavit  made  by  one  of  the  defend- 
ants.    This  affidavit  states  that  Lewis  Smithey  was  a  material 

witness  for  the  defendants;  that  they  could  have 
[*306]     proved  by  him  *that  they  were  not  present  when  the 

trespass  was  committed,  and  had  nothing  to  do  with 
it;  that  the  defendants,  when  they  were  about  to  call  this  wit- 
ness whom  they  had  subpoenaed,  discovered  for  the  first  time 
that  he  was  very  much  intoxicated;  that  he  had  received  no 
spirits  from  the  defendants;  that  the  witness  can  be  procured 
at  another  term;  and  that  the  deponent  knows  of  no  other 
witness  by  whom  the  same  facts  can  be  proved. 

One  objection  to  this  affidavit  is,  that  the  defendants  did  not 
procure  the  affidavit  of  Smithey  himself  as  to  what  could  be 
proved  by  him,  nor  show  that  such  affidavit  could  not  be  ob- 
tained. Such  an  affidavit  by  the  witness  is  required,  when  an 
application  for  a  new  trial  is  made  on  the  ground  of  newly  dis- 
covered evidence.  Denn  v.  Morrell,  1  Hall,  382.  We  think 
the  affidavit  of  the  witness  himself  is  as  essential  in  the  case 
before  us,  as  in  the  one  we  have  referred  to.  The  affidavit  of 
the  party  is  but  secondary  evidence  to  show  that  the  facts 
stated  can  be  proved.  The  affidavit  of  the  witness  is  the  best 
evidence,  and  should  be  produced,  or  its  absence  accoimted  for. 
Another  objection  to  this  affidavit  is,  that  it  was  the  duty  of 
the  defendants,  as  soon  as  they  discovered  the  witness  to  be 
intoxicated,  to  inform  the  Court  of  the  fact.  The  Court  might 
have  then  examined  into  the  circumstances  of  the  case,  and 
upon  their  finding  that  the  witness,  without  the  defendants' 
fault,  was  not  in  a  situation  to  be  examined,  they  might  have 
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delayed  the  trial  for  a  short  time,  or  have  continued  the  cause 
until  the  next  term,  according  as  the  circumstances  required. 

The  plaintiffs  in  error  rely  upon  one  other  ground  for  a  re- 
versal of  the  judgment.  That  ground  is,  that  the  record  does 
not  state  that  the  jury  were  sworn  the  truth  to  say  in  the  prem- 
ises. The  entry  in  the  record  is,  that  the  jurors  (naming  them) 
being  called  came,  who  being  elected,  tried,  and  sworn,  after 
hearing  the  testimony,  &c.  This  entry  in  the  record  is  some- 
what informal;  but  the  informality  is  not,  in  our  opinion, 
sufficient  to  require  a  reversal  of  the  judgment.  In  a  case 
where  the  record  only  stated  that  the  grand  jury  and  the  officer 
attendant  on  the  petit  jury  had  been  sworn,  without  giving  the 
form  of  the  oaths,  it  was  held  that,  in  the  absence  of  any  con- 
trary proof,  tlie  legal  oaths  must  be  presumed  to  have  been 
administered.  Hudson  v.  The  State,  in  this  Court, 
[*307]  November  term,  1824.  In  the  cause  *before  us,  the 
record  states  the  jury  to  have  been  sworn,  and  we  will 
presume  them  to  have  been  lawfully  sworn,  until  the  contrary 
is  proved. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cerdi 
damages  and  costs. 

D.  Wallace  and  J.  Whitcomb,  for  the  plaintiffs. 

A.  8.  White  and  J.  H.  Farnham,  for  the  defendant. 


The  State  v.  Boughee. 

[nbictment — Gaming. — In  an  indictment  for  gaming  at  a  tavern  or  any 
other  place,  it  is  unnecessary  to  state  the  particular  game  played. 

Same. — The  description  of  an  offense  in  an  indictment,  in  the  language  of 
the  statute  defining  it,  is  sufficient  (a). 

ERROR  to  the  Vermillion  Circuit  Court. 
M'KiNNEY,  J. — Indictment  for  gaming.     The  indictment 
contains  three  counts.     The  first  is  founded  on  the  61st,  and 


(a)     Marble  v    The  State,  11  Ind.,  362 ;  Shilling  v.  The  Slate,  4  id.,  443.     See  5  Blackf.,  165. 
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the  second  and  tliird  upon  the  62d  section  of  the  act  relative 
to  crimes  and  punishments.  The  indictment  was  quashed  by 
the  Circuit  Court,  on  the  motion  of  the  defendant,  and  the  case 
is  before  us  by  a  writ  of  error  sued  out  by  the  State. 

The  objection  taken  to  the  indictment  is,  that  the  charge  it 
contains  is  too  general ;  it  not  charging  a  particular  game  to 
have  been  played. 

By  the  61st  section  of  the  act  referred  to,  it  is  enacted, 
"  That  every  person  who  shall  play  at  any  game  or  games,  for 
money  or  other  valuable  consideration,  or  who  shall  bet  on  the 
hands  or  sides  of  such  as  do  play,  at  a  tavern  or  place  license''^ 
to  vend  spirituous  liquors  by  retail,  or  in  any  out-house  or 
appendage  of  the  same,  shall,  on  conviction,"  &g.  ;  and  by  the 
62d  section,  "  That  every  person  who  shall,  by  playing  or  bet- 
ting at  or  upon  any  game  or  wager  whatsoever,  either  lose  or 
win  any  sum  of  money  or  article  of  value,  shall,  upon  convic- 
tion," &c. 

The  first  count  charges,  "that  the  defendant  on,  &c.,  in  a 
house  attached  to  a  place  licensed  to  vend  spirituous  liquors 
by  retail,  &c.,  did,  &c.,  play  at  and  upon  a  certain  un- 
[*308]  lawful  game,  *at  and  with  cards,  with,  &c.,  then  and 
there  being,  for  money,  to-wit,"  &c.  By  the  second 
count  it  is  charged  "that  the  defendant  on,  &c.,  did  then  and 
there  by  unlawfully  playing  and  betting  upon  an  unlawful 
game,  at  and  with  cards,  with,  &c.,  unlawfully  win  a  certain 
sum,  &c.,  to-wit,"  &c.  The  third  count  charges  "  that  the  de- 
fendant on,  &c.,  did  then  and  there  by  unlawfully  playing  and 
betting  upon  an  unlawful  game,  at  and  with,  &c.,  unlawfully 
lose  a  certain  sum,  to-wit,"  &c. 

Neither  of  the  sections  upon  which  the  several  counts  are 
founded,  point  out  the  particular  games  which  are  prohibited, 
lor  do  they  confine  the  prohibtion  to  games  played  with  cards. 
The  prohibition  is  general,  and  the  penalties  of  the  statute 
attach,  not  by  playing  a  particular  game,  but,  under  the  61st 
section,  by  playing  at  a  game  or  games,  for  money  or  other 
valuable  consideration,  or  betting  on  the  hands  or  sides  of  such 
as  do  play,  "  at  a  tavern  or  place  licensed,"  &c.,  and  under  the 
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62d  section,  by  losing  or  winning  any  sum  of  money  or  article 
of  value,  by  playing  or  betting  upon  any  game  or  wager  what- 
soever; consequently  the  offense  is  consummated,  without 
reference  to  the  particular  game  played.    • 

As  the  offense  does  not  consist  in  playing  or  betting  on  any 
particular  game,  it  would  seem  that  to  give  validity  to  an  in- 
dictment, and  sanction  a  conviction,  it  is  unnecessary  to  aver  a 
particular  game  to  have  been  played.  No  rule  is  better  settled 
than  that  which  regards  as  sujEicieut  in  an  indictment,  the  aver- 
ment of  an  offense  in  the  language  of  a  statute  which  creates 
it.  The  indictment  before  us,  being  drawn  in  conformity  to 
that  rule,  is  good. 

It  is,  however,  objected,  that  the  offense  charged  is  not  so 
specific  as  to  enable  an  acquittal  or  conviction  to  be  pleaded  in 
bar  to  another  prosecution.  If  such  could  be  regarded  as  cor- 
rect, the  objection  would  clearly  be  tenable;  but  its  fallacy  is 
obvious,  when  it  is  recollected  that  the  plea  of  former  acquittal 
or  conviction  consists  partly  of  matter  of  fact  and  partly  of 
matter  of  record ;  1  Chitt.  C.  L.,  458 ;  and  that  if  the  charge 
be  the  same,  though  the  indictment  may  differ  in  immaterial 
circumstances,  the  defendant  may  plead  his  previous  acquittal. 
[b.,  453.  It  is  true,  that  if  the  indictment  contained  an  aver- 
ment of  a  particular  game  having  been  played,  unless  the 
proof  met  the  averment,  the  indictment  could  not  be  sustained ; 
Arch.  Cr.  PL,  295;  but  it  does  not  from  this  follow, 
[*309]  that  the  averment  *of  a  particular  game  is  required, 
when  the  statute  punishes  the  offense  of  playing,  &c., 
and  not  the  offense  of  playing  a  particular  game. 

We  are,  therefore,  of  opinion  that  the  Circuit  Court  erred  in 
quashing  the  indictment,  and  discharging  the  defendant. 

Blackford,  J.,  being  indisposed,  was  absent. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

W.  Herod,  for  the  State. 

J.  Whitcombf  for  the  defendant. 
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Chattel  Mobtgage — Possession  by  Mortgagor. — A  mortgaged  certain 
goods  to  £  to  secure  the  payment  of  a  bona  fide  debt,  but  continued  in 
possession  of  the  goods  with  the  mortgagee's  permission,  and  used  and  dis- 
posed of  them  as  his  own.  The  mortgage  stated  that  the  goods  were 
delivered  to  the  mortgagee  in  his  own  right,  subject  to  be  redeemed  on  the 
payment,  &c.  Held,  that  under  these  circumstances,  the  mortgage  was 
firaudulent  and  void,  as  to  the  mortgagor's  creditors  (o). 

ERROR  to  the  Vigo  Circuit  Court. 

Stevens,  J. — On  the  10th  day  of  July,  1830,  Turner,  the 
defendant  in  error,  became  the  owner  of  two  judgments,  on  the 
docket  of  a  justice  of  the  peace,  against  one  3Ioses  Chandler, 
by  purchase,  amounting  in  the  whole  to  the  sum  of  eighteen 
dollars  and  fifty  cents;  and  on  that  day,  Chandler,  for  the 
purpose  of  securing  the  payment  of  those  judgments  to  Turner 
on  the  1st  day  of  February,  1831,  made  a  bill  of  sale  of  some 
goods  and  chattels  to  Turner.  This  bill  of  sale,  after  stating 
the  amount  of  the  judgments,  and  the  purchase  of  them  by 
Turner,  says,  "  Now,  for  the  better  security  of  the  above  named 
judgments,  I,  Moses  Chandler,  do  deliver  to  said  Turner  a 
certain  three  years  old  sorrel  stud  colt,"  &c.,  also,  "  three  two 
years  old  steers,  and  three  one  year  old  steers,  and  one  muley 
black  and  white  cow,"  also,  "  one  brown  mare.  The  above  I 
deliver  to  said  Turner,  bona  fide,  in  his  own  right,  subject  to  be 
redeemed  by  the  payment  of  the  above  named  judg- 
[*310]  ments,  with  interest,  *by  the  1st  day  of  February 
next."  This  property  was  left  by  Turner  in  the 
possession  of  Chandler,  and  Chandler  used  it,  traded  and 
trafficked  upon  it,  and  treated  it  as  his  own.  The  three  one 
year  old  steers,  which  were  worth  about  five  dollars  each,  he 
sold,  and  appropriated  the  proceeds  to  his  own  use.  The  three 
two  years  old  steers  he  sold  for  sixteen  dollars,  and  appropri- 
ated the  money  to  his  own  use.     The  cow  was  worth  about 

(a)   See  Watson  et  al.  v.  William*  et  al.,  i  Blackf.,  26. 
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nine  dollars,  and  he  appropriated  her  to  his  own  use.  The 
mare  was  worth  about  twenty  dollars,  and  he  used  and  possessed 
her  as  his  own  until  she  died.  The  horse  was  worth  about 
forty  dollars,  and  he  possessed  and  used  him  as  his  own,  and 
finally  exchanged  him  for  the  horse  in  question,  which  is  worth 
about  fifty  dollars. 

Jordan,  the  plaintiff  in  error,  recovered  a  judgment  against 
Chandler  for  the  sum  of  thirty-seven  dollars  and  fifty  cents, 
besides  interest  and  costs,  on  which  an  execution  issued  on  the 
24th  day  of  January,  1831,  and  on  the  next  day  was  levied  on 
the  aforesaid  horse,  as  the  personal  goods  of  Chandler.  Turner 
claimed  the  horse  as  his  property,  under  the  aforesaid  bill  of 
sale,  on  which  claim  a  trial  in  the  Vigo  Circuit  Court  was  had, 
and  the  horse  found  to  be  Turner's  property  under  the  bill  of 
sale,  and  not  subject  to  Jordan's  execution. 

The  only  question  before  the  Court  is,  whether  the  horse  in 
question  is  subject  to  Jordan's  execution,  as  the  personal  goods 
of  Chandler,  or  not? 

Timer,  the  defendant  in  error,  by  his  counsel,  insists  that 
his  claim  is  bona  fide,  legal  and  valid  against  the  creditors  of 
Chandler,  because  he  holds  the  property  under  a  mortgage,  and 
not  as  a  pledge,  and  that  a  mortgage  is  good  and  valid,  although 
the  goods  remain  in  the  possession  of  the  mortgagor,  and  that 
the  equity  of  redemption,  in  mortgaged  goods  and  chattels, 
can  not  be  seized  and  sold  on  execution ;  and,  further,  that  the 
interest  of  the  mortgagee  in  the  goods  becomes  absolute  at  law, 
if  they  are  not  redeemed  at  the  appointed  time,  and  that,  in  this 
case,  the  day  of  payment  is  now  past  without  payment  being 
made,  and  therefore  his  interest  in  the  goods  is  absolute  at  law. 

The  law  is  well  settled  that  there  is  a  wide  difference  between 
a  pledge  and  a  mortgage  of  personal  goods.  A  pledge  is  a 
deposit  of  goods  redeemable  on  certain  terms,  either  with  or 
without  a  fixed  day  of  redemption.  Delivery  must  accompany 
a  pledge,  and  is,  in  all  cases,  essential  to  its  validity. 
r*311]  The  ^general  right  of  property  of  the  pledgor  in  the 
goods  does  not  pass  to  the  pledgee,  and  the  pledgee 
only  has  a  special   property  in   them;   and   so    long   as   the 
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pledgor's  right  to  the  pledge  remains  unextinguished,  his 
interest  is  liable  to.  be  sold  on  an  execution,  and  the  purchaser 
under  the  execution  succeeds  to  all  the  pledgor's  rights,  and  is 
entitled  to  redeem  the  pledge.  Kemp  v.  Westbrook,  1  Ves.  sen., 
278.  A  mortgage  is  quite  different;  it  is  a  sale  of  the  goods, 
and  a  conveyance  of  the  title  to  the  mortgagee,  upon  condition, 
and  becomes  an  absolute  interest  at  law  if  the  condition  be  not 
performed,  and,  in  certain  cases,  is  valid  without  delivery :  and 
it  has  been  long  the  established  do(3trine  in  England,  and  we 
think  it  is  good  law  here,  that  the  equity  of  redemption  in 
mortgaged  goods  and  chattels  can  not  be  sold  on  execution. 
The  creditor's  remedy  in  such  cases  is  by  a  bill  in  equity. 

There  is,  however,  in  every  disjDOsition  of  goods  and  chat- 
tels, an  essential  circumstance  which  must  never  be  lost  sight 
of,  and  that  is,  that  the  transaction  must  be  bona  fide,  and  per- 
fectly free  from  fraud  or  collusion.  The  common  law  makes 
void  all  acts  that  depend  upon  fraud  or  collusion.  The  genius 
of  the  common  law  opposes  itself  to  every  species  of  fraud  or 
collusion,  but  is  tender  of  presuming  the  facts  from  circum- 
stances, knd  requires  every  thing  to  be  made  manifest  or 
plainly  inferable.  Therefore,  with  a  view  to  enforce  the 
principles  of  the  common  law,  several  statutes  have  made 
void  all  fraudulent  and  collusive  conveyances,  as  against 
creditors  and  purchasers.  The  object  of  these  statutes  is 
to  aid  the  common  law  in  ferreting  out  fraud  and  collu- 
sion; and  the  expounders,  by  legal  adjudications,  have  given 
them  a  very  liberal  construction,  so  as  to  supply  the  defect 
of  the  common  law,  and  have  extracted  from  them  certain 
operative  and  beneficial  rules  for  the  suppression  of  fraud. 
These  adjudications  have  fixed  certain  transactions  and  things 
as  evidence  of  fraud,  and  have  established  certain  requisites 
and  landmarks,  by  which  to  test  the  dealings  of  men.  These 
evidences  of  fraud,  and  these  required  landmarks,  may  some- 
times operate  unjustly  on  the  honest  dealings  of  men,  and  pro- 
duce some  inconvenience,  yet  the  weight  of  inconvenience  is 
trifling  when  compared  with  the  salutary  efficacy  and  influence 
whicli  they  have  in  regulating  certain  transactions. 
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These  adjudicated  rules  apply  themselves  to  the  condition  of 
things  as  they  are  found,  and  are  so  moulded  as  to 
[*312]  correspond  *with  their  nature,  as  they  generally  exist 
among  men,  and  in  this  respect,  have  made  a  material 
and  obvious  distinction  between  real  and  personal  property  as 
possession.  Since  the  introduction  of  conveyances  in  writing, 
and  transfers  through  the  medium  of  uses,  the  title  to  real 
estate  is  only  evidenced  by  the  title  papers;  the  visible  occu- 
pation and  use  furnish  no  evidence  of  the  possessor's  title. 
But  possession  and  use  of  personal  goods  are  the  strongest  in- 
dex of  ownership.  There  is  no  way  by  which  third  persons 
and  strangers  can  come  at  the  knowledge  of  who  is  the  owner 
of  personal  things,  but  by  seeing  in  whose  possession  they  are : 
there  is  no  other  general  medium  for  deciding  on  the  ownership 
of  such  property.  Possession  being  evidence  of  title  to,  and  the 
ownership  of,  personal  goods,  it  follows  as  a  legal  rule  of  de- 
cision, that  the  visible  possession  and  control  by  the  seller  of 
goods  and  chattels,  after  he  has  parted  with  his  property  in 
them,  with  the  consent  of  the  buyer,  is  evidence  of  an  inten- 
tion to  deceive  third  persons. 

It  is  settled  among  the  early  principles  of  the  common  law, 
that  if  a  conveyance  be  made,  purporting  to  be  a  conveyance 
of  personal  goods  immediately  and  absolutely,  that  it  is  void 
as  to  creditors  of  the  vendor,  unless  the  possession  accompanies 
the  conveyance.  Hence  it  is  an  established  rule,  that  an  abso- 
lute conveyance  of  personal  goods,  the  possession  of  which  re- 
mains mth  the  vendor,  is  of  itself  sufficient  evidence  of  fraud 
as  to  creditors.  It  is  not  merely  evidence  of  fraud  from  which 
fraud  may  or  may  not  be  inferred,  but  it  is  in  law  language  of 
itself  sufficient  evidence  of  fraud,  and  from  which  the  law  ex- 
clusively infers  that  there  is  fraud,  whether  intended  or  not,  so 
far  as  the  creditors  of  the  vendor  are  concerned.  This  con- 
clusion, however,  of  fraud,  arising  on  the  fact  of  possession  by 
the  vendor,  being  a  legal  presumption,  is  not  unconditionally 
absolute:  it  may  be,  in  certain  cases,  rebutted  and  explained 
by  legal  evidence,  if  such  evidence  and  such  retaining  of  pos- 
session by  the  vendor,  are  consistent  with  the  contract;  as,  if 
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it  be  a  conditional  sale,  or  a  mortgage;  or  if  it  is  part  of  the 
original  contract,  that  the  vendor  should  retain  possession  until 
after  a  default  should  be  made  in  the  condition  of  the  sale;  or 
where  the  situation  of  the  parties  or  the  goods  is  such  that  im- 
mediate possession  cannot  be  taken,  as  in  the  case  of  a  ship  at 
sea,  or  a  growing  crop;  or  where  from  any  other  legal  and 

bona  fide  circumstance,  immediate  possession  cannot 
[*313]     be  taken.     In  all  *such  cases,  the  possession  by  the 

vendor  after  he  has  parted  with  his  property  in  the 
goods,  is  consistent  with  the  conveyance,  and  may  be  explained 
by  parol  evidence;  but  no  evidence  can  be  admitted  to  ex- 
plain a  possession  which  is  inconsistent  with  the  contract. 

The  defendant  in  error,  in  this  case,  claims  under  a  mort- 
gage, the  consideration  of  which  is  supposed  to  be  correct  and 
valuable,  but  the  plaintiff  in  error  contends  that  the  mortgage 
is  not  bo7ia  fide,  that  it  is,  as  to  creditors  of  the  mortgagor, 
fraudulent  and  void.  As  to  the  possession  of  mortgaged 
goods,  a  mortgage  stands  on  tlie  footing  of  other  conveyances 
of  personal  things,  and  possession  must  accompany  the  con- 
veyance, unless  there  is  some  contract  or  circumstance,  by 
which  the  mortgagor  can  retain  the  possession  consistently 
with  the  contract.  In  the  cases  of  Harris  v.  Surrutier,  2  Pick., 
129,  and  Murray  v.  Riggs,  15  Johns.  Rep.,  571,  it  is  decided, 
that  if  a  creditor  takes  a  conveyance  from  his  debtor  of  personal 
goods,  to  secure  the  payment  of  his  debt,  this  being  his  only 
motive,  but  at  the  same  time  for  the  benefit  of  his  debtor,  in- 
serts provisions  that  delay,  hinder,  or  defraud  other  creditors, 
the  conveyance  is  bad.  In  the  case  of  Clow  v.  Woods,  5  Sergt. 
&  Rawle,  275,  it  was  held  in  the  case  of  a  mortgage  on  per- 
sonal goods  to  secure  the  payment  of  debts,  that  if  the  mort- 
gagor remained  in  possession  of  and  used  the  goods,  they  were 
subject  to  tljie  execution  of  another  creditor.  In  the  cases  of 
Homes  et  al.  v.  Crane,  2  Pick.,  Haskell  v.  Haskell,  3  Green., 
425,  it  is  decided,  that  where  a  debtor  sells  his  personal  effects, 
such  as  machinery,  &c.,  to  his  creditor,  with  a  condition  in  the 
bill  of  sale,  to  be  void  on  the  payment  of  tlie  debt,  and  the  cred- 
itor takes  possession  of  the  goods  and  then  leaves  them  to  tiie 
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debtor,  such  bill  of  sale  amounts  to  a  mortgage,  and  tlie  after 
possession  of  the  debtor  is  prima  facie  evidence  of  fraud.  In 
the  case  of  Paget  v.  Perchard,  1  Esp.  R.,  205,  the  creditor 
took  possession  under  his  bill  of  sale,  but  suffered  the  vendor 
to  sell  the  property  in  the  usual  way  of  his  trade,  and  such 
possession  was  adjudged  colorable,  and  the  bill  of  sale  void. 
In  the  case  of  Wordall  v.  Smith,  1  Camp.,  332,  Lord  Ellen- 
borough  said:  "There  must  be  a  bona  Jide,  exclusive,  and 
substantial  change  of  possession,  under  an  assignment,  or  it 
is  fraudulent  as  against  creditors.  A  concurrent  possession 
with    the    assignor    is    colorable.      The    possession    must    be 

exclusive." 
[*314]         ""In  the  case  under  consideration,  the  mortgagor 

retained  the  possession  of  the  goods  inconsistently  with, 
and  contrary  to  the  face  of  the  mortgage,  and  such  possession, 
unexplained  by  evidence,  is,  of  itself,  sufficient  evidence  of 
fraud  as  to  creditors.  No  evidence  was  offered  to  explain  that 
possession,  and  show  that  it  was  consistent  with  the  mortgage; 
and  it  is,  at  least,  doubtful  whether  such  evidence  could  have 
been  received  if  it  had  been  offered.  Such  evidence  would 
contradict  the  face  of  the  mortgage,  the  mortgage  being  positive 
and  direct  that  the  mortgagor,  at  the  time  and  place  of  making 
the  mortgage,  delivered  the  goods  to  the  mortgagee  to  hold  as 
his  own,  in  his  own  right,  subject  to  be  redeemed,  &c.  We 
incline  to  think  that  such  evidence  could  not  be  received  under 
this  mortgage,  if  it  were  offered.  It  is,  however,  wholly 
immaterial  whether  such  evidence  be  received  or  not.  The 
case  does  not  stop  at  that  point;  the  mortgagor  not  only  kept 
possession  of  the  goods,  but  he  also  used  and  treated  them  as 
his  own ;  converted  them  to  his  own  use ;  traded  and  trafficked 
on  them  as  his  own ;  sold  them  as  his  own,  and  converted  the 
proceeds  to  his  own  use.  These  proceedings  are  not  only 
contrary  to  the  face  of  the  mortgage,  but  are  inconsistent  with, 
and  in  direct  opposition  to  the  intention,  spirit  and  meaning  of 
it,  and  render  it  wholly  fraudulent  and  void  as  to  creditors, 
consequently,  th«  horse  in  question  is  subject  to  the  execution 
of  Jordan  (1). 
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Blackford,  J.,  being  indisposed,  was  absent. 
Per  Curiam. — The  judgment  is  reversed,  with  costs.    Cause 
remanded,  &c. 

C  Dewey,  for  the  plaintiff. 

J.  Fcurrington,  for  the  defendant. 

(1)  Vide  note  to  Chinn  v.  Russell,  Vol.  2  of  these  Rep.,  174;  Watson  et  al.  v. 
WiUiams  et  aL,  and  Hankms  et  <U.y.  Ingots,  in  this  Court,  May  term,  1835, 
poet. 


Cabtee  V.  Buckner. 


SviDKNCB — ^Pbactioe. — The  admissions  made  by  a  party,  examined  onder 
oath  on  a  trial  before  a  justice,  can  not  be  proved  in  the  Circuit  Court,  on 
appeal,  the  party  bdng  in  Court  on  the  trial  of  the  appeal,  and  not  there 
examined  (a). 

f*315]  *ERROR  to  the  Fermi^^tow  Circuit  Court.  Buckner 
was  the  plaintiff  below  and  Carter  the  defendant. 

M'KiNNEY,  J. — Assumpsit  before  a  justice  of  the  peace  on 
a  promissory  note.  Plea,  the  want  of  consideration.  Judg- 
ment for  the  plaintiff.  On  appeal  to  the  Circuit  Court,  the 
cause  was  submitted  to  the  Court  and  judgment  rendered  in 
favour  of  the  plaintiff  for  thirty-two  dollars  and  fifty  cents. 
To  reverse  this  judgment,  the  case  is  before  us  by  writ  of 
error. 

From  a  bill  of  exceptions,  it  appears  that  Carter,  the 
defendant  below,  to  prove  the  want  of  consideration,  intro- 
duced a  witness  to  prove  the  admissions  of  the  plaintiff,  made 
under  oath  on  the  trial  before  the  justice  of  the  peace,  he 
having  been  examined  as  a  witness  touching  such  want  of 
consideration;  that  the  Circuit  Court  refused  to  hear  the 
witness,  the  plaintiff  being  present  in  court  on  the  trial  of 

lo)    See  Cartel-  v.  Edir.  -rfs,  IG  Ind.,  238  ;  Rhode  v.  Louthain  el  al.,  8  Blackf.,  413. 
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t^e  appeal.    The  refusal  of  the  Circuit  Court  to  hear  this 
testimony  is  complained  of  as  error.  ,         •»      . 

^  Either  party,  plaintiff  or  defendant,  may  be  madea  witness 
by  statute:  in  actions  of  debt  or  assumpsit  before  a  justice  of 
the  peace,  and  in  the  event  of  appeals  in  such  ca.es  the  pro- 
visions of  the  statute  are  extended  to  the  Circuit  Cour  .     It 
was  as  competent  to  the  defendant  to  call  upon  the  P'o™  '»  *» 
answer  under  oath  in  the  Circuit  Court,  as  it  was  before  the 
iustice  of  the  peace.     This  provision  of  the  statute  constitut^ 
a  change  of  the  common  law,  and,  restricted  as  it  is,  is  found 
by  experience  to  be  assistant  to  the  advancement  of  just^ 
The  settled  rules  of  evidence  are,  however,  unchanged  by  the 
statute,  and  will  apply  in  its  application.     Perhaps  no  one  of 
the  rules  is  more  strictly  enforced,  than  that  which  require, 
the  best  evidence  the  nature  of  the  case  will  admit  of,  to  be 
produced.    The  rule  sustains  the  Circuit  Court  in  its  exclusion 
of  the  testimony  offered.     The  plaintiff  was  in  court,  and 
could  have  been  required  to  answer  to  the  plea  on  oath.     This 
was  not  done,  buf  a  witness  is  offered  to  prove  his  admissions 
made  under  oath  before  the  justice.     This  was  inadmissible. 

Other  admissions  or  confessions  of  the  plaintiff  would  have 

been  received,  or  if  he   had  been   examined  in  the  Circmt 

Court,  it  would  have  been  competent  to  have  proved  eontra- 

dictio;s,  discrepancies,  or  variances  occurring  in  1^- --— 

before  the  justice  of  the  peace,  and  that  m  the  Circuity  CouA 

It  is  true,  the  admissions  of  a  party  may  be  given  m 

r*3161     evidence  *against  him.     These  admissions  may  either 

'-  be  m  pais  or  of  record;  they  however  relate  to  the 

party,  without  violating  any  rules  of  evidence  which  apply 

when  the  party  is  constituted  by  statute  a  witness. 

It  is  clear  that  the  Circuit  Court  was  correct  in  excluding 

the  testimony. 

Blackford,  J.,  being  indisposed,  was  absent 
Per  amam.-Tlie  judgment  is  affirmed,  with  costs. 
J.  Whitcomb,  for  the  plaintiff. 
/.  Farrington,  for  the  defendant. 
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Bryan  v.  Fisher. 

Landlord  and  Tenant — Rent — Covenants. — A  leased  to  B,  for  a  number 
of  years,  a  dwelling  house  and  two  lots,  at  a  certain  annual  rent,  and 
covenanted  in  the  lease  to  make  some  additions  to  the  buildings,  and 
farnish  some  furniture  for  the  house.  The  tenant  entered  into  and  occupied 
the  premises,  and  the  landlord  sued  for  two  years'  rent.  Held,  that  the 
landlord's  not  having  made  the  additions,  &c.,  as  agreed  on,  was  no  bar  to 
the  action  (a). 

ERROR  to  the  Wayne  Circuit  Court. 

M'KiNNEY,  J. — Covenant  on  the  following  instrument  of 
writing : 

"Articles  of  agreement  made  and  entered  into  this  26th  day 
of  April,  1830j  between  Henry  Bryan  of  the  one  part,  and 
Elijah  Fisher  of  the  other  part,  both  of  Wayne  county  and 
State  of  Indiana,  witnesseth,  that  the  aforesaid  Henry  Bryan, 
on  iiis  part,  agrees  to  let  the  aforesaid  Elijah  Fisher  have  the 
house  and  two  lots  that  he,  the  said  Bryan,  now  occupies,  with 
all  the  buildings  thereon,  except  the  old  house  on  the  west  end 
of  said  lot,  and  the  ground  it  stands  on ;  and,  further,  the  said 
Bryan  agrees  to  furnish  the  said  Fisher  with  a  comfortable 
kitchen  for  the  use  of  said  house,  also,  a  crane,  also,  to  make  a 
bar,  and  furnish  the  bar  room  with  six  chairs,  also,  the  dining 
table,  kitchen  table,  and  table  that  stands  in  the  bar  room,  for 
the  term  of  five  years,  with  the  privilege  of  giving  up  said 
possession  to  said  Bryan  at  the  expiration  of  any  one  year  of 
said  term.  And  the  aforesaid  Elijah  Fisher  is  to  have  posses- 
sion of  said  premises  on  the  1st  day  of  June  next 
[*317]  ensuing;  and  said  Fisher  agrees  to  pay  to  said  ^Bryan 
sixty-five  dollars  for  each  year  he,  the  said  Fisher, 
occupies  said  premises,  to  be  paid  at  the  expiration  of  each 
year ;  and  the  aforesaid  Fisher  is  to  take  good  care  of  the  above 
property." 

The   plaintiff,  in  his  declaration,  in  which  he  recites  the 

(a)   Spencer  v.  Burton,  5  Blackf.,  67;  Clifford  v.  Smith,  i  Ind.,  377;   Pichens  v.  Bozell,  11 
Id..  275. 
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articles  of  agreement,  avers  that  although  he  has  well  kept  his 
covenants  with  the  defendant,  and  faithfully  delivered  to  him 
the  possession  of  the  said  premises  on  the  said  1st  day  of  June, 
1830,  which  possession  the  defendant  retains,  and  ever  since 
has  retained  undisturbed,  and  also  furnished  the  defendant 
with  a  comfortable  kitchen  on  said  premises,  &c.,  a  crane,  also 
made  a  bar,  and  furnished  the  bar  room  with  six  chairs,  a 
dining  table,  kitchen  table,  and  the  table  that  stood  in  the  bar 
room,  yet  says  that  the  defendant  has  wholly  failed  to  keep  his 
covenant  with  the  plaintiiF  in  this,  to  wit,  that  the  defendant 
hath  not  paid  the  plaintiff  the  sum  of  sixty-five  dollars  for 
each  year  he,  the  said  defendant,  occupied  the  said  premises,  or 
any  part  thereof,  and  avers  that  the  defendant  has  occupied  the 
premises  two  entire  years,  and  that  he  has  broken  his  covenant 
in  this,  that  he  has  not  taken  good  care  of  the  premises.  The 
plaintiff  proceeds  to  designate  and  aver  particular  instances  of 
waste  and  injury  done  to  the  premises,  &c. 

The  defendant  craved  oyer,  and  demurred  to  so  much  of  the 
declaration  and  its  breaches  as  relates  to  his  covenant  to  take 
good  care  of  the  premises.  The  demurrer  was  sustained.  He 
then  pleaded  three  pleas,  to  the  two  first  of  which  replications 
were  filed  by  the  plaintiff,  on  which  there  were  issues  to  the 
country.  To  the  third  plea  the  plaintiff  demurred  specially; 
the  demurrer  was  overruled,  and  final  judgment  rendered  in 
favour  of  the  defendant. 

The  assignment  of  errors  presents  for  our  consideration  the 
correctness  of  the  judgment  of  the  Circuit  Court  in  overruling 
the  demurrer  to  the  third  plea,  and  rendering  final  judgment 
in  favour  of  the  defendant.  We  will  confine  our  remarks  to 
the  third  plea,  as  the  previous  proceedings  in  the  cause  are 
undoubtedly  correct.  The  plea  is  exceedingly  prolix,  resulting 
without  doubt  from  the  view  taken  of  his  defense  by  the 
defendant,  and  forbids  our  doing  more  than  noticing  the 
grounds  upon  which  it  is  relied  on  as  a  bar  to  the  action. 

The  defendant,  as  to  so  much  of  the  covenant  and  declara- 
tion as  relates  to  the  non-payment  of  rent  at  sixty-five  dollars 
per  annum,  says  actio  non,  because  he  alleges  that  by  the 
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[*318]  deed  the  ^plaintiff  was  bound  to  let  him  have  the 
house  and  two  lots,  &c.,  designated  in  the  deed,  and 
also  to  fiirnish  forthwith  a  comfortable  kitchen,  &c.,  for  the  use 
of  the  premises,  for  the  term  of  five  years  from  the  1st  day  of 
June,  1830,  for  and  in  consideration  of  the  sum  of  sixty-five 
dollars,  in  annual  payments ;  whereby  it  is  averred  "  the  use 
and  occupation  of  all  the  buildings  on  the  said  lots  for  the 
term  aforesaid,  and  the  immediate  furnishing  of  the  said 
kitchen,  and  other  articles  in  said  deed  of  covenant  mentioned, 
became  and  was  a  condition  precedent  in  the  said  covenant,  to 
be  first  performed  by  the  said  plaintiif,  before  the  said  defend- 
ant was  bound  to  do  and  perform  any  thing  on  his  part,  or  to 
pav  the  said  rents."  The  defendant  further  avers,  that  the 
plaintiif  did  not  furnish  or  allow  him  to  use  and  enjoy  all  the 
buildings  on  said  premises,  or  keep  him  in  peaceable  possession 
of  the  same,  or  erect  said  new  kitchen  on  said  premises  as 
aforesaid,  forthwith;  "but,  on  the  contrary,  that  the  plaintiff, 
soon  in  the  year  1830,  tore  down  forcibly  and  removed  ofi"  and 
from  the  said  two  lots  so  leased  as  aforesaid,  a  back  building  to 
the  principal  front  building  on  said  lots,  and  forcibly  used  and 
occupied  the  same  during  all  the  time  elapsed  since  the  date  of 
said  covenant  to  this  time,  by  renting  the  same  for  thirty 
dollars,  and  receiving  said  rents,  and  for  a  long  time,  to  wit, 
three  months  from  the  said  1st  of  Jime,  1830,  refused  to  build 
said  kitchen  on  said  premises;"  that  he  forcibly  used  and 
occupied  the  same,  &c. ;  that  during  the  time  he  has  been  in 
possession  of  the  premises  aforesaid,  the  plaintiff  has  hindered 
and  molested  him  in  the  quiet  and  peaceable  possession  of  the 
same,  &c. 

We  think  the  plea  entirely  indefensible,  and  obnoxious  to 
additional  objections  to  those  taken  to  it  by  the  special  demur- 
rer. It  presents  distinct  and  substantial  matters  in  bar  of  the 
action,  neither  of  which,  singly  pleaded,  would  be  sufficient. 
Facts  should  be  pleaded,  and  not  conclusions  of  law.  From 
facts  properly  presented,  deductions  of  law  are  drawn  and 
applied  to  the  case.  Upon  independent  covenants,  each  party 
is  entitled  to  an  action,  and  when  a  landlord  enters  upon  the 
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possession  of  a  tenant  and  commits  a  trespass,  he  is  liable  as  a 
trespasser.  Waiving,  however,  other  objections  to  the  plea,  we 
will  examine  it  only  so  far  as  it  is  relied  upon  as  a  bar,  by  its 
showing  a  condition  precedent,  or  rather  from  the  assumption 
that  the  covenants  between  the  parties  are  dependent. 
[*319]  *The  plea  assumes  that  the  agreement  contains  cove- 
nants to  be  performed  by  the  plaintiff,  the  performance 
of  which  is  essential  to  a  recovery  against  the  defendant,  and 
that,  therefore,  the  non-performance  of  such  covenants,  re- 
garded as  conditions  precedent,  would  be  a  bar  to  the  action. 
It  is  correct,  as  a  general  rule,  that  if  there  be  in  an  agreement 
a  condition  precedent,  its  performance  is  necessary  to  entitle  a 
party  to  recover.  It  is,  therefore,  material  to  inquire,  whether 
the  articles  of  agreement  upon  which  this  action  is  brought, 
contain  a  condition  precedent  or  not? 

In  determining  whether  covenants  are  independent  or  de- 
pendent, certain  rules  have  been  laid  down,  enabling  courts 
to  reach  the  intention  and  meaning  of  the  parties,  when  the 
instrument  in  its  terms  is  vague  and  obscure:  1.  If  a  day  be 
appointed  for  the  payment  of  money  or  part  of  it,  or  for  doing 
any  other  act,  and  the  day  is  to  happen,  or  may  happen,  before 
the  thing  which  is  the  consideration  of  the  money  or  other  act,  ■ 
is  to  be  performed,  an  action  may  be  brought  for  the  money,  or 
for  not  doing  such  other  act  before  performance ;  for  it  appears 
that  the  party  relied  upon  his  remedy,  and  did  not  intend  to 
make  the  performance  a  condition  precedent;  and  so  it  is  where 
no  time  is  fixed  for  the  performance  of  that  which  is  the  con- 
sideration of  the  money  or  other  act.  2.  When  a  covenant 
goes  only  to  part  of  the  consideration  on  both  sides,  and  a 
breach  of  such  covenant  may  be  paid  for  in  damages,  it  is  an 
independent  covenant,  and  an  action  may  be  maintained  for  a 
breach  of  the  covenant  on  the  part  of  the  defendant,  without 
averring  performance  in  the  declaration.  The  cases  of  Boo7ie 
V.  Eyre,  1  H.  Bl.  Rep.,  273,  note,  and  Campbell  v.  Jones,  6  T. 
R.,  570,  are  cited  as  illustrations  of  the  latter  rule.  From 
these  3ases,  with  which  Harden  v.  Hay  den,  2  Marsh.  R.,  359, 
and  Payne  v.  Bettisworth,  ib.  427,  are  accordant,  it  is  settled 
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''tkat  where  a  party  has  received  a  part  of  the  consideration 
for  which  he  entered  into  the  agreement,  it  would  be  unjust 
that  because  he  has  not  had  the  whole,  he  should  therefore  be 
permitted  to  enjoy  that  part,  without  either  paying  or  doing 
anything  for  it;  and  moreover,  as  remarked  in  Campbell  v. 
Jones,  the  damages  sustained  by  the  parties  would  be  unequal, 
if  such  covenant  were  held  to  be  a  condition  precedent."    The 

law  thus  settled,  does  not  in  its  operation  leave  the 
[*320]     party,  who  is  compelled  to  perform  *his  agreement, 

without  a  remedy,  for  he  can  recover  damages  for  a 
loss  in  not  having  received  the  whole  consideration. 

Applying  either  of  the  rules  to  the  agreement  in  this  case,  it 
s  demonstrable  that  the  covenants  must  be  regarded  as  inde- 
pendent, and  the  plea  consequently  bad.  Here,  the  giving  of 
the  possession  of  the  house  and  lots  was  the  principal  covenant 
on  the  part  of  the  plaintiff;  it  stands  distinct;  the  inducement 
to  the  covenant  of  the  defendant,  and  the  furnishing  the 
kitchen,  crane,  &c.,  is  a  part  only  of  the  consideration  of  the 
defendant's  contract,  contributing  certainly  to  the  enjoyment 
of  the  premises,  but  without  which  the  premises  are  of  value. 
The  defendant  was  to  have  possession  on  the  1st  day  of  Jwie, 
and  the  plaintiff  was  to  furnish  a  kitchen,  &c.,  but  at  what 
time  is  not  mentioned;  the  law  would  require  within  a  reason- 
able time.  If  that  time  be  unreasonably  and  injuriously  to 
the  interests  of  the  defendant,  protracted,  he  has  his  remedy  by 
action.  It  would  form  only  a  part  of  the  consideration  of  the 
defendant's  contract,  and  not  operate  as  contended  a  bar  to  the 
plaintiff's  action.  Suppose  the  crane  not  to  have  been  fur- 
nished, or  either  of  the  tables  mentioned,  should  the  defendant 
have  the  enjoyment  of  the  premises  two  years  and  not  be  liable 
for  rent?  Such  a  conclusion  is  palpably  repugnant  to  the  feel- 
ings, and  surely  in  conflict  with  the  intention  and  meaning 
of  the  parties.  If  these  secondary  objects,  promotive  of  the 
enjoyment  of  the  defendant,  were  not  provided,  when,  in  the 
interval  between  the  execution  of  the  articles  of  agreement 
and  the  1st  of  June  ensuing,  time  sufficient  may  have  been 
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afforded,  why  take  possession  unless  he  looked  to  his  remedy 
by  action,  or  why  continue  in  possession  two  years  as  admitted  ? 

By  either  of  the  rules  for  expounding  contracts,  the  defend- 
ant is  concluded.  By  the  first,  from  his  covenant  to  pay  sixty- 
five  dollars  rent,  annually,  during  the  term  of  five  years,  he 
continuing  in  the  possession  of  the  premises ;  and  by  the  second, 
because  the  plaintiff's  undertaking  to  furnish  the  kitchen,  &c., 
constituted  only  a  part  of  the  consideration  of  the  defendant's 
contract.  The  plea  being  insufficient,  we  are  of  opinion  that 
the  demurrer  should  have  been  sustained,  and  the  pending 

issues  tried. 
[*321]         *Blackford,  J.,  being  indisposed,  was  absent. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Rariden  and  0.  H.  8mith,  for  the  plaintiff. 

M.  M.  Ray,  for  the  defendant. 

(1)  The  assignee  of  Thomas  Oresswell,  a  bankrupt,  brought  an  action  of 
covenant  against  H.  M.  Cresswell  on  an  agreement,  by  which  T.  C.  assigned  to 
H.  H.  G.  a  certain  Scotch  fishery,  and  agreed  not  to  interfere  in  the  business 
BO  assigned ;  and  in  consideration  of  the  said  assignment  and  covenant,  H.  R. 
C.  agreed  to  pay  T.  C.  an  annuity  of  £250,  by  quarterly  payments.  Breach, 
the  non-payment  of  £62  10s  for  the  quarter  ending,  &c.  Plea,  that  before 
the  £62  10s.  became  due,  T.  C.  interfered  with  and  acted  in  the  trade 
assigned  to  the  defendant.     Demurrer  to  the  plea. 

Park,  J. — "  In  this  case  our  judgment  must  be  for  the  plaintiff.  Whatever 
confusion  may  prevail  among  the  earlier  cases  on  the  subject  of  dependent  or 
independent  covenants,  the  rule  seems  now  to  be  well  understood,  as  ably 
tnd  clearly  laid  down  by  Mr.  Sergt.  Williams  in  his  note  to  Pordage  v.  ColBf 
I  Wms.  Saund.,  320  b ;  namely,  '  That  where  a  covenant  goes  only  to  part  of 
the  consideration  on  both  sides,  and  a  breach  of  such  covenant  may  be  paid 
for  in  damages,  it  is  an  independent  covenant,  and  an  action  may  be  main- 
tained for  a  breach  of  the  covenant,  without  averring  performance  in  the 
declaration.'  In  the  present  case,  the  engagement  not  to  interfere  in  the 
Scotch  fish  business  formed  only  a  part  of  the  consideration  for  the  defend- 
ant's covenant.  Another  and  most  material  part  was  the  assignment  of  the 
Scotch  fishery,  and  the  case  falls  directly  within  the  principle  established  by 
Boone  v  Eyre.  There,  the  plaintiff  having  conveyed  to  the  defendant  the 
equity  of  redemption  of  a  plantation  in  the  West  Indies,  together  with  the 
stock  of  negroes  thereon,  and  having  covenanted  that  he  had  a  good  title  to 
the  whole,  and  that  the  defendant  should  quietly  enjoy,  the  defendant 
covenanted  to  pay  an  annuity  to  the  plaintiff  on  lus  performing  every  thing 
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on  his  part  to  be  performed.  In  an  action  for  non-payment  of  the  annuity, 
the  defendant  pleaded  that  the  plaintiff  was  not,  at  the  time  of  the  convey- 
ance, legally  possessed  of  the  negroes,  and  so  had  not  a  good  title  to  con- 
vey; but  the  plea  was  held  ill  on  demurrer;  the  court  of  king's  bench 
observing,  that  if  such  a  plea  were  allowed,  want  of  title  to  any  one  negro 
would  bar  the  action.  So  here,  if  T.  Cresmmll  had  sold  only  one  barrel  of 
fish,  it  might  with  equal  propriety  be  urged  as  a  bar  to  the  present  action." 

The  other  cases  cited  and  commented  on  by  the  judge,  are  Campbell  v. 
Jones,  6  T.  E.,  570 ;  Glazebrook  v.  Woodrow,  8  T.  R-,  366 ;  Haveloek  v.  Geddes, 
10  East,  555 ;  FothergUl  v.  Walton,  2  B.  Moore,  630.  And  he  concludes  aa 
follows:  "The  substantial  part  of  the  agreement,  in  the  present  instance,  is 
the  assignment  of  the  fishery  in  Scotland;  I  am  therefore  of  opinion,  that, 
according  to  all  the  cases,  our  judgment  must  be  for  the  plaintiff." 

The  other  judges  expressed  similar  opinions  and  referred  also  to  Kingstc* 
v.  Preston,  Doug.,  690,  and  The  Duke  of  St.  Albans  v.  Shore,  1  H.  BL,  27'). 
And  Gaselee,  J.,  said:  "The  annuity  to  be  paid  by  the  defendant  was  in 
consideration  of  two  things:  one,  the  assignment  of  the  fisliery  in  Scotland; 
the  other,  T.  Cresswell's  giving  up  that  branch  of  business.  Upon 
[*322]  the  authority  of  ®all  the  cases,  therefore,  the  reKnquishment  of  the 
business  not  forming  the  whole  of  the  consideration  for  the  payment 
of  the  annuity,  the  covenant  not  to  interfere  must  be  esteemed  an  independ- 
dent  covenant."  Carpenter,  a^gnee  of  T.  Cresswell  v.  S.  R.  Cresswell,  4 
Bingh.,  409. 


Hays  and  Others  v.  Lanier  and  Others. 

PutADiNG — Parties — An  unincorporated  company  must  sue  in  their  indi- 
vidual names,  and  not  in  the  name  of  the  firm  (a). 

Same. — Semble,  that  a  promissory  note  payable  to  a  firm  may  be  filed  under 
the  statute,  instead  of  a  formal  declaration,  if  the  writ  contain  the  names 
of  the  partners  (6). 

ERROR  to  the  Morgan  Circuit  Court. 

Stevens,  J. — By  the  4th  section  of  the  act  of  1833,  amend- 
ing the  act  regulating  the  practice  at  law,  it  is  declared  that  in 
actions  at  law  for  the  recovery  of  specific  sums  of  money  upon 

(o)  Dar»»  V.  Huhhai  i,  4  Blackf.,   50;  Hughet  v.  Walk«~,  Id.,  50;  6  Id.,  213;  Id.,  255  ;  1© 
Ind.,  218. 
(6)  Thompson  v.  CoquiUard,  post,  437, 
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bills  or  promissory  notes,  it  is  not  necessary  to  file  a  formal 
declaration,  but  that  the  filing  of  such  notes  in  the  clerk's 
office,  shall  be  a  sufficient  foundation  for  the  suit,  and  process 
shall  issue  thereon,  &c. ;  and  to  which  the  defendant  may 
appear,  &c 

Under  this  statute,  a  company  of  merchants  trading  under 
the  style  and  firm  of  Stapp,  Lanier  &  Co.,  brought  the  action 
now  under  consideration,  without  a  declaration,  against  James 
W.  Says  and  Thomas  Heck,  merchants,  trading  under  the 
style  and  firm  of  Hays  &  Heck,  and  John  Wheatly,  upon  a 
promissory  note  in  these  words  and  figures :  "$374.73.  Three 
months  after  date,  we  or  either  of  us  promise  to  pay  Stapp, 
Lanier  &  Co.  three  hundred  and  seventy-four  dollars  and 
seventy-three  cents,  with  interest  from  date,  for  value  received. 
Hays  &  Heck,  John  Wheatly." 

The  process  which  issued  against  Hays  &  Heck  and  John 
Wlieatly  is  spread  upon  the  record  by  a  bill  of  exceptions,  and 
is  in  the  name  of  Stapp,  Lanier  &  Co.,  without  setting  out  the 
individual  names  of  the  several  parties,  or  in  any  way  showing 
who  the  persons  are  that  compose  the  firm  of  Stajyp,  Lanier  & 
Co.  The  defendants  appeared  to  the  process  and  moved  tQ 
quash  the  writ,  but  the  motion  was  overruled.  They  then 
filed  a  general  demurrer,  which  was  also  overruled, 
[*323]  and  a  final  ^judgment  rendered  that  Stapp,  Lanier  & 
Co.  recover,  &c.,  without  stating  who  they  were. 

The  only  question  before  this  Court  is,  whether  the  defend- 
ants in  error  can,  in  their  collective  capacity,  under  the  style 
and  name  of  Stapp,  Lanier  &  Co.,  prosecute  and  maintain  this 
action  ? 

There  is  no  principle  more  certainly  and  satisfactorily  settled 
than  that,  in  all  actions,  the  writ  and  declaration  must  both 
set  forth,  accurately,  the  christian  and  surname  of  each  plaintifi" 
and  each  defendant,  unless  the  party  is  a  corporation,  known 
to  the  law  by  an  artificial  name,  and  is  authorized  to  sue  and 
be  sued  in  such  corporate  name.  This  rule  of  law  and  practice 
is  sustained  by  reason,  justice,  and  the  highest  authorities.  In 
the   case   now  before  us,  the   defendants  in  error  are  not  a 
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corporation  known  to  the  law  by  the  artificial  name  of  Stapp, 
Lanier  &  Co. ;  they  are  natural  persons,  and  must  sue  in  their 
individual  names.  It  is  also  equally  well  settled  that  in 
all  cases  of  contracts,  if  it  appears  upon  the  face  of  the  writ  or 
declaration  that  there  are  other  obligees  who  are  not  named,  it 
is  fatal  on  demurrer.  In  this  case,  the  note  and  writ  both  show 
that  there  are  other  obligees  who  are  not  named ;  this  is  fatal 
on  demurrer.  1  Chitt.  PL,  7;  2  Johns.  Gas.,  384;  Bentley  et 
al.  V.  Smith  et  al.,  3  Gaines'  R.,  170;  Anderson  v.  Martindale, 
1  East,  497. 

It  is,  however,  said  that  the  statute  authorizes  such  proceed- 
ings as  these.  That  appears  to  us  to  be  an  entire  mistake. 
The  statute  dispenses  with  a  formal  declaration,  but  it  does 
not  dispense  with  the  parties  to  the  suit.  Suppose  the  payees 
to  be  idiots,  lunatics,  or  infants,  does  the  statute  remove  their 
disabilities,  and  authorize  them  to  sue  in  their  own  names, 
without  committees,  guardians,  &c.?  The  case  is  a  very  plain 
one;  the  statute  has  nothing  whatever  to  do  with  the  subject 
of  the  parties  to  the  suit.  Suppose  the  writ  in  this  case,  instead 
of  issuing  in  the  form  it  did,  had  issued  in  the  name  of  3Iilton 
Stapp,  James  F.  D.  Lanier,  &c.,  partners,  trading  under  the 
style  and  firm  of  Stapp,  Lanier  &  Co.,  would  there  have  been 
ftny  difficulty?  It  is  apprehended  that  there  could  not  have 
been  any;  the  record,  proceedings  and  judgment  could  have 
followed  the  writ,  and  all  might,  perhaps,  have  been  correct  (1). 

Blackford,  J,,  being  indisposed,  was  absent. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 

P.  Sweetser  and  B.  Bull,  for  the  plaintiffs. 

C.  Fletcher,  for  the  defendants. 
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[*324]         *JuDAH,  Administrator,  v.  Dyott. 

Demand. — An  action  does  not  lie  against  an  agent  or  factor  for  not  ac- 
counting until  after  a  demand  to  account  {a) . 

Limitations. — The  statute  of  limitations  in  such  action  does  not  begin 
to  run  until  a  demand  has  been  made. 

Pleading. — Qmere,  whether  in  actions  against  agents'or  factors  for  not 
accounting,  the  contract  should  not  be  specially  declared  on? 

ERROR  to  the  Marion  Circuit  Court. 

Blackpoed,  J. — Indebitatus  assnvipsit  by  Dyott  against 
Judah,  administrator  of  Brandon,  Two  counts :  one  for  goods 
sold  and  delivered  to  the  intestate ;  the  other,  for  money  had 
and  received  by  the  intestate  to  the  plaintiff's  use.  There  was 
a  third  count,  stating  a  promise  by  the  administrator  to  pay 
the  debt,  but  to  that  count  a  nolle  prosequi  was  afterwards 
entered.  Two  pleas,  the  general  issue,  and  the  statute  of 
limitations.  Issue  on  the  first  plea.  Replication  to  the  second 
plea  and  issue.  Verdict  for  the  plaintiiF  below.  Motion  for  a 
new  trial  overruled,  and  judgment  on  the  verdict. 

The  proof  was  that  Brandon  had  a  certain  quantity  of  medi- 
cines in  his  possession  belonging  to  Dyott,  which  the  former 
had  received  from  the  latter  to  be  sold  on  a  commis- 
[*325]  sion  of  twenty-five  per  ^cent.,  and  that  Brando?],  sold 
the  principal  part  of  the  medicines,  if  not  the  whole, 
before  his  death. 

This  evidence  was  not  sufficient  to  maintain  the  action. 
Brandon  was  merely  the  agent  of  Dyott  for  the  sale  of  the 
medicines,  and  was  not  liable  to  his  principal  for  the  proceeds 
of  the  sale,  without  a  special  demand  previously  made;  nor  is 
his  administrator  liable,  without  a  previous  demand  on  himself 
or  his  intestate.  When  goods  are  received  to  be  sold  on  com- 
mission, the  law  implies  a  contract,  if  no  other  be  expressed, 
that  the  agent  shall  not  be  liable  for  any  am)unt  received  for 
the  sale,  until  a  demand  of  payment  has  been  made.    It  is  true, 

(o)  2  lud.,  325  ;  13  Id.,  20G. 
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positive  evidence  of  the  demand  is  not  always  required.  The 
circumstances  proved  may  sometimes  be  such  as  will  authorize 
a  jury  to  presume  a  demand.  But  in  the  case  before  us,  there 
was  no  kind  of  evidence  that  a  demand,  either  on  the  intestate 
or  on  his  administrator,  had  been  made  before  the  commence- 
ment of  the  suit;  nor  were  there  any  circumstances  proved 
from  which  any  such  demand  could  be  presumed.  The  action, 
therefore,  was  not  sustained  by  the  evidence.  Topham  v. 
Braddick,  1  Taunton,  572;  Armstrong  v.  Smith,  Hay  term, 
1833  (1). 

The  statute  of  limitations  was  pleaded  in  this  cause,  but  the 
record  presents  us  with  no  question  relative  to  that  plea  which 
it  is  necessary  to  decide.  It  may  not  be  improper,  however,  to 
observe  that  as  the  cause  of  action  does  not  accrue  in  cases  like 
the  present  until  a  demand,  the  statute  of  limitations  can  not 
be  said  to  commence  running  until  after  the  demand.  Topham 
V.  Braddiok,  1  Taunton,  572. 

Whether,  in  these  cases  against  a  commission  merchant,  the 
contract  should  not  be  specially  declared  on,  or  whether  the 
evidence  rendering  him  liable  may  be  introduced  under  a 
general  count,  is  a  question  which  we  are  not  called  on  now  to 
decide.  We  conceive  that,  let  the  point  as  to  pleading  be  what 
it  may,  the  question  as  to  evidence  is  very  clear.  The  plaintiif, 
having  failed  to  prove  a  demand  of  the  money  sued  for,  was 
not  entitled  to  the  verdict  he  obtained,  and  the  new  trial  applied 
for  by  the  defendant  ought  to  have  been  granted. 

P&r  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  <fec. 

C.  Fletcher,  for  the  plaintiff. 

S.  Merrill  and  J.  H.  Scott,  for  the  defendant. 

(1)  Ante,  p.  251,  and  citations  in  note 
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[*326]  *HoGG  V.  The  State. 

Indictment — Larceny. — An  indictment  for  larceny,  charging  that  the  goods 
stolen  were  the  property  of  A,  is  not  sustained  by  proof  that  they  belonged 
to  A  &  B  as  partners,  and  that  they  were,  at  the  time  of  the  larceny,  in 
A*8  possession  (o). 

ERROR  to  the  Clark  Circuit  Court. 

Stevens,  J. — Hogg  was  indicted  for  feloniously  stealing, 
taking  and  carrying  away  two  barrels  of  whisky,  of  the  value 
of  nineteen  dollars,  of  the  goods  and  chattels  of  one  James  C. 
Caldwell,  and  was  tried  upon  the  plea  of  not  guilty,  found 
guilty,  and  sentenced  to  two  years'  imprisonment  at  hard  labor 
in  the  State's  prison,  &c. 

Upon  the  trial  of  the  issue  before  the  jury,  a  question  arose 
upon  the  evidence  whether  the  goods  and  chattels  stolen  were 
the  individual  and  sole  goods  and  chattels  of  the  said  Caldwell, 
as  charged  in  the  indictment,  or  whether  they  were  owned  by 
said  Caldwell  and  one  FuUon,  as  partners.  The  defendant's 
counsel  then  asked  the  Court  to  charge  the  jury  that  if  they 
found  that  the  said  Caldwell  &  Fulton,  as  partners,  were  the 
owners  of  the  said  goods  and  chattels,  and  not  the  said  Caldwell 
alone,  as  charged  in  the  indictment,  they  should  acquit  the 
defendant,  which  charge  the  Court  refused  to  give,  but  charged 
the  jury  that  although  they  might  find  the  ownership  of  the 
goods  to  be  in  the  said  Caldwell  &  Fulton,  as  partners,  and  not 
in  the  said  Caldwell  alone,  yet  if  they  found  that  they  were 
in  the  possession  of  the  said  .  Caldwell,  they  should  find  the 
defendant  guilty. 

The  only  question  arising  upon  this  record  is  whether  the 
Court  should  have  given  the  instructions  asked,  and  whether 
the  instructions  given  are  erroneous? 

There  is  no  principle  better  settled  than  that,  in  all  indict- 
ments for  an  injury  done  to  the  person  or  property  of  an 
individual,  the  christian  and  surname  of  the  party  injured  must 

(o)    Winder  v.  The  HlaU,  25  Ind.,  ii-t. 
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be  stated,  if  the  party  injured  be  known.  In  indictments  for 
larceny,  if  the  party  injured  be  not  known,  the  indictment 
must  state  the  property  to  be  the  goods  and  chattels  of  some 
person  unknown;  or  if  the  indictment  be  for  stealing  the 
shroud  of  a  dead  person,  it  must  state  it  to  be  the  goods  and 

chattels  of  the  executor  or  administrator.  But  where 
[*327]     *goods  are  stolen  out  of  the  possession  of  a  bailee,  they 

may  be  described  in  the  indictment  as  the  property  of 
the  bailor  or  bailee,  as,  for  instance,  cattle  in  the  possession  of 
an  agister,  goods  entrusted  to  a  person  for  safe  keeping  or  to 
carry,  cloth  in  the  hands  of  a  tailor  to  make  into  clothes,  goods 
pawned,  goods  let  with  ready  furnished  lodgings,  and  the  like; 
in  all  such  cases  the  goods  and  chattels  may  be  laid  to  be  the 
goods  and  chattels  of  either  the  true  owner  or  the  possessor, 
because  the  possession  is  distinct  from  the  true  ownership,  and 
the  person  who  thus  has  possession  has  a  special  property  in 
the  goods  and  chattels  possessed,  and  may  maintain  an  action 
for  a  trespass  committed  on  them,  in  his  own  name.  But  if 
the  goods  and  chattels  are  in  the  possession  of  a  servant,  or  a 
married  woman,  they  must  be  stated  in  the  indictment  to  be 
the  goods  and  chattels  of  the  master,  or  the  husband,  the 
possession  of  the  servant  being  the  possession  of  the  master, 
and  the  possession  of  the  wife  being  the  possession  of  the 
husband:  neither  the  servant  in  the  one  case,  nor  the  wife  in 
the  other,  has  any  special  property  in  the  goods,  and  no  action 
can  be  maintained  in  the  name  of  either  of  them  for  a  trespass 
committed  on  the  goods. 

And  in  the  case  of  indictments  for  the  stealing  of  goods  and 
chattels  from  partners  or  joint  owners,  all  the  partners  or  joint 
':)wners  must  be  correctly  named,  if  known;  if  they  are  not 
known,  or  part  only  of  them  known,  the  indictment  must  allege 
them  to  be  the  goods  and  chattels  of  some  persons  unknown. 
The  right  of  property  in  the  goods  and  chattels  vests  in  the 
whole  of  the  partners,  and  not  in  one  or  more  of  them,  and 
hence  they  must  be  all  named.  The  possession  of  the  goods 
and  chattels  by  one  of  the  partners  does  not  authorize  the 
goods  to  be  charged  as  the  goods  of  the  individual  partner  who 
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thus  possesses  them,  because  he  does  not  stand  upon  the  footing 
of  a  bailee.  He  can  not  maintain  an  action  in  his  own  name 
for  a  trespass  committed  upon,  or  an  injury  done  to  the  goods 
and  chattels,  as  a  bailee  can.  His  possession  is  the  possession 
of  the  whole  of  the  partners,  and  the  doctrine  of  special  property 
can  not  arise.  The  authorities  to  sustain  this  view  of  the  law 
on  the  subject  under  consideration  are  numerous  and  satisfac- 
tory, and  we  think  no  doubt  exists.  As  to  the  argument  of 
inconvenience,  we  have  nothing  to  do  with  it :  we  do  not  make 
law:  our  business  is  to  declare  what  the  law  is.  2  Hawk,  ch., 
25;  2  Hale,  181;  1  Hale,  513;  1  Leach,  356,  463, 
f*328]  464,  n.,  536;  *2  Leach,  875;  2  East,  652,  653,  654; 
Bex  V.  Remnant,  Russ.  &  Ry.,  136;  Bex  v.  Scott, 
Russ.  &  Ry .,  13 ;  Bex  v.  Belstead,  Russ.  &  Ry .,  41 1 ;  Bex  v. 
Brunswick,  Ry.  &  Moody,  26 ;  Bex  v.  Wilkinson,  Russ.  &  Ry., 
480.  Indictments  for  stealing  the  goods  and  chattels  of  part- 
ners and  joint  owners  are  now  regulated  in  England  by  the 
statute,  7  Geo.  4.  c,  64,  s.  14,  but  that  statute  is  not  in  force 
here,  and  we  have  no  statute  on  the  subject  (1). 

We  think  that  the  Circuit  Court  should  have  given  the 
instructions  asked,  and  that  the  instructions  given  are  erroneous. 

Blackfoed,  J.,  being  indisj)Osed,  was  absent. 

Ber  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

J.  H.  Thompson,  for  the  plaintiff. 

W.  Hei'od,  for  the  State. 

(1)  "Formerly,  where  goods  stolen  were  the  property  of  partners,  or  joint 
owners,  all  the  partners  or  joint  owners  must  have  been  correctly  named  in 
the  indictment;  otherwise,  the  defendant  would  have  been  acquitted.  But  to 
avoid  this  difficulty  the  Stat.  7  Geo.  4.  c.  64,  s.  14,  provides  that  in  any 
indictment  or  information  for  any  felony  or  misdemeanor,  wherein  it  shall  be 
requisite  to  state  the  ownership  of  any  property  whatsoever,  whether  real  or 
personal,  which  shall  belong  to  or  be  in  the  possession  of  more  than  one 
person,  whether  such  persons  be  parti>ers  in  trade,  joint  tenants,  parceners, 
or  tenants  in  common,  it  shall  be  sufficient  to  name  one  of  such  persons,  and 
to  state  such  property  to  belong  to  the  person  so  named,  and  another  or 
others,  as  the  case  may  be."  Arch.  Cr.  PL,  13.  As  to  whose  property  the 
goods  stolen  should  be  alleged  in  the  indictment  to  be,  in  a  great  variety  of 
cases,  see  Arch.  Cr.  PL,  11-15,  128,  129 ;  Roscoe's  Ev.  Cr.  Cas.,  512-520.      • 
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Cox  and  Others  v.  Way,  Commissioner. 

Contract — Pleading. — To  an  action  on  a  bond  for  the  performance  of 
certain  work  within  a  specified  time,  a  plea  that  the  plaintiff  made  anothei 
contract  with  one  of  the  obligors,  after  the  date  of  the  bond,  for  the  doing 
of  the  same  work,  and  thereby  prolonged  the  time  for  doing  the  same,  and 
that  such  obligor  did  the  work  within  the  enlarged  time  to  the  plaintiff's 
satisfaction,  is  not  a  bar  to  the  action. 

ERROR  to  the  Randolph  Circuit  Court. 

Stevens,  J. — This  cause  was  decided  at  the  November  term, 
1832,  of  this  Court,  and  both  parties  petitioned  for  a 
[*329]  rehearing.  *The  petitions  were  taken  under  advise- 
ment and  have  not  until  now  been  disposed  of. 
Neither  of  the  petitions  is  granted.  There  is  but  one  point 
in  the  case  about  which  there  was  the  least  doubt,  and  that  is 
as  to  the  sufficiency  of  the  defendants'  second  plea.  The  sub- 
stance of  the  declaration  is,  that  the  defendants,  John  D.  Cox, 
Samuel  Cox,  James  Bass,  and  George  Hoffman,  on  the  6th  day 
of  September,  1828,  made  their  bond  payable  to  the  plaintiff 
for  a  certain  sum  of  money,  conditioned  that  they,  the  said 
defendants,  should  do  certain  work  upon  a  certain  State  road 
within  two  months  of  the  date  of  the  bond;  that  they  failed 
to  do  the  work,  and  are  therefore  liable  to  him  for  the  debt  in 
the  bond  mentioned.  ^ 

The  defendants,  by  their  second  plea,  admit  the  making  of 
the  bond  and  condition,  and  that  they  failed  to  perform  the 
condition,  and  are  therefore  liable  to  pay  to  the  plaintiff  the 
said  debt  if  satisfaction  has  not  been  made;  but  they  say  that 
satisfaction  has  been  made,  and  therefore  they  are  not  liable: 
because  they  say  that  after  the  making  of  the  bond  and  condi- 
tion, the  plaintiff  made  another  contract  with  George  Hoffman, 
one  of  the  defendants,  for  the  doing  of  the  same  work  on  the 
same  road  by  him  the  said  George,  and  by  that  second  contract 
did  prolong  the  time  of  doing  the  same  until  the  first  day  of 
February,  1830;  and  that  the  said  George  did  well  and  truly 
do  the  same  by  the  time  specified  in  his  contract,  to  the  satis- 
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faction  of  the  plaintiff.  This  is  the  substance  of  the  second 
plea,  and  it  does  not  certainly  contain  a  sufficiency  of  matter 
to  bar  the  plaintiff's  action. 

To  make  the  plea  sufficient,  it  must  appear  that  the  new  con- 
tract was,  made  by  and  between  the  parties  to  the  bond,  and 
that  the  plaintiff  and  defendants  agreed  to  it  and  sanctioned  it, 
either  in  their  own  proper  persons  or  by  their  agents.  This, 
however,  is  not  stated.  The  plea  does  not  allege  that  these 
defendants,  either  in  person  or  by  agent,  made  this  contract; 
nor  does  it  allege  that  the  said  George  was  authorized  by  them 
to  make  such  a  contract,  or  that  they  ever  agreed  to  or  sanc- 
tioned any  such  contract;  nor  is  it  stated  that  the  said  George 
made  it  for  them  or  for  their  benefit ;  nor  is  it  stated  that  they 
would  have  complied  with  the  condition  of  their  bond,  if  this 
last  contract  had  not  been  made.  Again,  to  make  this  plea 
good,  it  should  have  been  averred  that  the  new  contract  made 
and  the  work  done  by  the  said  George,  were  in  satis- 
[*330]  faction  and  ^discharge  of  the  bond  of  these  defend- 
ants, and  that  the  plaintiff  so  understood  it,  and  so 
accepted  and  received  the  work.  No  such  averments,  however, 
are  to  be  found. 

It  has  not,  perhaps,  been  said,  that  such  averments  are  not 
necessary,  nor  has  it  been  said  that  such  allegations  are  to  be 
found  in  the  plea,  but  it  has  been  insisted  that  they  may  be 
inferred  from  what  is  stated;  that  a  sufficiency  is  stated  to 
authorize  such  an  inference.  Let  this  argument  of  inference 
be  tested  by  two  or  three  well  settled  and  established  rules  of 
pleading.  It  is  a  general  rule  of  pleading,  to  which  there  is 
no  exception,  that  whenever  the  defendant  acknowledges  the 
plaintiff's  cause  of  action,  both  as  to  the  facts  stated  and  the 
conclusion  of  law  arising  thereon,  but  seeks  to  avoid  it  by  new 
facts  which  he  sets  up,  he  must  state  those  facts  clearly,  posi- 
tively, and  distinctly,  and  in  direct  terms,  and  not  leave  them 
to  be  collected  by  inference.  Again,  it  is  also  a  general  rule 
of  pleading,  to  which  there  is  no  exception,  that  each  special 
plea  is  taken  most  strongly  against  the  party  pleading  it,  and 
most  favourably  to  his  adversary.    This  rule  is  founded  on  two 
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presumptions :  1.  That  the  party  will  always  make  his  state- 
ment as  favourably  for  himself  as  the  truth  of  the  case  will 
possibly  admit  of,  and  therefore  it  would  be  doing  injustice  to 
the  opposite  party  to  infer  that  the  truth  of  the  case  is  more 
favourable  for  the  party  pleading  it,  than  he  has  himself  made 
it;  and  2.  The  ambiguity,  omission,  or  uncertainty  in  the  plea, 
is  the  act  of  the  party  pleading  it,  and  as  it  was  in  his  power, 
and  his  only,  to  have  stated  his  facts  clearly,  if  any  he  had  to 
state,  he  therefore  must  bear  all  the  inconvenience  that  grows 
out  of  such  defective  pleading.  Other  rules  of  pleading  might 
be  noticed,  all  of  which  would  show  the  insufficiency  of  the 
plea;  but  it  is  unnecessary:  the  plea  as  it  stands  is  clearly 
defective ;  and  we  are  not  authorized  to  supply  those  defects  by 
inference. 

We  are  bound  to  believe  that  the  defendants  have  presented 
the  whole  of  the  facts  they  have  to  present;  and  that  those 
facts  are  stated  in  as  favourable  a  manner  for  themselves  as 
the  truth  would  admit  of. 

Per  Curiam. — The  petitions  for  a  rehearing  are  overruled. 

J.  Rariden,  for  the  plaintiffs. 

jr.  Perry y  for  the  defendant. 
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Pell  v.  Faequar,  Administrator,  in  Error. 

IF  in  a  suit  in  chancery  against  A,  B  and  C,  there  be  a  final 
deta-ee  against  A  alone,  he  can  not  assign  for  error  that  B  and 
C  had  not  legal  notice  of  the  suit. 

If  an  administrator  consent  to  the  sale,  by  heirs,  of  the  real 
estate  of  the  intestate,  he  divests  himseelf  of  any  right,  which 
he  might  otherwise  have  had  under  the  statute,  to  make  such 
estate  assets,  in  case  of  a  deficiency  of  the  personal  property. 

If  on  a  sale  of  real  estate  by  heirs,  the  purchaser  make  a 
valid  agreement,  as  a  part  of  the  consideration,  to  pay  the 
debts  of  the  ancestor  should  there  be  a  deficiency  of  assets, 
the  remedy  against  him  on  the  agreement  is  at  law  and  not  in 
chancery. 

The  transcript  of  the  record  in  a  chancery  suit,  should  con- 
tain all  the  evidence  given  in  the  Court  below,  in  order  that 
the  Supreme  Court  may  determine  the  merits  of  the  cause  (1). 

(1)  Vide  note  1,  to  Gallion  v.  M'Caslin,  Vol.  1  of  these  Rep.,  95;  1  Ind., 
101 ;  7  Id.,  69;  9  Id.,  481;  15  Id.,  332. 
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[*332]  *Allen  v.  "Wheatley. 

Pleadenq — Practice. — Trespass  against  two  persons  for  an  assault  and  bat- 
tery. One  suffered  judgment  by  default,  against  whom  damages  were 
ajssessed,  and  final  judgment  was  rendered.  Plea  in  bar  by  the  other,  issue 
to  the  country,  and  verdict  and  judgment  against  him.  Held,  that  the 
taking  separate  judgments  against  the  defendants,  in  such  case,  is  error  (a). 

REiiEASE. — The  plaintiff  in  this  case,  on  the  trial  of  the  issue,  executed  a 
release  of  the  judgment  against  the  other  defendant,  in  order  to  render 
him  a  competent  witness.  Held,  that  the  release  discharged  both  the 
defendants  (6). 

ERROR  to  the  Iforgan  Circuit  Court. 

Stevens,  J. —  Wheatley  declared  against  Allen  and  Carperdei 
jointly,  in  an  action  of  trespass,  assault  and  battery,  false  im- 
prisonment, &c.  Allen  appeared  and  pleaded  severally  two 
pleas,  on  M'hicli  issues  were  joined  to  the  country.  Carpenter 
made  default,  and  an  interlocutory  judgment  was  entered 
against  him,  damages  by  an  inquest  assessed,  and  a  separate 
judgment  entered  against  him  for  the  damages  so  assessed,  and 
costs.  Afterwards,  at  the  same  term,  the  issues  joined  between 
the  plaintiff  and  Allen,  the  other  defendant,  were  tried  by  a 
jury,  Allen  found  guilty,  separate  damages  assessed  against 
him,  and  a  separate  judgment  rendered  against  him  thereon 
for  those  damages  and  costs. 

It  appears  by  a  bill  of  exceptions,  that  on  the  trial  of  those 
issues,  the  plaintiff  offered  to  introduce  as  a  witness,  to  prove 
his  cause  of  action,  Carjyenter,  the  other  defendant,  against 
whom  final  judgment  had  been  rendered  for  damages  and 
costs  as  aforesaid;  and  that  Allen,  the  other  defendant,  objected 
on  the  ground  of  his  being  a  joint  trespasser,  who  was  sued 
jointly  as  such,  and  who  was  a  party  to  the  record,  and  was 
interested.  To  obviate  this  objection,  the  plaintiff  upon  record 
entered  a  release  of  the  judgment  against  him,  and  he  was 
then  sworn  and  gave  evidence. 

The  errors  complained  of  are:     1st,  the  action  being  joint 


(a)     See  Johnson  v.  Valrich,  14  Ind.,  216. 
(h)     Fitzgerald  v.  Smith,  i  Ind.    310. 
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for  a  joint  trespass,  the  plaintiff  erred  in  taking  a  final  judg- 
ment separately  against  each  defendant  for  separate  damages 
and  costs;  2d,  that  the  separate  final  judgment  taken  against 
Carpenter,  was  in  law  a  release  to  Allen;  3d,  that  the  release  on 
record  of  the  judgment  against  Carpenter,  discharged 
[*333]  ^ Allen  from  any  further  liability ;  and  4th,  the  Court 
erred  in  permitting  Carpenter,  the  co-defendant,  to 
give  e\'idence  on  behalf  of  the  plaintiff. 

There  is,  perhaps,  no  subject  in  the  books  about  which  there 
appears  to  be  so  much  contradiction  and  uncertainty  as  there 
is  respecting  the  rights  of  the  parties  in  actions  for  tresspasses. 
The  cases  can  not  all  be  reconciled  with  each  other,  but  still 
the  true  doctrine  may,  perhaps,  in  most  cases  be,  with  some 
degree  of  certainty,  collected.  All  trespasses  are  joint  or 
several  at  the  will  of  the  person  to  whom  the  wrong  is  done, 
and  he  may  sue  them  jointly  or  separately  at  his  will.  The 
joint  act  of  several  trespassers  forms  but  one  injury,  and  that 
injury  requires  but  one  compensation,  and  each  of  the  joint 
trespassers  is  liable  for  tlie  whole  wrong  committed,  and  if  the 
injured  party  receives  satisfaction  from  one,  it  absolves  all  the 
others ;  also,  an  accord  and  satisfaction  with  one,  or  a  release  to 
one,  discharges  all  the  others. 

The  injured  party  may,  if  he  choose,  sue  several  joint  tres- 
passers separately,  and  may  prosecute  each  suit  to  a  final 
judgment,  but  there  he  must  stop  and  elect  against  whom  he 
will  take  his  execution,  and  when  he  has  made  his  election,  he 
must  enter  a  perpetual  stay  of  execution  as  to  each  of  the  other 
judgments.  He  can  not  have  two  separate  executions.  Hence 
a  final  judgment  and  an  execution,  or  an  order  for  an  execution 
against  one  of  several  joint  trespassers,  is  a  discharge  of  all  the 
others.  But  if  he  bring  a  joint  suit  against  them  all,  he  can 
have  but  one  final  judgment.  If  they  sever  in  their  defense, 
and  make  separate  issues  to  the  country,  and  separate  damages 
be  assessed  separately  on  each  issue,  yet  he  must  not  take 
separate  judgments.  In  such  case  he  must  elect  for  which 
assessment  of  damages  he  will  take  judgment,  and  enter  a 
remittitur  as  to  all  the  other  assessments,  and  take  his  final 
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judgment  against  all  the  trespassers  for  the  one  damages,  and 
all  the  costs;  or  he  may  enter  a  nolle  prosequi  as  to  all  the 
defendants  but  one,  and  take  judgment  against  him  alone  for 
the  damages  assessed  against  him,  and  costs.  There  may, 
however,  be  cases  of  trespasses  committed  upon  land  and  the 
like  where,  if  the  trespassers  are  separately  sued,  or  if  they 
sever  in  their  defense,  the  jury  may  find  one  guilty  at  one  time, 
and  another  guilty  at  another  time,  and  several  damages  may 
be  assessed;  or  the  jury  may  find  some  of  them  guilty 
[*334]  as  to  part,  and  others  *not  guilty  as  to  part,  and  assess 
the  damages  severally ;  but  there  can  be  no  case  of  a 
tort  committed  upon  the  person  where  that  can  be  done.  Bac. 
Ab.  Trespass;  Mitchell  v.  Milbank,  6  T.  R.,  199;  Crajie  et  al. 
V.  Hummerstone,  Cro.  Jac,  118;  Hill  v.  Goodchild,  5  Burr., 
2790;  11  Co.,  5;  Strange,  422;  Proprietors  of  the  Kennebeck 
Purchase  v.  Boulton  et  al,  4  Mass.,  419;  Riley  v.  31' Gee,  1 
Marsh.,  432;  Rochester  v.  Anderson,  1  Bibb,  439;  Dougherty 
V.  Dorsey,  4  Bibb,  207;  Livingston  v.  Bishop),  1  Johns.  Rep., 
290;  Rose  v.  Oliver  et  al,  2  Johns.  Rep.,  365  (1). 

In  the  case  now  before  us  the  action  was  joint  against  two 
for  a  joint  trespass  by  them  committed  upon  the  body  of  the 
plaintiff,  and  therefore  he  could  only  have  one  final  judgment. 
He,  however,  thought  proper  to  have  damages  assessed  against 
each  defendant  separately,  and  took  a  final  judgment  separately 
against  each  accordingly.     In  that  there  is  error. 

And  as  to  the  release  given  by  the  plaintiff  to  Carpenter, 
one  of  the  defendants,  for  the  purpose  of  making  him  a  com- 
petent witness  against  the  other  defendant,  there  can  be  but 
one  opinion;  it  operates  in  law  as  a  release  to  Alien,  the  other 
defendant,  and  absolves  him  from  all'  further  liability. 

It  is  not  necessary  to  examine  the  other  errors ;  the  case  must 
be  reversed. 

Per  Gwiam. — The  judgment  is  reversed,  with  costs. 

C.  Fletcher,  for  the  plaintiff. 

W.  W.  Wick  and  H.  Brown,  for  the  defendant. 

(1)  "Vide  PalTner  et  al.  v.  Crosby,  Vol.  1  of  these  Eep.,  139,  and  notes  4,  5, 
6;  Davis  v.  Scott,  Ibid.,  169. 
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EIeabns  v.  The  State. 

Recognizance. — If  a  penal  boird-,  taken  by  the  sheriff  for  the  defendant's 
appearance  to  an  indictment,  show  on  its  face  that  ii  was  signed  and  sealed 
in  the  presence  of  the  sheriff,  and  approved  of  by  him,  it  is  good  as  a 
recognizance,  and  the  defect  in  its  form,  if  any,  is  cured  by  the  statute. 

Ajbbreviation. — The  writing  of  Oetb.  for  October,  in  a  scire  facias,  to  designate 
the  time  for  appearance  to  the  writ,  can  not  be  assigned  for  error. 

Retuen — Service. — Two  returns  of  "  not  found  "  to  a  scire  facias,  like  two 
returns  of  nihil,  are  equivalent  to  service  (a). 

[*335]  *Pbactice. — The  rendering  of  judgment  for  the  amount  of  a  recogni- 
zance, at  the  time  of  declaring  the  same  forfeited,  is  mere 
surplusage,  and  can  not  be  assigned  for  error. 

ERROR  to  the  Hendricks  Circuit  Court. 

Blackford,  J. — Kearns  was  indicted  at  the  October  term 
of  the  Hendricks  Circuit  Court,  1831,  for  adultery,  an-d  process 
on  the  indictment  was  issued  against  him.  An  endorsement 
on  the  process  required  the  sheriff  to  take  bail,  and  to  bind 
Kearns  and  his  surety  in  the  sum  of  $100  each  for  Kearns' 
appearance,  &c.  The  sheriff,  upon  serving  the  process,  took 
from  Kearns  and  his  surety  an  obligation  as  follows : 

"  Know  all  men  by  these  presents  that  we,  John  Kearns  and 
Thomas  Samuel,  are  held  and  firmly  bound  unto  the  State  of 
Indiana,  in  the  penal  sum  of  |100  each,  for  the  true  payment 
of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  &c.,  as  witness  our  hands  and  seals,  this  22d  day  of 
October,  1831..  The  condition  of  the  above  obligation  is  such 
that,  should  the  above  bound  John  Kearns  personally  be  and 
appear  before  the  judges  of  the  Hendricks  Circuit  Court,  on 
the  first  day  of  their  next  April  term,  to  be  holden  at  Danville, 
then  and  there  to  answer  unto  the  State  of  Indiana,  on  a 
certain  charge  exhibited  against  him  for  living  in  adultery,  and 
to  such  other  matters  and  things  as  may  then  and  there  be 
charged  against  him,  and  not  de^^art  thence  without  leave  of 
said  Court,  then  the  above  obligation  to  be  void ;  otherwise,  to 
remain  in  force.    John  Kearns,  [L.  S.]     Thomas  Samuel,  [L.  S.] 

(a)    Walker  v.  Hood,  5  Blackf.,  266  ;  8  Id.,  387. 
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Signed  and  sealed  in  my  presence,  and  by  me  approved.  Tho. 
Nichols,  Sheriff;  H.  C." 

This  obligation,  together  with  the  process,  was  returned  tc 
the  Court  on  the  first  day  of  the  April  term,  1832,  and  Kearns^ 
being  then  called,  failed  to  appear,  and  Samuel,  being  called  to 
bring  Kearns  into  the  Court,  also  made  default.  The  Court 
thereupon  ordered  that  the  recognizance  be  forfeited ;  that  the 
State  recover  of  Kearns  and  Samuel,  severally,  the  amount  of 
the  recognizance,  and  that  several  writs  of  sei7^e  facias  issue 
against  the  recognizors,  to  show  cause  why  execution  should 
not  issue  against  them  for  the  amount  of  the  said  judgment. 

In  September,  1832,  a  scire  facias  issued,  requiring  the  sheriff 
to  summon  Kearns  to  appear  before  the  judges  of  the  Hendricks 
Circuit  Court,  on  the  first  day  of  their  next  Octb.  term,  to  be 
holden  at  the  Court  House  in  Danville,  on  the  third 
[*336]  Monday  in  *said  month,  to  show  cause,  &c.  At  the 
October  term,  1832,  this  scire  facias  was  returned  7iot 
found.  An  alias  scire  facias  was  then  issued,  which  was, 
afterwards,  at  the  April  term,  1833,  also  returned  not  found. 
On  the  return  of  the  alias  scire  facias,  Kearns  being  called  and 
failing  to  answer,  the  Court  awarded  execution  against  him  for 
$100,  which  was  the  amount  of  the  obligation,  together  with 
costs. 

Kearns,  the  plaintiif  in  error,  contends  that  the  obligation 
executed  by  him  for  his  appearance  to  the  indictment  is  a  penal 
bond,  and  not  a  recognizance,  and  that  therefore  an  action  of 
debt,  and  not  a  scire  facias,  was  the  remedy  for  its  forfeiture. 
The  provision  of  the  statute  under  which  this  objection  is  taken 
is  as  follows:  "It  shall  be  the  duty  of  the  Circuit  Court  to 
make  an  order,  fixing  the  amounts  in  which  each  person 
indicted  shall  be  held  to  bail,  and  the  clerks,  upon  issuing 
process  against  such  person,  shall  endorse  upon  the  process  a 
memorandum  of  the  said  amount  of  bail  required,  and  the 
sheriff,  in  taking  security  for  the  appearance  of  such  indicted 
person,  shall  govern  himself  accordingly,  and  recognizances  for 
the  appearance  of  any  person  accused  of  offenses,  taken  and 
acknowledged  before  a  proper  officer,  shall  not  be  void  for  the 
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want  of  form."  R.  C,  1831,  p.  197.  A  recognizance  is  not 
usually  signed  or  sealed  by  the  cognizor.  It  is  witnessed  oy 
the  record  of  the  court  in  which  it  is  taken,  or  to  which  it  is 
returned  by  the  officer  who  takes  it.  It  is  an  obligation  of 
record,  entered  into  before  some  court  of  record,  or  before  some 
officer  duly  authorized,  with  a  condition  to  do  some  particular 
act.  2  Bl.  Comm.,  341.  The  obligation  before  us  is  in  a 
certain  penal  sum,  conditioned  for  Kearns^  appearance  at  Court. 
The  only  objection  against  its  being  a  recognizance  is  that  it  is 
signed  and  sealed  by  the  party.  We  do  not  conceive  that  the 
signature  and  seal  can,  of  themselves,  prevent  this  instrument 
from  being  considered  a  recognizance.  To  determine  its  char- 
acter^ we  have  only  to  inquire  whether  it  has  been  duly 
acknowledged  before  the  proper  officer.  The  sheriif,  who  was 
authorized  to  take  the  recognizance,  certifies,  on  the  face  of  the 
obligation,  that  it  was  signed  and  sealed  in  his  presence,  and 
approved  of  by  him.  This  certificate  settles  the  question. 
The  obligation  was  duly  acknowledged  before  the  proper 
officer,  and  it  can  not  b§  a  substantial  objection  to  its  character 

as  a  recognizance  that  the  acknowledgment  was 
[*3S7]     *made  under  the  hand  and  seal  of  the  party,  instead 

of  being  only  verbally  made.  The  instrument  is,  in 
substance,  a  valid  recognizance.  If  there  be  any  defect  in  its 
form,  that  is  cured  by  the  statute  under  which  it  was  taken. 

It  is  also  contended,  that  the  scire  facias  states  no  time  for 
the  defendant's  appearance  to  show  ca\ise.  The  sheriif  is  com- 
manded, by  the  writ,  to  summon  the  defendant  "to  appear 
before  the  judges  on  the  first  day  of  their  next  Octb.  term,  to 
be  holden  on  the  third  Monday  in  said  month."  It  is  said  that 
Octb.  expresses  no  particular  month.  This  objection  is  too 
slight.  The  abbreviated  word  could  not  be  mistaken.  But 
strike  it  out  and  also  the  words  "  in  said  month,"  and  the  writ 
then  requires  the  defendant's  appearance  at  Court  "on  the  first 
day  of  their  next  term,"  which  is  sufficiently  explicit. 

It  is  further  objected,  that  two  returns  of  "not  found"  to  a 
SGire  facias  do  not  authorize  the  State  to  proceed  as  if  the  writ 
had  been  served.     According  to  our  statute,  if  the  sheriff  can 
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not  find  the  defendant,  he  may  return  the  sdre  facias  "  not 
found."  R.  C.  1831,  p.  412.  The  return  of  "not  found," 
therefore,  is  similar  to  that  of  nihil,  and  as,  according  to  the 
books  of  practice,  two  returns  of  nihil  are  equivalent  to  a  ser- 
vice, so  must  also,  under  the  statute,  be  two  returns  of  "  not 
found."  There  is,  besides,  in  the  act  relative  to  justices  of  the 
peace,  an  express  provision  that  two  returns  of  nihil  or  of 
"  not  found,"  shall  be  deemed  equivalent  to  a  service  of  the 
8cire  fadas.  It  is  probable,  from  the  general  mode  of  expres- 
sion, that  this  provision  was  intended  to  be  general,  and  not 
to  be  confined  to  writs  of  scire  facias  in  the  particular  case 
mentioned  in  the  section  in  which  the  provision  is  inserted. 
Rev.  Code,  1831,  p.  309. 

The  last  objection  of  the  plaintifi"  in  error  is,  that  the  Court 
erred  when,  after  declaring  the  recognizance  forfeited,  they 
gave  judgment  that  the  State  should  recover  the  amount  men- 
tioned in  the  recognizance.  This  objection  is  only  as  to  a  mat- 
ter of  form.  The  judgment  rendered  in  this  case  is  nothing 
more  than  what  is  implied  by  the  declaration  of  forfeiture. 
It  is  for  the  amount  of  the  lecognizance  which  was  already 
declared  forfeited,  and  may  be  considered  merely  as  surplusage. 
A  part  of  this  judgment  as  it  stands,  is,  that  a  scire  facias 
should  issue  against  the  defendant,  to  show  cause  why  execu- 
tion should  not  issue  for  the  amount;  which  is  the 
[*338]  *same  proceeding  that  would  have  taken  place  had  the 
judgment  complained  of  not  been  rendered.  There  is 
nothing  in  the  objection. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

W..  W.  Wick,  for  the  plaintifi: 

W.  Herod,  for  the  State. 
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Morrow  v.  Seaman. 

Peomissoey  Note — Pasties. — A  note  was  given  to  a  private  association, 
for  a  debt  due  them,  as  follows:  "I  acknowledge  myself  indebted  to  the 
trustees  of  the  Springborough  school  society  in  the  sum  of  twenty-eight 
dollars  and  eighty-nine  cents,  which  I  promise  to  pay  unto  A  B,  treasurer 
of  said  society,"  &c.  Held,  that  a  suit  would  not  lie,  on  this  note,  in  the 
name  of  the  treasurer  (a). 

ERROR  to  the  Bush  Circuit  Court.  Seaman  was  the  plain- 
tiff below,  and  obtained  a  judgment. 

Stevens,  J. — The  facts  of  this  case  are  these :  In  the  year 
1821,  and  before  thut  time,  there  existed  an  association  of 
individuals,  who  had  associated  themselves  together  for  the 
promotion  of  common  school  education,  under  the  name  of  the 
^'trii- tc.s  of  the  Springborough  school  society;"  and  they  had 
a  truuourer  by  the  name  of  Jaoomiah  Seaman.  The  society 
owned  and  possessed  a  school  house  which  they  rented  to  John 
Morrow,  the  plaintiff  in  error;  and  on  the  15th  day  of  Decem- 
ber, 1831,  he  was  in  arrears  for  the  rent  to  the  society,  in  the 
sum  of  twenty-eight  dollars  and  eighty-nine  cents,  and  for  the 
payment  of  which  he  gave  a  promissory  note  in  these  words : 
"  I  acknowledge  myself  indebted  to  the  '  trustees  of  the  Spring- 
borough  school  society,'  in  the  sum  of  twenty-eight  dollars  and 
eighty-nine  cents,  which  I  promise  to  pay  unto  Jaeomiah  Sea- 
man, treasurer  for  said  society,"  &c.  After  giving  this  note  to 
Seaman,  and  long  before  any  suit  was  brought  on  it,  the  society 
dissolved  itself,  and  this  note  was  delivered  up  to  the  members 
of  the  association  as  part  of  their  effects,  by  Seaman,  he  having 
no  beneficial  interest  therein,  and  the  office  of  treasurer  to  the 
society  having  ceased  to  exist.  After  which,  the  suit  under 
consideration  was  brought  in  the  name  of  the  said  Jaoomiah 

Seaman. 
[*339]         *The  question  raised  for  the  consideration  of  the 
Court  is,  whether'   an   action  will  lie   on  the   above 

^a)     See  Upioii  v.  Starr,  3  Ind.,  508,  and  cases  there  cited.     See  6  Id'J.,  Hit. 
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described  promissory  note  and  state  of  facts,  in  the  name  of 
Jacomiah  Seaman  ? 

The  only  true  rule  by  which  it  can  in  all  cases  be  deter- 
mined who  should  be  the  plaintiff,  in  actions  founded  upon 
contract,  is,  to  ascertain  with  whom  the  contract  has  been 
made,  or,  in  other  words,  who  has  the  legal  interest  in  the 
contract;  for  he  alone  can  complain  that  it  has  been  broken 
and  can  enforce  its  performance;  and  this  inquiry  is  governed 
by  the  nature  and  true  intent  and  meaning  of  the  agreement 
itself.  In  the  case  now  under  consideration  there  is  no  doubt 
or  difficulty  whatever ;  the  contract  was  not  made  with  Jaco- 
miah Seaman,  nor  was  Morrow,  the  obligor  in  the  contract, 
indebted  to  Seaman.  He  was  indebted  to  those  persons  known 
by  the  artificial  name  of  the  "trustees  of  the  Springborough 
school  society,"  and  with  them  he  contracted,  and  to  them  he 
promised  to  pay,  and  in  them  the  legal  interest  exists.  No 
consideration  whatever  passed  from  Seaman  to  Morrow,  nor 
had  Seaman  any  beneficial  interest  in  the  transaction ;  he  was 
a  mere  agent  of  the  association,  and  as  such,  simply  used  as  a 
convenient  medium  through  which  this  money  might  pass  into 
their  hands,  and  he  at  no  time  could  have  maintained  an 
action  in  his  own  name  against  Morrow  on  that  contract. 

This  suit,  however,  was  not  brought  until  after  Seaman 
ceased  to  be  such  agent,  and  consequently  after  he  ceased  to  be 
the  medium  through  which  the  money  might  pass.  So  soon 
as  he  ceased  to  be  treasurer,  his  authority  to  receive  the  money 
ceased,  and  if  Morrow  had  paid  it  to  him  after  that,  the  pay- 
ment would  not  have  been  available. 

The  cases  of  Pigott  v.  Thompson,  3  Bos.  &  Pull,  147,  Harper 
V.  JRagan,  2  Blackf.,  39,  and  Gunn  v.  Cantine,  10  Johns.  R., 
387,  are  directly  in  point,  and  satisfactorily  settle  the  question 
raised  in  this  case. 

Per  Curiam — The  judgment  is  reversed,  with  costs. 

0.  H.  Smith,  for  the  plaintiff. 

J.  Perry,  for  the  defendant. 
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r*340]  *HoLLrNGSWOETH  V.  Bates. 

SAiiB— Deuveby. — A  being  indebted  to  JB  in  the  sum  of  seventy-two  dollars, 
agreed  to  sell  him  a  horse  for  forty-five  dollars,  or  such  sum  as  C  should 
determine ;  and  the  horse  was  accordingly  delivered  to  B,  but  C  refused 
to  fix  the  price.  B  kept  the  horse  three  days,  and  offered  him  for  sale, 
when  he  was  levied  on  by  virtue  of  an  execution  against  A.  Held,  that 
the  horse  was  not  subject  to  the  execution,  the  previous  sale  of  him  to  B 
at  forty-five  dollars  being  complete. 

ERROR  to  the  Union  Circuit  Court. 

M'KiNNEY  J. — This  is  an  action  of  trespass  brought  by, 
Hollingsworth  against  James  Bates  and  Nathaniel  Brown,  to 
recover  the  value  of  a  horse. 

To  the  declaration  the  defendants  pleaded — 1.  The  general 
issue;  2.  That  before  the  time  in  the  declaration  mentioned, 
when,  &c.,  on,  &c.,  William  Brown,  administrator  of,  &c., 
recovered  a  judgment  against  Isaac  Jones,  in  debt,  before  a 
justice  of  the  peace  of  Union  County,  for  the  sum  of  seventy- 
five  dollars  and  seventy-five  cents,  with  interest,  &c.,  on  which 
judgment  James  Bates,  on,  &c.,  entered  himself  replevin-bail ; 
that  on,  &c.,  the  justice  of  the  peace  issued  a  writ  of  fi.  fa.  on 
said  judgment,  directed  to  the  defendant.  Brown,  a  constable, 
&c.;  that  he  returned  it  endorsed  "  no  property  found  to  levy 
on;"  that  judgment  on  sci.fa.  was  rendered  against  Bates,  the 
replevin-bail,  who  paid  the  judgment;  that  on,  &c.,  before  the 
time  when,  &c..  Bates  caused  an  execution  oifi.fa.  to  be  issued 
on  the  judgment  against  Jones,  for  his  use ;  that  this  execution 
was  also  placed  in  the'  hands  of  the  defendant.  Brown,  con- 
stable, &c.;  that  he  afterwards  and  before  the  return  day,  on, 
&c.,  seized  and  took  in  execution  as  the  property  of  Jones,  the 
horse  in  the  declaration  mentioned;  and  that  this  is  the  same 
trespass  complained  of,  &c. 

Brown  having  died,  his  death  is  suggested  on  the  record. 
The  plaintiff  in  his  replication  to  the  second  plea  says,  that  the 
property  levied  on  by  the  officer  was  not  the  property  of  Jomes, 
but  was  the  property  of  the  plaintiff.     The  issues  were  tried 
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by  a  jury,  and  a  verdict  found  for  the  defendant.     A  motion 
for  a  new  trial  was  made  and  overruled,  and  judgment  rendered 

on  the  verdict. 
[*341]         *Three  errors  are  assigned:     1.  The  rejection  of 

Jones  as  a  witness;  2.  The  refusal  to  charge  the  jury 
as  requested  by  the  plaintiif,  and  in  giving  a  charge  contrary 
to  law;  3.  The  refusal  to  set  aside  the  verdict. 

The  testimony  upon  which  the  instructions  were  predicated, 
is  made  a  part  of  the  record.  It  seems  that  the  horse  in  con- 
troversy was  levied  on  by  virtue  of  a  Ji.  fa.  as  the  property  o  > 
Isaac  Jones;  that  the  plaintiff  purchased  the  horse  of  Jones  at 
forty-five  dollars,  or  such  price  as  James  Bates  should  say  the 
horse  was  worth,  in  part  payment  of  a  note  for  seventy-t\AO 
dollars,  which  the  plaintiff  held  on  Jones;  that  the  plaintiff 
and  Jones  called  on  Bates,  who  refused  to  fix  the  value  of  the 
horse,  and  that  on  such  refusal  the  plaintiff  concluded  to  take 
the  horse  at  forty-five  dollars,  had  accordingly  taken  him 
home,  and  had  offered  to  sell  him;  that  the  plaintiff^s  object 
in  having  the  horse  valued  by  Bates  was,  that  he  might  get 
him  at  forty  dollars;  that  the  plaintiff  bought  the  horse  on 
the  13th  day  of  November,  1830,  and  had  him  in  possession 
three  days  before  he  was  levied  upon ;  that  the  levy  was  made 
on  the  15th  day  of  November,  1830,  the  day  the  execution  in 
favour  of  Bates  issued;  that  no  credit  was  endorsed  on  the 
note  held  by  the  plaintiff  against  Jones,  but  that  he  had  sent 
it  to  Cincinnati  to  Jones,  after  the  sale  of  the  liorse  by  the  con- 
stable, with  a  view  to  a  compromise  with  Jones. 

The  instructions  asked  and  refused  are  the  following :  First, 
That  if  it  was  proved  that  the  plaintiff  held  a  note  against 
Jones  for  seventy -two  dollars,  at  the  time  of  getting  the  horse 
into  his  possession,  and  if  Jones  had  agreed  to  sell  the  horse  to 
the  plaintiff  at  the  sum  of  forty-five  dollars,  or  such  sum  as 
Bates  would  place  on  him,  and  then  delivered  the  horse  to  the 
plaintiff,  who  took  him  home  and  kept  him  three  days  after 
the  refusal  of  Bates  to  name  the  price,  the  sale  was  good,  the 
title  vested  in  the  plaintiff,  and  the  jury  should  find  for  him. 
Secondly,  That  if  Jones  delivered  the  horse  to  the  j)laintiff  in 

(388) 


MAY  TERM,  1834.  341-42 


HollinKsworth  v.  Bates. 


".art  payment  of  said  note,  the  sale  was  a  good  one,  although 
nothing  was  said  concerning  the  price  of  the  horse.  These 
instructions  were  refused;  but  the  court  charged  the  jury,  that 
if  Jones  sold  the  horse  to  the  plaintiff  in  part  payment  of  said 
note,  at  the  sum  of  forty-five  dollars,  or  such  sum  as  Bates 
should  name,  and  Bates  refused  to  fix  the  price,  the  sale  would 
be  imperfect,  although  the  horse  was  delivered  to  the  plaintiff, 

and  kept  by  him  until  he  was  taken  in  execution  by 
[*342]     Bates,  and  the  title  to  the  horse  would  not  vest  in  *the 

plaintiff;  but  if  the  jury  believed  that  the  plaintiff 
and  Jones  afterwards  agreed  upon  the  value  of  the  horse,  the 
sale  would  be  good. 

Proceeding  in  the  order  in  which  the  errors  are  assigned, 
we  will  first  notice  the  rejection  of  Jones  as  a  witness.  It  is 
merely  stated  in  the  bill  of  exceptions  that  Jones  was  offered 
by  the  plaintiff  as  a  witness,  and  rejected  by  the  court.  If 
Isaac  Jones,  the  vendor  of  the  horse  and  the  defendant  in  the 
execution,  was  intended,  and  the  ground  of  his  rejection,  as  in 
argument  urged,  was  interest,  a  question  would  be  presented 
not  without  importance.  We  are,  however,  confined  to  the 
record,  and  .is  it  does  n^t  distinguish  the  witness  and  show  the 
reason  of  his  rejection,  the  presumption  must  be  indulged  that 
the  Circuit  Court  was  correct. 

In  determining  whether  there  was  error  in  refusing  the  in- 
structions asked  by  the  plaintiff,  and  charging  the  jury  as  was 
done,  the  first  question  to  be  settled  is.  To  whom,  provided  the 
testimony  before  us  was  believed  by  the  jury,  did  the  horse 
belong — ^to  Isaac  Jones,  the  execution  defendant,  or  to  the 
plaintiff  in  this  suit?  Jones,  three  days  before  an  execution 
issues  against  him  for  the  use  of  Bates,  sells  to  Hollingsworth  a 
horse  at  forty-five  dollars,  or  for  such  price  as  Bates  shall  fix. 
Here  we  will  inquire.  For  whose  benefit  was  the  reference  to 
be  had  to  Bates?  Exclusive  of  positive  testimony  that  it  was 
for  Hollingswoyth's,  that  conclusion,  without  confirmatory  acts, 
must  be  deduced  from  the  nature  of  the  contract.  If  thus 
deducible  from  the  contract,  the  sale  to  the  plaintiff  was  perfect, 
being  accompanied  by  an  essential  ingredient  to  its  validity, 
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delivery.  The  parties  stood  in  a  different  relation  lo  each 
other.  The  sum  of  forty-five  dollars  of  the  amount  due  on 
the  note  was  discharged,  and  the  plaintiff  in  the  enjoyment  of 
the  possession  of,  and  right  of  Jones  to  the  horse. 

Contracts  are  expressed  or  implied,  and  either  are  equally 
available  in  law.  The  former,  such  as  we  consider  that  under 
examination  to  be,  are  created  by  the  parties  themselves.  If 
such  contract  oppose  no  salutary  provision,  or  be  not  in  con- 
flict with  any  principle  of  the  common  law,  interposed  for  the 
prevention  of  detriment  to  the  community  by  example  or 
otherwise,  it  will  be  construed  agreeably  to  the  intention  of 
the  parties,  derived  either  from  acts  or  language,  and  enforced. 
Treating  the  present  contract  as  entirely  legitimate,  and  adopt- 
ing the  rule  of  construction  nc+iced,  intention  of  the 
[*343]  parties,  it  is  apparent  that  *the  sale  was  perfect,  from 
the  fact  that  the  plaintiff,  after  Bates'  refusal  to  value 
the  horse,  without  opposition  from  Jones,  took  the  horse  home 
with  him,  treated  it  as  his  property,  offered  it  for  sale,  and  re- 
tained it  three  days  before  it  was  levied  on.  No  claim  is  made 
by  Jones,  no  right  asserted  by  him,  none  could  have  been,  con- 
sistently with  the  contract.  If  it  were  necessary  to  consider 
this  as  an  implied  contract,  founded  on  the  delivery  by  Jones 
to  the  plaintiff  of  the  horse,  and  the  plaintiff^s  subsequent  acts 
of  ownership,  we  should  arrive  at  the  same  conclusion — that 
Jones  had  parted  with  his  interest  in  the  property  to  the 
plaintiff,  and  was,  by  operation  of  law,  entitled  to  its  value. 
It  is  unnecessary,  when  this  position  is  establisned,  to  deduce 
by  reasoning  a  legal  consequence,  the  exemption  of  the  prop- 
erty in  controversy  from  the  execution.  It  is  urged,  however, 
that  this  sale  was  fraudulent.  To  this  we  answer,  that  if  it 
were,  it  is  not  shown  by  the  testimony.  The  reference  to 
Boies,  a  judgment  creditor  of  Jones,  and  the  whole  transaction 
as  disclosed,  strongly  repel  the  idea  of  its  existence. 

It  seems  admitted  that  the  plaintiff  has  not  entered  a  credit 
on  the  note  held  against  Jones,  for  the  price  of  the  horse ;  and 
that  since  the  sale  of  the  horse  on  execution,  he  has  sent  the 
note  to    Cincinnati  to  Jones,  with  a  view   to  a   compromise. 
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This  does  not  alter  or  affect  the  contract.  Although  the 
credit  be  not  endorsed,  the  whole  amount  of  the  note  can  not 
be  collected,  as  forty-five  dollars  of  it  have  been  paid.  This 
is  a  question,  however,  for  Jones  and  JSollingsworth.  It  is  for 
them  to  settle  it. 

From  this  view  of  the  case,  it  is  obvious  that  the  Circuit 
Court  erred  in  refusing  to  give  the  instructions  asked  by  the 
plaintiff,  as  well  as  in  the  charge  it  gave,  and  in  not  having 
granted  a  new  trial. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

J.  Perry,  for  the  plaintiff. 

0.  H.  Smith,  for  the  defendant. 


[*344]  *Lanq  v.  The  State. 

Scire  Facias — Rkcoqnizance. — A  scire  facias  on  a  recognizance  taken  out 
of  Court,  must  show  that  the  recognizance  was  taken  by  a  person  legally 
authorized  to  take  it;  that  it  was  duly  acknowledged  before  him;  and 
that  it  was  filed  and  recorded  in  the  proper  Court  (a). 

EREOR  to  the  Morgan  Circuit  Court. 

Stevens  J. — On  the  23d  day  of  October,  1832,  a  writ  of 
sgL  fa.  issued  out  of  the  office  of  the  Clerk  of  the  Circuit 
Court  of  the  county  of  Morgan,  summoning  Lang,  the  plain- 
tiff in  error,  to  show  cause,  if  any  he  could  show,  why  the 
State  of  Indiana  should  not  have  execution  against  him  for 
the  amount  of  a  certain  recognizance,  &c.  The  sci.  fa.  alleges 
that  the  Hon.  Hiram  Matthews,  one  of  the  associate  judges  of 
said  court,  did,  on  a  certain  day,  file  in  said  clerk's  office  a 
certain  recognizance,  which  is  set  forth  in  hcec  verba  ;  and  that 
afterwards,  at  a  certain  term  of  said  court,  Lang  was  called 
and  defaulted,  the  recognizance  made  absolute,  and  the  writ 


to'*     Davis  V.  The  Slale,  5  Blackf.,  374. 
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of  sci  fa.  awarded.  This  is  in  substance  all  that  the  sci.  fa. 
contains.  To  this  writ  an  issue  in  law  was  made  upon  a 
general  demurrer,  and  the  demurrer  was  overruled,  and 
judgment  rendered  in  favour  of  the  State  that  she  have  execu- 
tion, &c. 

Several  exceptions  are  taken  to  the  judgment,  record  and 
proceedings.  First,  It  is  said  that  the  recognizance  is  insuffi- 
cient, upon  its  face,  to  authorize  the  proceedings  had,  in  conse- 
quence of  the  uncertainty  as  it  respects  the  time  when  the 
recognizors  were  bound  to  appear  and  answer.  This  objection 
we  think  is  not  well  taken;  the  recognizance  as  to  that  is 
sufficiently  certain  to  authorize  the  proceedings,  if  it  is  in 
every  other  particular  regular,  legal  and  valid. 

The  next  objection  is  a  very  general  one,  and  applies  to  the 
whole  record  and  proceedings.  This  Court  has  said,  in  the 
case  of  Andress  v.  The  State  (1),  that  a  sci.  fa.,  though  a  judicial 
writ,  must  be  considered  as  an  original  action,  to  which  the 
defendant  may  plead;  that  it  must  contain  a  legal  cause  of 
action ;  that  it  must  show  a  sufficiency  on  its  face  to  authorize 
the  judgment  asked  for.  This  decision  of  the  Court  is  well 
sustained  by  reason,  justice,  and  the  authorities,  and 
[*345]  will  not  *be  departed  from.  The  sci.  fa.  in  this  case 
is  founded  upon  a  recognizance  not  taken  by  a  court 
of  record ;  and  a  recognizance  not  taken  by  a  court  of  record, 
is  not  strictly  a  record  until  it  is  filed  and  entered  in  a  court 
of  record  by  the  proper  authorities;  and  even  not  then,  unless 
it  is  taken  by  a  person  legally  authorized.  Hence,  every  sci. 
fa.  founded  on  such  a  recognizance  should  show,  by  proper 
averments,  that  the  person  taking  it  was  legally  authorized  so 
to  do,  and  that  he  filed  it  in  the  proper  court  of  record  to  be 
recorded,  and  that  it  was  so  recorded,  and  thereby  became  a 
part  of  the  records  of  said  court,  and  still  so  remains,  &c.  2 
Marsh,  132;  2  Evans'  Harris,  470.  The  sci.  fa.  in  these  and 
other  particulars  is  wholly  defective.  It  is  nowhere  shown 
that  the  recognizance  was  taken  by  a  person  legally  authorized ; 
nor  is  it  alleged  that  it  was  taken  by  any  person.     The  only 
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statement  in  relation  to  that  is  this,  that  on  a  certain  day  his 
honor,  Hiram  Matthews,  filed  a  recognizance  in  these  words, 
&c.;  but  it  is  not  stated  by  whom  it  was  taken,  nor  is  it  stated 
when  or  where  it  was  taken.  But  even  if  it  did  show  that  it 
was  taken  by  his  honor,  Hiram  3fatthews,  still  it  does  not 
show  that  he  was  authorized.  An  associate  judge  can  only  act 
in  his  proper  county,  therefore  it  is  material  in  a  case  like  this, 
to  show  that  the  recognizance  was  taken  in  the  proper  county ; 
in  this  case,  however,  that  is  not  shown.  Again,  it  is  not 
averred  that  the  recognizors  ever  appeared  before  any  person 
and  acknowledged  the  recognizance;  the  only  statement  on 
that  point  is,  that  the  recognizance  is  signed  by  Elijah  Lang, 
&c. ;  but  there  is  no  averment  that  it  was  made  and  acknowl- 
edged, &c.,  by  him,  nor  is  there  any  statement  that  can  be 
construed  to  amount  to  that  averment. 

There  are  many  other  defects  in  the  record,  but  it  would  be 
a  useless  waste  of  time  to  notice  them  all  specially.  The 
whole  record  taken  together  is  certainly  without  precedent;  it 
neither  contains  the  form  nor  the  substance  of  a  record  of  the 
Circuit  Court.  It  is  simply  a  copy  of  various  papers  and 
minutes  of  the  order  book,  without  either  a  placita  or  parties; 
in  which  there  is  not,  substantially  and  directly,  a  single  fact 
stated.  A  record  should  be  a  legal,  logical  and  succinct  state- 
ment of  facts,  and  not  a  literal  copy  of  the  papers,  minutes, 
and  evidence,  by  which  the  facts  might  be  proved.  The  tran- 
script presented  to  us  is  not  even  certified,  as  is  required  by 

statute.  The  statute  requires  that  the  clerks  of  the 
[*346]     Circuit  Courts  shall  ^certify  that  the  transcripts  sent 

up  to  this  Court  are  full  and  complete  transcripts 
of  the  record,  &c.;  the  certificate  on  this  transcript  is,  that  it  is 
a  copy  of  the  proceedings  had,  &c. 

In  disposing  of  the  objections  raised  to  this  record,  we  have 
not  looked  behind  the  writ  of  sci.fa.;  all  the  proceedings  up 
to  the  time  of  issuing  that  writ  may  be  regular,  correct  and 
legal,  on  which  available  proceedings  may  be  had,  and,  there- 
fore, we  give  no  opinion  respecting  them. 
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Per   Ouriam. — The  judgment   is   reversed,  and   the   cause 
remanded,  Ac. 

P.  Sweetser,  for  the  plaintiff. 
W.  Merod,  for  the  State. 

(1)  Ante,  p.  108. 


The  State  v.  Merrill. 

LroicnoiNT — MAiiiciotrs  Trespass. — An  indictment  for  a  malicious  trespasa 
need  not  state  the  means  used  to  effect  the  injury. 

ERROR  to  the  Rush  Circuit  Court. 

Blackford.  J. — This  was  an  indictment  against  Merrill 
for  a  malicious  trespass.  The  Circuit  Court,  on  motion  of  the 
defendant,  quashed  the  indictment. 

The  indictment  states  that  the  jurors,  &c.,  "upon  their  oath 
present,  that  Richard  Merrill,  late  of  said  county,  on  the  10th 
day  of  July,  in  the  year  1832,  with  force  and  arms,  at  the 
county  aforesaid,  one  cow  of  the  value  of  twelve  dollars,  of  the 
personal  property  of  one  Jacob  Trees,  of  said  county,  then  and 
there  did  maliciously  and  unlawfully  injure,  maim  and  wound, 
to  the  great  damage  of  him  the  said  Jacob  Trees,  to  wit,  the 
damage  of  six  dollars,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  said  State  of  Indiana" 

The  objections  made  to  this  indictment  are,  that  it  does  not 
state  the  means  used  by  the  defendant  in  doing  the  injury; 
nor  does  it  show  how  much  the  value  of  the  cow  was  lessened 
by  the  injury. 

The  statute  on  the  subject  is  as  follows :     "  That 

[*347]     every  person  *who  shall  maliciously  or  mischievously, 

destroy  or  injure,  or  cause  to  be  destroyed  or  injured, 

any   property   of   another,   or   any   public   property,   shall  bo 

deemed  guilty  of  malicious  trespass,  and,  upon  conviction,  shall 
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be  fined  in  any  sum  not  exceeding  two-fold  the  value  of  the 
property  destroyed,  or  of  the  damage  done,  and  be  imprisoned,'' 
<fec.     Rev.  Code,  1831,  p.  187. 

We  can  see  no  ground  for  the  objections  made  to  the  indict- 
ment in  this  case.  The  offense  is  sufficiently  described  tc 
bring  it  within  the  statute,  and  to  enable  the  Court  to  render 
a  judgment.  The  species  of  property  injured,  its  value,  its 
ownership,  and  the  damage  to  the  owner,  are  stated ;  and  the 
injury  is  averred  to  have  been  done  maliciously.  The  motion 
to  quash  the  indictment  should  have  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

W.  Herod,  for  the  State. 

0.  H.  Smith,  for  the  defendant. 


Tylee  and  Others  v.  Denson,  in  Error. 

IF  in  the  Circuit  Court,  on  an  appeal  from  the  judgment  of 
a  justice,  the  defendant  file  additional  pleas  without  objection, 
the  plaintiff  can  not  assign  the  filing  of  those  pleas  for  error  (1). 

Under  the  statute  of  1824,  if  money  was  lent  at  a  higher 
rate  of  interest  than  six  per  cent,  per  annum,  no  interest  at  all 
could  be  recovered ;  and  if,  in  such  case,  the  usurious  interest 
or  a  part  of  it  had  been  paid,  such  payment  was  deducted  from 
the  principal,  and  the  lender  recovered  the  balance,  without 
any  calculation  of  interest  (2). 

(1)  Vide  Stat.  1833,  p.  112;  Stat.  1836,  p.  62;  Note  (2)  to  Nelson  v.  Zink, 
ante,  p.  101;  Bastion  v.  Dalrymple,  post,  365;  Id.,  402. 

(2)  For  the  present  law  respecting  the  legal  rate  of  interest,  and  the  pen- 
alty for  receiving  more  than  the  law  allows,  vide  Stat.  1833,  p.  43;  Note  (1) 
to  Harvey  v.  Crawford,  Vol.  2  of  these  Eep.,  43. 
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[*348]  *Parsley  v.  Huston. 

Prespass — PiiEAiUNG. — A  defendant  in  replevin  pleaded,  that  at  the  time 
when,  &c.,  he  was  a  constable,  &c. ;  that  two  executions  dated  on,  &c.,  and 
issued  by  a  justice  of  the  peace,  were  directed  to  him  as  constable,  &c. ; 
that  he  levied  these  executions  on  the  goods  of  A,  Avhich  were  the  goods 
mentioned  in  the  declaration,  and  were  not  the  goods  of  the  plaintiff;  that 
the  goods  were  taken  to  satisfy  the  said  executions ;  that  this  is  tlie  trespass 
complained  of;  and  that  without  this  he  is  not  guilty.  Held,  that  this  plea. 
in  not  suflSciently  describing  the  writs,  and  not  stating  that  the  plaintiff 
was  the  execution-defendant,  is  not  a  good  plea  in  justification.  Held, 
also,  that  the  words  in  the  plea — "tdtJioui  this  that  the  defendant  is  not 
guilty" — neither  constitute  a  special  traverse,  nor  a  .distinct  substantial 
defense.  Held,  also,  that  as  a  plea  of  property  in  a  stranger,  the  plea  is 
good,  and  that  the  other  averments  in  it  may  be  considered  as  surplusage  (a). 

ERROR  to  the  Marion  Circuit  Court. 

Blackfoed,  J. — Robert  Huston  brought  an  action  of  re- 
plevin against  James  Parsley.  The  declaration  contains  two 
counts.  The  first  count  charges  the  defendant  with  tortiously 
taking  certain  goods  belonging  to  the  plaintiif,  and  unjustly 
and  unlawfully  detaining  them.  The  second  count  charges 
that  the  defendant  lawfully  acquired  certain  other  goods  be- 
longing to  the  plaintiif,  and  unjustly  and  unlawfully  detained 
them.     Damage,  |200. 

Parsley,  the  defendant,  pleaded  three  pleas :  First,  That  he 
did  not  take  nor  detain  the  goods  as  charged  in  the  first  count. 
Secondly,  That  he  did  not  detain  the  goods  as  charged  in  the 
second  count.  The  third  is  a  special  plea  in  bar.  It  states 
that  at  the  time  when,  &c.,  the  defendant  was  a  constable  of 
the  township,  &c. ;  that  two  executions  dated  on,  &c.,  and 
issued  by  a  justice  of  the  peace,  were  directed  to  the  defendant 
as  constable,  &c. ;  that  the  defendant  levied  these  executions 
on  the  goods  of  one  George  Long,  which  were  the  same  goods 
mentioned  in  the  declaration,  and  were  not  the  goods  of  the 
plaintiff;  that  the  defendant  took  the  said  goods  of  the  said 
Long  to  satisfy  the  said  executions;  that  this  is  the  trespass 

(a)     Hall  V.  Henline.  9  Ind.,  C5G. 
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complained  of;  and  that  without  this  he  is  not  guilty.     And 
this  he  is  ready  to  verify ;  wherefore  he  prays  judgment. 

To  the  third  plea  Huston,  the  plaintiflP,  demurred,  and  as- 
signed as  causes  of  demurrer,  first,  that  the  executions 
[*349]  are  not  *sufficiently  described ;  secondly,  that  the  con- 
stable's return  is  not  stated ;  thirdly,  that  the  plea  is . 
double,  in  justifying  and  denying  the  matters  complained  of. 
This  demurrer  to  the  third  plea  was  sustained  by  the  Circuit 
Court.  On  the  first  and  second  pleas,  issues  were  joined;  and, 
upon  these  issues,  a  verdict  and  judgment  were  rendered  for 
Huston,  the  plaintiff  below. 

Parsley  brings  the  case,  by  writ  of  error,  to  this  Court,  and 
assigns  for  error,  inter  alia,  that  the  demurrer  to  his  third  plea 
was  erroneously  sustained. 

The  principal  object  of  this  third  plea  is  to  show,  that  the 
defendant,  as  a  constable,  took  and  detained  the  goods  by 
virtue  of  two  executions  against  a  third  person.  The  plea,  as 
a  justification  by  authority  of  law,  is  liable  to  the  objection 
first  assigned  as  a  cause  of  demurrer.  It  does  not  state  the 
nature  of  the  executions.  We  do  not  know  whether  they  were 
writs  of  fieri  facias,  or  of  capias  ad  satisfaciendum.  We  can 
not  tell  whether  the  sheriff  acted  in  obedience  to  them  or  not, 
because  the  plea  does  not  state  what  they  commanded  him  to 
do.  The  plea  is  also  fatally  defective,  as  a  justification  by 
authority  of  law,  in  not  showing  that  Huston,  the  plaintiff  in 
replevin,  was  the  execution-defendant.  The  circumstance,  that 
goods  have  been  taken  in  execution,  and  are  thus  in  the  custody 
of  the  law,  is  no  bar  to  an  action  of  replevin,  unless  the  suit 
be  brought  by  the  execution-defendant.  If  Parsley,  as  con- 
stable, with  a  fi.  fa.  against  Long,  took  the  goods  of  Huston, 
the  latter  may  maintain  replevin.  The  statute  gives  the  action 
to  any  person  whose  goods  have  been  unlawfully  taken  or 
detained,  excepting  the  execution-defendant.  R.  C,  1831,  p. 
424;   Chinn  v.  Russell,  3fay  term,  1828. 

But  this  plea,  independently  of  what  is  evidently  its  main 
object,  states  expressly  that  the  goods,  for  the  taking  or  detain- 
ing of  which  the  action  is  brought,  were  the  property  of  Long, 
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a  stranger,  and  were  not  the  property  of  Huston,  the  plaintiff 
in  replevin.  This  statement,  if  true,  is  a  bar  to  the  action. 
If  Huston  had  no  general  or  special  property  in  the  goods,  at 
the  time  they  were  taken  or  detained,  he  can  not  maintain  an 
action  of  replevin  for  the  taking  or  detaining  of  them.  2 
Selwyn's  N.  P.,  364.  To  this  part  of  the  plea,  only  one  of  the 
causes  of  demurrer  assigned  is  applicable.     This  cause  is,  that 

the  plea  is  double,  containing  both  a  justification  and 
[*350]     a  denial  of  the  ^injury  complained  of.     To  sustain 

this  objection,  it  must  appear  that  the  plea  contain/ 
two  distinct  defenses,  each  of  which  is,  in  substance,  a  good  bar 
to  the  action.  Steph.  on  PI.,  272,  273.  They  must  be  such 
defenses,  too,  as  are  mentioned  in  the  cause  of  demurrer 
assigned.  That  the  plea  contains  one  good  defense,  in  sub- 
stance, to  wit,  that  of  property  in  a  stranger,  we  have  no 
doubt,  but  we  do  not  find  in  it  any  other  distinct  substantial 
defense. 

The  words  relied  on  to  show  that  it  contains  another  defense, 
are  at  the  conclusion  of  the  plea.  They  are  these;  "And 
loithout  this  the  defendant  is  not  guilty."  These  words  were 
probably  intended  by  the  pleader  for  a  special  traverse,  but 
they  are  very  far  from  being  that.  In  a  plea,  the  special 
traverse,  or,  as  it  is  often  called,  a  traverse  with  an  absque  hoc, 
is  a  direct  denial  of  the  allegations  in  the  declaration,  which 
are  only  indirectly  denied  by  the  affirmative  matter  previously 
set  out  in  the  plea.  A  defendant,  for  example,  pleads  that  his 
co-defendant  is  dead,  and  the  plaintiff  replies  that  he  is  alive. 
The  replication  must  not  stop  there,  because  it  contains,  as  yet, 
no  direct  denial  of  the  co-defendant's  death.  It  must  go  on 
further  and  say,  loithout  this  that  he  is  dead,  or  use  other  words 
in  denial,  as,  that  he  is  not  dead.  So,  a  defendant  in  replevin 
pleads  that  the  goods  were  the  property  of  a  stranger ;  witliout 
this,  that  they  are  the  property  of  the  plaintiff.  This  is  suffi- 
cient, and  amounts  to  the  same  thing  as  saying  that  the  goods 
were  the  property  of  a  stranger,  aiid  not  the  property  of  the 
plaintiff.  But  to  say,  as  the  plea  before  us  does,  that  the  goods 
were  the  property  of  a  stranger,  without  this  that  the  defendant 
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is  not  guilty,  is  not  a  direct  denial  of  the  plaintiff  ^s  property  in 
the  goods,  and  were  there  no  other  expressions  in  tne  plea  on 
the  subject,  it  would  be  objectionable  as  being  argumentative. 
The  phrase,  "withowt  this  that  the  defendant  is  not  guilty,"  is 
no  denial  of  the  plaintiff's  property  in  the  goods,  nor  indeed  is 
it  a  denial  of  anything.  There  happens,  however,  to  be  an 
averment  in  the  plea  that  the  goods  were  not  the  property  of 
the  plaintiff.  This  is  a  direct  denial,  and  supplies  the  place  of 
a  special  traverse  with  the  absque  hoc.  Steph.  on  PL,  188; 
Gould  on  PL,  377. 

But  though  the  words  referred  to,  to  wit,  "  vnthout  this  tL  a,t 
the  defendant  is  not  guilty,"  are  as  far  from  being  a  special 
traverse  as  any  other  expressions  possibly  can  be,  yei, 
[*351]  at  the  *same  time,  they  are  not  liable  to  the  objection 
relied  on  by  the  plaintiff  below.  They  certainly  do 
not  contain,  as  he  contends,  a  distinct  substantial  defense  to  the 
action.  They  are  as  far  from  constituting  a  distinct  defense  as 
they  are  from  being  a  special  traverse.  They  are  no  denial  of 
the  truth  of  the  declaration,  and  no  issue  could  be  formed  on 
them  by  which  the  cause  could  be  determined.  The  plea  is 
not,  therefore,  in  consequence  of  these  unmeaning  words,  sub- 
ject to  a  demurrer  for  duplicity.  Those  words,  like  all  the 
expressions  in  the  plea  relative  to  the  executions,  must  be 
considered  as  mere  matters  of  surplusage. 

The  averments  in  the  plea  that  the  goods,  for  the  taking  or 
detaining  of  which  the  action  was  brought,  were  the  property 
of  Long,  and  were  not  the  property  of  Huston,  the  plaintiff, 
constitute  a  good  defense  to  the  action.  If  the  plea  be  informal, 
there  is  no  cause  of  demurrer  assigned  which  can  reach  the 
informality.  The  demurrer  to  this  plea  should  have  been 
overruled. 

Some  objections  were  made  by  Parsley  to  the  affidavit  mad^ 
by  Huston  before  the  writ  of  replevin  issued,  but  the  affidavit 
is  not  made  a  part  of  the  record,  and  the  objections  to  it  ar<^ 
not  therefore  before  us.  The  judgment  must  be  reversed; 
because  the  demurrer  to  the  third  plea,  as  has  been  already 
observed,  was  erroneously  sustained. 
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Per  Curiam. — The  judgment  is  reversed,  with  costs.     Cause 
remanded,  &c. 

J.  B.  Ray  and  J.  Eccles,  for  the  plaintiff. 

W.  W.  Wick,  H.  Brovm,  and  /.  H.  Scott,  for  the  defendant. 


The  8tate,  on  the  relation  of  Dunham,  v.  Hood  and  Another. 

TtTDGMENT — CosTS — AMENDMENT. — In  an  action  in  the  name  of  the  State  on 
the  relation  of  A,  against  JB  and  C,  the  judgment  was  as  follows :  "  It  is, 
therefore,  considered  by  the  Court,  that  the  said  defendants  go  hence  with- 
out day,  and  that  he  also  recover  his  costs  and  charges  in  this  belialf 
expended,  and  the  plaintiff  in  mercy,"  &c.  Held,  that  under  the  statute, 
the  judgment  should  have  been  against  the  relator  for  costs,  and  in  favour 
of  both  the  defendants,  but  that  the  mistakes  as  to  these  matters  were 
merely  clerical,  and  might  have  been  amended  at  any  time. 

[*352]     *ERROR  to  the  Allen  Circuit  Court. 

Steveins,  J. — The  State  of  Indiana,  on  the  relation 
of  Joseph  Dunham,  brought  suit  in  the  Allen  Circuit  Court 
against  WiUiam  N.  Hood,  a  justice  of  the  peace,  and  Samuel 
Hanna,  his  surety,  on  the  official  bond  of  Hood,  for  the 
malfeasance  and  misfeasance  in  office  of  the  said  Hood,  by 
which  he,  the  said  Dunham,  said  he  had  sustained  an  injury, 
&c.  The  case  was  tried  by  a  jury,  and  a  verdict  rendered  in 
favour  of  the  defendants.  Final  judgment  was  then  rendered 
in  these  words :  "  It  is  therefore  considered  by  the  Court  that 
the  said  defendants  go  hence  without  day,  and  that  he  also 
recover  his  costs  and  charges  in  this  behalf  expended,  and  the 
plaintiff  in  mercy,"  &c. 

To  reverse  this  judgment,  two  errors  are  assigned :  1.  That 
the  plaintiff  was  and  is  a  sovereign  and  independent  State,  and 
therefore  not  liable  to  pay  costs,  &c. ;  2.  That  the  judgment 
Coes  not  follow  the  verdict,  the  verdict  being  in  favour  of  both 
the  defendants,  and  the  judgment  only  for  one  defendant. 
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Upon  general  principles,  unaided  and  unaffected  by  statutory 
enactmentSj  vvhere  a  suit  is  brought  on  a  private  bond,  for  the 
use  of  an  individual,  the  individual  for  whose  use  it  is  entered 
is  not  the  legal  plaintiff,  the  use  only  being  entered  for  the 
protection  of  his  equitable  interest,  and  if  he  dies  pending  the 
6uit,  his  death  will  not  abate  the  suit,  nor  is  there,  for  the 
purpose  of  the  suit,  any  necessity  for  the  suggesting  his  death, 
but  the  suit  progresses  as  if  he  were  still  living,  or  as  if  the 
■  ise  had  never  been  entered.  The  judgment  is  entered  in  the 
viame  of  the  nominal,  that  is,  the  legal  plaintiff,  and  it  is 
nothing  to  the  defendant  who  may  be  entitled  to  the  equitable 
interest.  And  just  so  in  the  case  of  a  bond  to  the  State,  as  in 
the  present  cxise,  where  it  is  for  public  use,  and  any  injured 
person  may  bring  a  suit  upon  it,  the  State  is  the  legal  plaintiff, 
and  there  is  no  necessity,  for  the  purposes  of  the  suit,  to  enter 
for  whose  use  it  is  brought;  the  judgment  is  entered  in  the 
name  of  the  State,  the  legal  plaintiff.  The  State  v.  JDorsey  et 
al.,  3  Gill  &  Johns.,  75,  93;  Fridge  v.  The  State,  use  of  Kirk, 
3  Gill  &  Johns.,  103. 

And  it  may  be  furthei  -emarked  that,  upon  general  princi- 
ples, without  the  aid  of  legislative  sanction,  a  sovereign  Stat^ 
can  not  be  amerced  for  costs.  This  case,  however,  does  not 
stand  on  the  general  doctrine  upon  that  subject;  the  legislature 
has  removed  all  the  difficulties  as  to  that,  and  marked  out  the 
pioper  course  to  be  pursued.  By  the  14th  section  of 
[*353]  the  practice  *act  of  1831,  p.  402,  it  is  enacted  that 
"when  suit  is  brought  on  any  bond  given  by  any 
exfecutor  or  administrator,  or  any  State,  county  or  township 
officer,  to  and  in  the  name  of  the  State  of  Indiana,  &c.,  for  the 
Tierformance  of  any  duty  or  trust,  it  shall  be  the  duty  of  the 
percfon  for  whose  benefit  the  same  was  instituted  to  endorse  on 
the  writ  or  other  process  for  whose  benefit  the  same  was  issued, 
and  if  he  fails  to  succeed  in  the  suit,  he  shall  be  liable  for  all 
costs,"  &c.  This  statute  settles  the  question  now  before  us. 
The  relator,  Joseph  Dunham,  is  liable  for  the  costs  of  the  suit, 
and  judgment  should  have  been  entered  against  him  accord- 
ingly. This,  we  presume,  the  Court  intended  to  do,  though 
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by  a  misprision  or  mistake  of  the  clerk,  it  is  not  done.  The 
errors  complained  of  are  mere  clerical  inaccuracies,  and  might 
have  been,  at  any  time,  amended,  on  a  proper  application  to 
the  Court  below  for  that  purpose;  but  it  seems  that  no  such 
application  has  been  made.  The  judgment,  as  it  stands,  is  not 
correct,  and  must  be  reversed,  but  without  costs  or  prejudice. 

Per  Curiam, — The  judgment  is  reversed,  and  the  cause  re- 
manded, &c. 

H.  Cooper,  for  the  State. 

D.  Wallace,  for  the  defendants. 


SiNAED  V.  Patterson. 

AaBTTMPsrr — PiiEADiNG. — A  plea  to  an  action  of  assumpsit,  that  the  defendant 
had  paid  the  plaintiff  the  several  sums  in  the  declaration  mentioned,  with 
all  interest  due  thereon,  according  to  the  form  and  effect  of  the  promises 
in  the  declaration  mentioned,  in  goods,  wares,  and  merchandise,  and 
money,  can  not  be  supported  either  as  a  plea  of  accord  and  satisfaction,  or 
of  payment,  or  of  set-off  under  the  statute  (o). 

Same. — A  plea  to  such  an  action^  that  the  contract  between  the  parties,  if  any 
was  made,  was  under  seal,  may  be  objected  to  on  motion,  or  by  special 
demurrer. 

SeaJjED  Agkeement. — An  agreement  under  seal  can  not  be  reacinded  by  a 
parol  contract. 

Same — Not  to  be  varied  by  Parol  Contract. — The  terms  of  a  sealed 
agreement  can  not  be  varied  by  a  subsequent  parol  contract,  so  as  to 
authorize  a  suit  on  the  sealed  agreement,  which  suit,  without  the  parol 
contract,  could  not  be  sustained;  and,  consequently,  the  existence  of  the 
sealed  agreement,  in  such  a  case,  is  no  bar  to  a  suit  on  the  parol  con- 
tract (6). 

Instructions  to  Jury. — Erroneous  instructions  to  the  jury  can  not  be 
assigned  for  error,  if  they  were  not  applicable  to  the  case,  and  could  not 
injure  the  party  complaining  of  them  (c). 

(a)  This  case  is  overruled  by  Louden  v.  Birt,  4  Ind.,  5C6.  There  the  Court  saye:  "Pay- 
ment may  be  made  in  anything  the  creditor  will  accept  as  payment.  And  nnder  the  geneml 
Issne,  or  a  general  plea  of  payment,  payment  in  anything  that  has  been  accepted  or  eceived 
•a  payment,  may  be  proved." 

(6)    See  Lomax  v.  Bailey,  7  Blackf.,  599,  and  cases  there  cited. 

(o)    Harria  v.  BameU,  4  Blackf.,  369. 
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[*354]     *APPEAL  from  the  Marion  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit, 
brought  by  Patterson  against  Sinard.  The  declaration  con- 
tains several  counts.  The  first  count  is  on  a  special  contract 
respecting  the  sale  and  delivery  of  bricks.  The  other  counts 
are  general  ones  for  bricks  sold  and  delivered. 

The  defendant  pleaded  three  pleas.  First,  non-assumpsit. 
Secondly,  actio  non;  for  that  on,  &c.,  at,  &c.,  before  the  com- 
mencement of  the  suit,  the  defendant  paid  to  the  plaintiff  the 
several  sums  in  the  declaration  mentioned,  together  with  all 
interest  due  thereon,  according  to  the  form  and  effect  of  the 
several  promises  and  undertakings  in  the  declaration  men- 
tioned, in  goods,  wares,  and  merchandize,  and  money;  and 
this  the  defendant  is  ready  to  verify.  Third  plea,  actio  non: 
the  defendant  says,  that  if  any  of  the  bricks  were  made  for 
and  delivered  to  him  by  the  plaintiff,  they  were  made  and 
delivered  in  part  performance  of  a  covenant  under  the  hands 
and  seals  of  the  parties,  &c. ;  that  no  bricks  were  sold  and 
delivered  by  the  plaintiff  to  the  defendant  on  any  account,  but 
on  the  said  contract  under  seal. 

On  the  plea  of  non-assumpsit,  issue  was  joined.  To  the 
second  plea,  the  plaintiff  demurred  specially;  assigning  for 
caii-os  of  dem'.irrpr.  first,  that  the  plea  amounts  to  the  general 
issue;  secondly,  that  the  plea  concludes  with  a  verification. 
This  demurrer  the  Court  sustained.  The  third  plea  was  sei 
aside  on  the  motion  of  the  plaintiff.  The  issue  on  the  plea  of 
non-assumpsit  was  tried,  and  a  verdict  returned  in  favour  of 
the  plaintiff  for  $300.  The  defendant  moved  for  a  new  trial, 
but  his  motion  was  overruled,  and  a  judgment  was  rendered 
against  him  on  the  verdict.  The  defendant  appeals  to  this 
Court. 

The  first  point  relied  upon  by  the  appellant  is,  that  the 
demurrer  to  his  second  plea  should  not  have  been  sustained. 
The  causes  of  demurrer  assigned  are  insufficient.  The  plea 
contains  no  denial  of  the  truth  of  the  declaration.  It  denies, 
like  all  other  pleas  in  bar,  the  right  of  action,  but  it  admits, 
at  the  same  time,  the  plaintiff's  allegations,  and  undertakes  to 
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avoid  them  by  averring  a  delivery  to  the  plaintiff  of  good* 
and  money  in  discharge  of  his  demand.  It  is  the  reverse  of 
the  general  issue;  and,  being  an  affirmative  plea,  conclude.' 

correctly  with  a  verification.     The  plaintiff  objects 
[*355]     also,  to  the  substance  of  this  *plea;  because  it  doe; 

not  aver  that  he  had  accepted  the  goods  and  monc 
in  satisfaction.  This  objection  is  fatal  to  the  plea,  as  a  plea  of 
accord  and  satisfaction.  To  make  such  a  plea  valid,  it  must 
not  only  aver  that  the  goods  were  delivered  in  payment  of  the 
demand,  but  it  must  also  aver  that  they  were  accepted  in  satis- 
faction and  discharge  thereof.  Drake  v.  Mitchell,  3  East,  251. 
As  a  plea  of  payment,  the  plea  is  equally  objectionable.  It 
avers  the  payment  to  have  been  made  in  goods  as  well  as 
money.  But  a  plea  of  payment  can  not  be  supported,  unless 
the  payment  has  been  made  in  money  alone.  Neither  can  this 
plea  be  supported  as  a  plea  of  set-off  under  the  statute.  The 
plea  under  the  statute  must,  in  the  first  place,  be  a  good  plea 
of  payment;  and,  in  addition,  it  must  set  out  the  matters  of 
set-off.  The  plea  before  us,  as  has  already  been  observed,  is 
not  a  j)lea  of  payment,  and  is  not  therefore  within  the  statute. 
Rev.  Code,  1831,  p.  405.  The  second  plea,  for  these  reasons, 
can  not  be  supported. 

The  next  ground  taken  by  the  appellant  is  that  his  third 
plea  should  not  have  been  rejected.  That  plea  is  clearly 
objectionable.  The  contract  on  which  the  suit  was  brought  is 
not  described  in  the  declaration  as  a  sealed  contract.  Had  it 
been  so  described,  the  plaintiff  would  have  failed,  of  course,  in 
his  action  of  assumpsit.  The  defendant  was  bound  to  consider 
the  contract  relied  on  by  the  plaintiff  as  not  being  under  seal, 
and  to  shape  his  defense  accordingly.  If  the  statement  of  this 
third  plea  be  true,  viz:  that  the  only  contract  between  the 
parties  was  one  under  their  seals,  the  proper  plea  for  the 
defendant  was  non-assumpsit.  The  plaintiff  would  have  been, 
then,  obliged  to  prove  an  unsealed  contract,  or  to  lose  his 
cause.  The  special  plea  under  consideration,  which  avers  the 
contract  to  be  a  sealed  one,  is  merely  a  denial,  in  an  argumenta- 
tive form,  that  the  defendant  had  made  the  parol   i)ronnse  set 
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out  in  the  declaration.  This  plea,  therefore,  amounts  to  the 
general  issue  of  non-assumpsit.  It  is  a  general  rule  of  pleading 
in  assumpsit  that  when  the  defendant  wishes  to  deny  the  truth 
of  the  declaration,  he  must  do  so  in  a  direct  and  positive 
manner,  by  pleading  at  once  the  general  issue.  If  he  state  the 
matter  in  denial  specially,  as  is  done  in  this  case,  the  plea  may 
be  good  in  substance,  but  it  is  objectionable  in  point  of  form. 
It  violates  the  rule  in  pleading  which  forbids  prolixity,  and 

may  be  objected  to  on  motion,  or  by  special  demurrer. 
[*356]     Gould  on  PL,  *346,  350.     In  the  present  instance, 

there  was  a  motion   o  reject  the  plea  as  amounting  to 
he  general  issue,  and  the  motion  was  correctly  sustained. 

The  third  ground  relied  on  oy  the  appellant  is,  that  the 
Court  refused  to  instruct  the  jury  in  the  manner  he  requested, 
and  that  the  Court  gave  instructions  to  the  jury  which  were 
incorrect.  It  is  the  duty  of  the  Circuit  Court,  upon  the  request 
of  eith-er  of  the  parties,  to  inform  the  jury  correctly 'as  to  any 
particular  matter  of  law  which  may  be  aJDplicable  to  the  cause. 
And  in  order  to  test  the  propriety  of  any  particular  instruction 
to  the  jury,  it  is  necessary  to  examine,  first,  the  nature  of  the 
issue  between  the  parties ;  secondly,  the  facts  which  have  been 
proved;  and  thirdly,  the  law  which  must  govern  the  case. 

The  action  before  us  is  an  action  of  assumpsit.  There  are 
four  counts  in  the  declaration.  The  first  is  on  a  special  contract 
by  parol  for  the  making  and  burning  of  a  certain  quantity  of 
bricks  by  the  plaintifi"  for  the  defendant,  and  the  delivering  of 
them  to  the  defendant  by  a  certain  day,  and  at  a  certain  place. 
The  seoond  is  an  indebitatus  count,  the  third  a  quantum  meruit^ 
and  the  fourth  a  quantum  valebant  count,  for  bricks  sold  and 
delivered.  To  these  counts  is  added  the  common  breach.  The 
only  plea  is  non-assumpsit,  and  upon  that  issue  is  joined. 

The  substance  of  the  testimony  is  as  follows:  Two  kilns 
of  bricks  were  made  and  burnt  by  Patterson.  The  first  kiln 
contained  about  156,000,  aud  the  second  kiln  about  66,000. 
The  burning  of  the  first  kiln  was  completed  about  the  last  of 
August,  1831,  and  that  of  the  second  kiln  about  the  last  of 
October,  in  the  same  year.     Sinard  received  and  hauled  away 
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the  most  of  the  bricks  from  both  these  kilns,  soon  after  they 
were  burnt,  informing  Patterson  at  the  time  that  he  would  not 
take  the  bricks  according  to  a  previous  agreement  between 
them,  but  that  he  would  pay  for  no  more  than  he  received. 
The  bricks  of  both  kilns  taken  together  were  as  good  as  bricks 
commonly  are,  except  that  those  of  the  first  kiln  were  somewhat 
smaller  than  usual.  The  bricks  hauled  away  by  Sinard  were 
made  use  of  by  him  for  his  own  benefit.  The  price  of  bricks 
at  the  time  was  about  three  dollars  a  thousand.  The  parties 
had,  in  May,  1831,  entered  into  an  agreement  under  seal,  by 
which  Patterson  was  to  make  and  burn  for  Sinard  250,000 
bricks,  125,000  of  them  to  be  delivered  at  the  kiln  by  the  10th 

of  July,  1831,  and  the  other  125,000  by  the  10th  of 
[*357]     August,  1831.     Sinard  was  *to  pay  Patterson  three 

dollars  a  thousand  for  the  bricks  delivered  according 
to  that  agreement.  He  was  also  to  fiirnish  Patterson  with  120 
cords  of  wood,  which  were  to  be  cut  by  the  15th  of  June,  and 
delivered  by  the  10th  of  July.  1831.  It  was  also  proved  that 
the  parties  had,  by  j)arol,  varied  the  sealed  agreement  as  to  the 
wood,  as  to  the  quantity  of  bricks,  which  was  reduced  to 
somewhat  less  than  130,000,  and  as  to  the  time  for  delivering 
the  bricks.  It  was  also  proved  that  Sinard  had  delivered  to 
Patterson  about  forty  cords  of  wood,  and  had  sold  to  him 
goods,  &c.,  to  the  amount  of  about  $380.  This  embraces  all 
the  evidence  that  is  material. 

The  next  inquiry  is  as  to  the  law  applicable  to  the  case,  at 
least  so  far  as  respects  the  instructions  to  the  jury  which  were 
refused,  or  which  were  given,  by  the  Court.  It  is  not  necessary 
here  to  enumerate,  particularly,  the  instructions  which  were 
refused  or  which  were  given.  The  only  material  questions 
raised  by  them  are,  first,  Could  the  sealed  agreement  between 
the  parties  of  May,  1831,  be  rescinded  by  any  subsequent  parol 
agreement  of  the  parties?  Secondly,  if  it  could  not.  Is  the 
existence  of  that  sealed  agreement  a  bar  to  the  present  action 
of  assumpsit?  Thirdly,  if  the  Court  incorrectly  instructed 
the  jury  that  the  sealed  instrument  might  be  rescinded  by 
parol.  Can  the  defendant  below  complain  of  that  instrnciiou? 
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The  first  of  these  questions  must  be  answered  in  the  nega- 
tive. The  agreement,  under  the  seal  of  the  parties,  could  not 
be  rescinded  by  them  by  any  parol  contract  whidi  they  could 
make.  There  is  no  principle  of  the  common  law  better  set- 
tled, than  that  an  agreement  under  seal  can  only  be  dissolved 
eo  ligamine  quo  ligatur.     Thompson  v.  Brown,  7  Taunt.,  656. 

The  second  question  must  also  be  answered  in  the  negative. 
The  agreement  under  the. seal  of  the  parties,  though  unre- 
scinded,  was  no  bar  to  the  present  action  of  assumpsit,  ^he 
appellant,  in  support  of  the  contrary  opinion,  relies  on  the  doc- 
trine, that  assumpsit  on  simple  contract  will  not  lie,  where  the 
plaintiff  has  a  higher  security  for  his  demand.  That  doctrine 
is  no  doubt  correct;  but  it  is  not  applicable  to  the  present  case. 
Here,  Patterson  has  no  higher  security  for  his  demand,  than 
the  simple  contract  on  which  he  sues.  There  is,  to  be  sure,  a 
sealed  agreement  between  him  and  Sinard  as  to  the  burning 
and  delivering  of  bricks;  but  the  evidence  on  the  record 
shows  that  Patterson  can  not  support  an  action  on 
[*358]  that  agreement.  He  *was  bound  by  that  agreement 
to  deliver  250,000  bricks  to  Sinard  within  a  given 
time ;  and  that  was  a  precedent  condition  to  a  claim  for  the 
price  of  the  bricks.  The  proof  is,  that  Patterson  delivered  no 
bricks  to  Sinard  until  after  the  expiration  of  the  time  limited 
for  the  delivery  by  the  agreement ;  and  that  he  never  delivered 
to  Sinard  the  quantity  of  bricks  which,  by  that  agreement,  was 
required.  Had  Patterson,  therefore,  sued  on  the  sealed  agree- 
ment, he  must  have  failed,  because  he  had  not  performed  the 
precedent  condition,  the  performance  of  which  was  indispensa- 
ble to  his  right  of  recovery  on  the  agreement. 

It  is  in  vain  to  say,  that  by  a  subsequent  parol  agreement, 
the  time  for  delivering  the  bricks  was  enlarged,  and  that  the 
quantity  of  bricks  to  be  delivered  was  reduced,  Patterson  could 
not,  by  showing  the  existence  of  such  a  parol  contract,  and  the 
performance  of  it  on  his  part,  support  an  action  on  the  sealed 
agreement.  This  has  been  frequently  decided.  The  following 
are  some  of  the  authorities.  An  arbitration  bond  limited  the 
tiire  for  the  arbitrator  to  make  his  award.     In  debt  on  the 
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bond,  the  declaration  stated  that  the  time  was  afterwards  en- 
larged, by  the  mutual  consent  of  the  parties;  and  that  within 
the  enlarged  time,  the  award  was  made.  Breach,  &c.  To  this 
declaration,  the  defendant  demurred  and  obtained  a  judgment. 
The  Court  said,  that  the  question  was  not  then  to  be  discussed, 
whether  the  party  had  not  some  remedy,  but  whether  h  s 
remedy  lay  on  the  bond:  to  determine  which  the  Court  must 
look  to  the  bond ;  and  there  it  appeared  that  the  defendant 
had  bound  himself  to  abide  by  an  award  under  a  penalty,  if 
made  within  a  given  time :  but  that  could  never  extend  the 
penalty  to  an  award  made  after  that  time  under  a  new  agree- 
ment. Brown  v.  Goodman,  3  T.  R.,  592,  note.  So,  where  a 
person  covenanted  to  build  two  houses  for  £500  by  a  certain 
day,  and,  in  an  action  of  covenant  for  the  money,  averred  in 
his  declaration  that  the  houses  were  built  within  the  time,  it 
was  held  that  evidence  that  the  time  had  been  enlarged  by  a 
parol  agreement  of  the  parties,  and  that  the  houses  had  been 
built  within  the  enlarged  time,  did  not  support  the  action. 
Littler  v.  Holland,  3  T.  R.,  590.  The  cases  of  Heard  v.  Wad- 
ham,  1  East,  619,  Leslie  v.  Dela  Torre,  cited  in  White  v.  Parkin, 
12  East,  583,  Thompson  v.  Brown,  7  Taunton,  656,  Cordwent  v. 
Hunt,  8  Taunt.,  596,  fully  establish  the  doctrine  which 
r*359]  governs  the  previous  cases  of  Brown  v.  Goodman,  *and 
Littlei'  y.  Holland,  to  which  we  have  referred.  The 
cases  all  show,  that  the  terms  of  a  sealed  agreement  can  not  be 
varied  by  any  parol  contract,  so  as  to  authorize  a  suit  on  the 
sealed  agreement,  which  suit,  without  the  parol  contract,  could 
not  have  been  sustained. 

There  can  be  no  doubt,  therefore,  that  the  sealed  agreement 
in  this  case,  though  unrescinded,  furnished  Patterson  withjio 
ground  of  action  against  Sinard;  that  it  was  not  a  higher 
security  for  the  demand  now  sued  for,  and  that  its  existence  is 
no  bar  to  the  present  suit. 

The  third  question  proposed  must  also  be  answered  in  the 
negative.  That  question  is,  whether  an  erroneous  instruction 
to  the  jury  that  the  sealed  agreement  might  be  rescinded  by 
parol,  can  be  assigned  for  error  by  the  appellant?     It  does  not 
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necessarily  follow  that  because  an  instruction  to  the  jury  on  a 
question  of  law  is  erroneous,  the  error  can  be  complained  of  by 
either  party.  An  erroneous  instruction,  to  be  assignable  for 
error,  must  be  such  a  one  as  is  applicable  to  the  cause,  and  may 
have  injured  the  party  who  complains  of  it.  It  is  true  that  if 
the  evidence  is  not  on  the  record,  we  must  presume  the  instruc- 
tion, when  not  foreign  to  the  issue,  to  be  applicable  to  the 
cause.  Peyton  v.  Bowell,  in  this  Court,  Ifo-^/ term,  1823.  But 
when,  as  in  the  present  case,  the  whole  evidence  is  on  the 
record,  we  must  compare  it  with  the  instruction  complained  of, 
and  ascertain  whether  the  instruction  is  applicable  to  the 
evidence,  and  could  injure  the  ajjpellant.  We  have  already 
shown  that  Patterson  could  not  sue  on  the  sealed  agreement, 
and  that  his  only  action  for  the  bricks  sold  and  delivered  was 
on  the  subsequent  promise,  either  express  or  implied,  upon 
which  he  has  declared.  The  question,  therefore,  whether  the 
sealed  agreement  was  in  force  or  had  been  rescinded,  had 
nothing  to  do  with  the  cause,  and  whether  that  agreement 
could  or  could  hot  be  rescinded  by  parol,  was  a  mere  abstract 
question  of  law.  The  evidence  in  the  cailse,  and  the  law  appli- 
cable to  it,  would  have  warranted  the  Court  in  instructing  the 
jury  to  form  their  verdict  as  if  the  sealed  agreement  was  not  in 
existence.  The  instruction  which  was  given  had  no  tendency 
to  a  result  ■  beyond  that.  The  Court  informed  the  jury  to 
disregard  the  sealed  agreement,  if  it  had  been  rescinded  by  the 
parties,  and  they  informed  the  jury  further,  erroneously  to  be 

sure,  that  that  agreement  might  be  rescinded  by  parol. 
[*360]     The  jury  might,  by   *these    instructions,  have  been 

induced  incorrectly  to  suppose  the  sealed  agreement  to 
be  rescinded,  but  that  belief  could  not  have  injured  the  appel- 
lant. Its  effect  could  only  have  been  to  cause  \he  jury  to 
disregard  the  sealed  agreement,  and  that  is  precisely  what,  by 
law,  they  were  bound  to  do,  not  indeed  because  that  agreement 
was  rescinded,  but  because  it  had  no  connection  with  the  cause 
of  action.  The  instruction  in  question,  consequently,  can  not 
be  complained  of  by  the  appellant. 

The  last  error  assigned  is  that  the  Circuit  Court  erroneously 
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refused  to  grant  a  new  trial.  It  is  objected  tnat  the  verdict  is 
not  supported  by  the  law  or  the  evidence.  Ws  have  already 
had  occasion  to  advert  to  both  the  evidence  and  the  law  of  this 
case.  There  can  be  no  doubt  but  that  the  appellee  had  a  right 
to  recover,  upon  the  general  counts  of  his  declaration,  for  the 
bricks  sold  and  delivered  to  the  appellant.  The  verdict  may 
be  for  a  somewhat  larger  amount  than  we  would  have  been 
disposed  to  give,  had  we  been  members  of  the  jury.  But  the 
amount  is  not  so  obviously  excessive  as  to  authorize  any 
interference  with  it  by  an  appellate  Court. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

J.  B.  Ray  and  C.  Dewey,  for  the  appellant. 

C  Fletcher.  H.  Brown,  and  W.  Quarks,  for  the  appelleew 


f*361]  *SuMMEKs  V.  Glancey. 

Attachment  Bond — Parol  Evidence  to  Vary. — If  the  condition  of  a 
bond  in  domestic  attachment,  recite  that  the  plaintiff  had  sued  out  the 
attachment,  &c.,  parol  evidence  is  not  admissible  to  prove  that  the  bond 
was  executed  before  the  issuing  of  the  writ ;  but  if  the  writ  itself  show  that 
it  issued  after  the  execution  of  the  bond,  the  recital  to  the  contrary  in  the 
condition  of  the  bond,  will  be  no  ground  for  quashing  the  writ  (a). 

APPEAL  from  the  Shelby  Circuit  Court. 

M'KiNNEY,  J. — Domestic  attachment.  In  this  case  it  ap- 
pears that  the  defendant  moved  to  quash  the  writ,  on  the 
ground  that  it  appeared  from  the  condition  of  the  bond,  that 
the  writ  was  issued  before  the  bond  was  filed  in  the  clerk's 
office;  and  that  the  plaintiff  then  moved  the  Court  to  permit 
the  clerk  to  endorse  upon  the  bond,  nunc  pro  tunc,  that  the 
same  was  filed,  executed,  acknowledged  and  approved,  accord- 
ing to  law,  before  the  writ  issued.     The  Court  sustained  the 

(o)     See  Boot  v.  Monroe,  5  Blackf.,  594. 
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defendant's  motion,  and  quashed  the  writ,  refused  the  plaintiff's 
motion,  and  further  refused,  upon  the  plaintiff's  introducing 
witnesses,  including  the  clerk  of  the  court,  to  prove  that  the 
bond  was  actually  filed  in  the  clerk's  office  before  the  writ  was 
issued,  to  hear  any  evidence  upon  the  subject,  for  the  reason 

that  the   allegation  of  the   bond,  that   the  writ  of 
[*362]     attachment  was   issued  *before  the  bond  was  filed, 

estopped  the  plaintiff  from  contradicting  or  explain- 
ing that  allegation. 

The  bond  is  dated  the  13th  of  April,  1833,  and  is  endorsed 
by  the  clerk,  filed  in  his  office  on  that  day.  The  writ  objected 
to  is  dated  and  was  issued  on  the  16th  day  of  the  same  month. 
The  condition  of  the  bond  containing  the  recital  is  as  follows : 
"  Now  the  condition  of  this  obligation  is  this,  whereas  the  said 
Ahel  Summers  hath  on  this  day  sued  out  of  the  office  of  the 
clerk  of  the  Circuit  Court  of  the  said  county,  a  writ  of  domestic 
attachment  against  the  goods,  &c.,  of  the  said  Joseph  Glancey, 
now  if,"  &c.,  pursuing  the  statute.  We  think  the  recital  forms 
a  part  of  the  bond,  and  that  parol  evidence  was  inadmissible 
to  contradict  it.  On  this  point  the  Circuit  Court  was  correct, 
and  if  the  writ  had  been  issued  on  the  13th,  the  day  the  bond 
was  filed,  instead  of  being  issued  on  the  16th,  it  should  have 
been  quashed.  In  support  of  this,  the  case  of  Hucheson  v. 
Ross,  2  Marsh.  Rep.,  349,  is  in  point.  Here,  however,  is  a  writ 
issued  on  the  16th,  three  days  after  the  bond  was  filed.  The 
writ  and  bond  are  both  a  part  of  the  record.  The  bond  is 
made  so  by  a  bill  of  exceptions.  Although  parol  evidence 
could  not  be  permitted  to  contradict  the  bond,  yet  the  record — 
the  writ  and  bond  being  a  part  of  it — may  be  used  to  show 
that  the  recital  in  the  bond,  "that  a  writ  had  on  that  day 
issued,"  did  not  correspond  with  the  fact  furnished  by  the  writ 
itself,  that  it  did  not  issue  until  the  16th.  No  principle  of  law 
is  violated  by  construing  them  together,  but  justice  is  promoted 
by  enabling  the  plaintiff  to  avail  himself  ->f  the  benefit  of  the 
act,  he  showing  that  he  has  strictly  complied  "with  its  pro- 
visions. We  are  therefore  of  opinion,  that  the  Circuit  Court 
erred  in  quashing  the  writ. 
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Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &e. 

W.  W.  Wick,  for  the  appellant. 

C,  Fletcher  and  0.  Butler,  for  the  appellee. 


Ross  V.  MisNER,  in  Error. 

THE  dismission  of  a  cause  by  the  Circuit  Court,  on  motion, 
without  any  reason  appearing  on  the  record  in  favour  of  or 
against  the  dismission,  must  be  presumed  to  be  correct. 


[*363]  Hall  v.  Johnson. 

Escape. — A  scire  facias  can  not  issue,  either  at  common  law  or  by  statute, 

against  a  sheriff  or  constable  for  an  escape. 
Same.— An  execul  ion-creditor,  in  order  to  recover  against  the  sheriff  or 

constable  for  an  escape,  must  aver  and  prove  the  existence  of  a  judgment 

against  the  execution-debtor  (a). 
Justice  of  the  Peace — Pleading. — The  pleadings  before  justices  of  the 

peace  can  not  be  objected  to  fpr  want  of  form:   aliter,  as  to  substantial 

defects. 

ERROR  to  the  Marion  Circuit  Court. 

Blackford,  J. — A  soi.  fa,  was  issued  by  a  justice  of  the 
peace,  in  which  Johnson  was  the  plaintiff  and  Hall  the  defend- 
ant. The  sci.  fa.  was  demurred  to  by  Hall,  and  the  justice 
rendered  a  judgment,  on  the  demurrer,  in  favour  of  Johnson, 
for  forty-nine  dollars  and  sixty-eight  cents,  with  interest  and 
costs.  The  Circuit  Court,  on  appeal  by  Hall,  rendered  a 
Ettmilar  judgment  against  him,  on  his  demurrer  to  the  writ. 

(o)   See  The  State  v.  Johnson  el  «?.,  1  Ind.,  158. 
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The  sci.  fa.  reads  as  follows :  "  The  State  of  Indiana  to 
any  constable  in  Centre  township,  Marion  county,  greeting: 
Whereas,  Abraham  A.  Hall,  constable,  held  an  execution  of 
ea.  sa.  against  the  body  of  Philip  Hedges,  dated  the  28th  of 
January,  1832,  in  favour  of  D.  H.  Johnson,  issued  by  Obed 
Foote,  a  justice  of  the  peace  at  Indianapolis;  and  whereas,  the 
said  Abraham,  as  appears  from  the  return  of  said  writ,  took 
tlie  said  Philip  into  custody  on  the  10th  day  of  February,  1832, 
and  then,  to  wit,  the  same  day  released  the  said  Philip  from 
his  said  custody,  without  his  having  taken  the  insolvent  oath, 
or  having  been  otherwise  legally  discharged.  You  are  there- 
fore commanded  to  summon  the  said  Abraham  to  appear  before 
me,  at  my  office  in  Indianapolis,  on  the  25th  of  February, 
1832,  at  two  o'clock  P.  M.,  to  show  cause,  if  any  he  can,  why 
he  has  not  made  the  said  debt  named  in  said  execution,  or  held 
the  said  Philip  in  custody  until  legally  discharged.  Given 
under  my  hand  and  seal,  this  20th  of  February,  1832.  Obed 
Foote,  'justice,  [L.  S.]"  In  support  of  the  demurrer  to  this 
sd.  fa.,  two  grounds  are  relied  on : 

The  first  is  that  the  action  is  for  an  escape,  and  that  a  s<n.  fa., 
in  such  a  case,  will  not  lie.  There  can  be  no  doubt  but  that 
the  only  cause  of  complaint  contained  in  this  writ  is 
[*364]  *the  constable's  permitting  the  execution-defendant  to 
escape  out  of  custody.  For  such  an  injury,  the  only 
common  law  remedy  against  a  sheriff  is  an  action  of  trespass 
on  the  case.  The  statutes  of  Fdw.  1,  and  Rich.  2,  which  are 
in  force  here,  give  a  further  remedy  for  an  escape  on  execution 
by  an  action  of  debt.  The  plaintiff  below  has  not  thought 
proper  to  resort  to  either  of  these  actions,  but  has  chosen  to 
proceed  by  a  writ  of  sci.  fa.  The  statute  of  1831  is  relied  on 
for  this  mode  of  proceeding,  R.  C,  p.  107,  108.  This  statute 
enacts  that  if  a  constable  fail  to  make  due  return  of  process  at 
the  proper  time,  or  within  six  days  thereafter,  or  if  he  fail  to 
pay  over  to  the  proper  party,  on  reasonable  demand,  or  to  the 
justice  in  the  absence  of  such  demand,  on  the  return  day,  or 
within  six  days  thereafter,  all  moneys  collected  by  him  by 
virtue  of  his  office,  on  execution  or  otherwise,  or  if  he  msJte  a 
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fklse  return,  he  may  be  proceeded  against  by  soi.  fa.  Theie 
are  here  three  cases  in  which  a  sci.  fa.  may  be  issued  against  a 
constable.  The  first  is  for  not  returning  process ;  the  second, 
for  not  paying  over  money  collected ;  and  the  third,  for  making 
fc  false  return.  It  is  clear  that  an  escape  on  execution  is  not 
one  of  the  cases  embraced  by  this  statute,  and  that  the  plaintiff 
below,  therefore,  in  issuing  this  writ  against  the  constable, 
mistook  his  proper  remedy  for  the  injury  complained  of. 

Admitting,  however,  for  the  sake  of  argument,  that  a  sci.  fa. 
does  lie  against  a  constable  for  an  escape,  there  is  still  a  fat* 
objection  to  the  one  before  us.  This  objection  is  that  the  writ 
does  not  aver  the  recovery  of  a  judgment  on  which  the  execu- 
tion issued.  It  is  clear  that  before  Johnson  can  recover  against 
Sail  for  permitting  Hedges  to  escape,  he  must  prove  that  he 
had,  previously  to  the  execution,  obtained  a  judgment  against 
Hedges.  Johnson,  without  such  a  judgment,  had  no  right  to 
the  execution  against  Hedges,  and  could  have  sustained  no 
injury  from  the  escape  complained  of.  If  the  proof  of  a  judg- 
ment was  essential  to  the  support  of  the  action,  it  follows  of 
course  that  the  existence  of  the  judgment  should  have  been 
averred  in  the  sci.  fa.  This  point  was  examined  in  the  case 
of  The  State,  ex  rel.  Crane,  v.  Beem  et  al.,  at  the  3Iay  term, 
1833  (1).  That  was  an  action  of  debt  upon  a  sheriff's  bond, 
brought  by  the  execution-creditor  against  the  sheriff  and  his 
sureties,  for  an  escape.    We  there  held  that,  before  the  plaintiff 

could  recover,  he  must  aver  in  his  declaration,  and 
[*365]     prove  at  the  trial  the  existence  of  a  judgment  *against 

the  execution-debtor.  That  case  can  not  be  distin- 
guished, in  principle,  from  the  one  before  us.  The  issuing  of 
a  sci.  fa.  against  an  officer  for  an  escape,  differs  only  as  to  the 
form  of  proceeding  from  an  action  of  debt,  or  on  the  case 
against  him  for  an  escape.  The  foundation  of  the  action  in  the 
one  case  is  the  same  with  that  in  the  other.  The  sci.  fa.,  like 
the  declaration  in  debt  or  case,  must  show  a  good  cause  of 
action.  It  must  show  the  judgment,  the  execution,  the  arrest, 
and  the  escape.  It  is  true  that,  as  the  case  before  us  was 
commenced  before  a  justice  of  the  peace,  objections  to  mere 
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form  can  not  be  insisted  on.  But,  as  to  matters  of  substance, 
the  rules  must  be  the  same,  whether  the  action  be  instituted 
before  a  justice,  or  in  the  Circuit  Court.  The  omission,  in  this 
case,  to  aver  the  existence  of  a  judgment  against  the  execution- 
debtor,  is  a  fatal  objection  to  the  substance  of  the  writ. 

There  are  two  grounds,  therefore,  upon  which  the  demurrer 
to  the  sd.  fa.  ought  to  have  been  sustained.  First,  because  it 
exhibits  a  case  in  which  a  sci.fa.  is  not  authorized  to  issue. 
Secondly,  because,  if  it  could  issue,  the  writ  is  substantially 
defective.  The  judgment  of  the  Circuit  Court,  sustaining  the 
sei.  fa.  is  consequently  erroneous,  and  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

W.  W.  Wick,  for  the  plaintiff. 

H.  Brown,  for  the  defendant. 


(1)   Ante,  p.  222. 


Bastion  v.  Dalrymple. 

Amendment — Practice. — Leave  to  amend  a  defense,  on  an  appeal  from  a 
jnfltice  of  the  peace,  will  not  be  granted  by  the  Circuit  Court,  if  the  nature 
of  the  proposed  defense  be  different  from  that  relied  on  before  the  justice. 

ERROR  to  the  Rush  Circuit  Court.  Dalrymple  was  the 
plaintiff  below  and  Bastion  the  defendant. 

M'KiNNEY,  J. — Debt  before  a  justice  of  the  peace  on  a 
writing  obligatory.  Appeal  to  the  Circuit  Court,  and  motion 
by  the  defendant  below  to  amend  his  defense  by  filing  a  special 
plea,  on  payment  of  costs ;  no  plea  or  written  defense 
[*366]  having  *been  filed  before  the  justice.  The  motion 
wa."*  overruled,  and  judgment  rendered  in  favour  of 
the  plaintifl. 

A  bill  of  exceptions,  taken  to  the  opinion  of  the  Court  in 
refusing  the  amendment,  makes  the  special  plea  a  part  of  the 
record.     It  is  necessary  to  examine  this  plea  to  determine,  if 
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the  permission  to  file  it  had  been  granted,  whether  the  defense 
would  have  been  changed  in  the  Circuit  Court ;  for,  upon  this 
depends  the  correctness  of  the  opinion  of  that  Court. 

The  defendant,  on  oyer,  says  actio  non,  because  he  says,  tha' 
heretofore,  to  wit,  on,  &c.,  the  day  on  which  the  said  writing 
obligatory  in  plaintiff's  declaration  mentioned,  was  executed 
by  the  defendant  to  the  plaintiff,  the  plaintiff  sold  a  certain 
clock  at  and  for  the  sum  of  money  specified  in  said  writing 
obligatory,  and  delivered  the  said  clock  to  the  defendant  for 
the  sum  mentioned  in  said  writing  obligatory,  and  warranted 
the  said  clock  on  the  sale  aforesaid  to  the  defendant,  to  be 
sound  and  to  keep  good  time  for  the  space  of  one  year ;  and  if 
the  clock  aforesaid  did  not  keep  good  time  for  the  space  of  one 
year,  that  he  the  plaintiff  would  take  the  said  clock  back  and 
give  up  the  note;  and  the  defendant  says,  that  the  said  writing 
obligatory  in  the  plaintiff's  declaration  mentioned  was  given 
in  consideration  of  the  clock  sold  as  aforesaid,  and  on  no  other 
consideration  whatever;  and  that  the  said  clock  was  not  sound, 
and  did  not  keep  good  time  for  the  space  of  one  year;  and 
that  the  plaintiff  did  not  take  back  the  said  clock  and  give  up 
to  the  defendant  the  note  aforesaid,  but  wholly  failed,  &c., 
although  the  plaintiff,  on,  &c.,  had  notice  of  the  unsoundness 
of  the  said  clock,  and  that  it  did  not  keep  good  time  for  the 
space  of  one  year ;  without  this,  that  the  said  writing  obliga- 
tory was  given  for  a  good  consideration,  wherefore,  &c. 

Without  analyzing  the  plea,  it  is  obvious  that  if  it  had  been 
admitted,  and  an  issue  on  it  tried,  the  ground  assumed  by  the 
defendant  below  in  the  Circuit  Court,  would  have  been  entirely 
different  from  that  before  the  justice  of  the  peace. 

It  is  however  contended,  that  the  amendment  proposed  is 

authorized  by  the  5th  section  of  the  act  of  1833,  p.  112.     By 

that  section,  a  modification  of  the  provisions  of  the  26th  section 

of  the  justices'  act  of  1831,  Rev.  Code,  1831,  p.  301,  a  plaintiff, 

on  an  appeal,  is  permitted  to  amend  his  cause  of  action  in  the 

Circuit  Court,  without,  however,  changing  the  form 

[*367]     of  action,  *upon  the  payment  of  all  the  costs  that 

may  have  accrued  up  to  the  time  of  amendment,  or 
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by  securing  the  same  to  be  paid,  &c. ;  and  the  defendant  in 
like  manner  is  entitled  to  amend  his  defense  under  the  same 
terms  as  the  plaintiif  may  amend  his  cause  of  action.  The 
plaintiif  then,  although  permitted  to  amend  his  cause  of  action, 
is  precluded  from  changing  the  form  of  the  action,  and  the 
right,  as  limited,  being  extended  to  defendants,  it  is  material 
to  inquire  to  what  kind  of  defense  the  amendment  shall  apply? 
This  is  answered  by  the  act  regulating  the  jurisdiction  and 
duties  of  justices  of  the  peace,  Rev.  Code,  1831,  in  the  26th 
section  of  which  we  find  that  "the  defendant,  if  he  have  any 
special  matter  of  defense  in  actions  of  tort,  or  any  special 
matter  of  payment,  set-off,  or  other  affirmative  plea,  in  actions 
of  contract,  shall,  before  trial,  file  the  same,  or  a  succinct 
statement  thereof,  in  writing."  The  same  section  gives  a 
defendant  the  benefit  of  the  general  issue,  without  pleading  it, 
if  wished.  The  act  of  1833,  authorizing  an  amendment  of  the 
defense,  must  be  construed  in  connection  with  the  act  of  1831, 
and  the  construction,  as  far  as  this  action  on  contract  is 
concerned,  must  be  confined  to  the  amendment  of  special 
matter  of  payment,  set-off,  or  other  affirmative  plea,  which  the 
defendant,  before  the  trial  before  the  justice,  shall  have  filed, 
or  of  which  he  shall  have  filed  a  succinct  statement  in  writing. 

Taking  the  two  acts  then  together,  it  would  seem  clear  that 
the  amendment  authorized  by  the  act  of  1833  is  of  such  a 
defense  as  is  required  by  the  26th  section  of  the  act  of  1831. 
The  defense  by  the  latter  act,  that  of  1831,  is  confined  to 
special  matter  of  payment,  set-off,  or  other  affirmative  plea, 
and  such  defense  must  be  in  writing.  The  general  issue  can 
not  be  embraced  in  this  description,  and  a  construction  which 
would  authorize  the  amendment  of  the  general  issue,  whether 
it  be  filed  in  writing,  or  the  benefit  of  it  be  enjoyed  by  opera- 
tion of  law,  would  be  a  departure  from  those  rules  which 
govern  in  the  construction  of  statutes. 

We  think  the  Circuit  Court  was  correct  in  refiising  leave  to 
amend  (1). 
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Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

J.  Perry,  for  the  plaintiff. 

O.  H.  Smith,  for  the  defendant. 

(1)  Vide  Stat  1836,  p.  62;  Nelson  v.  Zink,  ante,  p.  101,  and  note  (2). 


[*368]     *HoLCOMB  V.  Johnson  and  Others,  on  Appeal. 

AN  execution  in  favour  of  Johnson  and  others  was  levied  on 
certain  goods  as  the  property  of  Rogers,  the  execution-defendant. 
Holcomb  claimed  the  goods,  and  a  jury,  summoned  under  the 
statute  to  try  the  right  of  property,  determined  in  favour  of 
the  claimant,  and  found  the  probable  value  of  the  goods  to  be 
$152.  One  of  the  execution-plaintiffs  prayed  an  appeal,  the 
others,  according  to  the  justice's  entry  on  his  docket,  saying 
they  would  proceed  no  further.  The  appeal  was  granted,  and 
the  cause  tried  in  the  Circuit  Court  without  any  objection  as 
to  parties:  a  verdict  and  judgment  were  rendered  that  the 
property  was  subject  to  the  execution,  and  a  judgment  was 
given  against  the  claimant  for  costs. 

Held,  that  there  was  no  error  in  the  proceedings. 


Hoyt  v.  Reed. 


Limitations — Statute  of. — The  payee  of  a  note  sold  it  before  it  was  doe, 
affirming  the  maker  to  be  solvent,  and  the  purchaser  afterwards  sued  the 
seller  in  assumpsit,  in  consequence  of  the  maker's  insolvency,  to  recover 
back  the  money  paid  for  the  note.  Held,  that  if  five  years  had  elapsed 
from  the  time  the  note  became  due,  before  the  commencement  of  the  suit, 
the  statute  of  limitations  miglit  be  pleaded. 

Same. — The  statute  of  limitations  may  be  pleaded  in  a  suit  before  a  justice 
of  the  peace. 
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ERROR  to  the  Marion  Circuit  Court. 

Blackfoed,  J. — Reed  commenced  an  action  of  assumpsit 
against  Soi/t,  in  November,  1832,  before  a  justice  of  the  peace, 
and  obtained  a  judgment.  Hoyt  appealed  to  the  Circuit  Court. 
The  cause  of  action  was  as  follows:  Hoyt  sold  to  Eeed  a 
promissory  note  executed  by  J.  Johnson  and  J.  Clements  to 
Seely  &  Hoyt,  or  order,  for  the  payment  of  forty-five  dollars. 
The  note  was  dated  in  November,  1825,  and  was  payable  one 
year  after  date.  The  note  was  not  assigned  by  Hoyt,  but  only 
delivered  by  him  to  Reed,  Hoyt  stating,  at  the  time, 
[*369]  that  the  makers  were  ^solvent.  The  note  was  not  due 
at  the  time  of  this  transaction.  The  defendant  pleaded 
the  general  issue  and  the  statute  of  limitations. 

It  was  proved  that  Reed,  in  consideration  of  the  delivery  to 
him  of  the  note  of  Johnson  and  Clements,  gave  his  note  to  Hoyt 
for  forty  dollars,  payable  in  furniture.  Hoyt  refused  to  assign 
the  note,  but  stated  that  the  makers  were  solvent  and  would 
pay  the  note  on  demand.  It  was  also  proved  that  Johnson  and 
Clements,  at  the  time  Reed  received  the  note,  were  insolvent, 
and  continued  to  be  so  at  the  time  the  note  became  due,  and 
when  this  action  was  brought.  The  Circuit  Court  gave  judg- 
ment in  favour  of  Reed  for  fifty-seven  dollars  in  damages. 

The  counsel  for  the  plaintiif  in  error  relies  on  two  grounds 
for  the  reversal  of  this  judgment.  First,  that  as  there  was  no 
fraud,  nor  any  assignment  of  the  note,  there  is  no  cause  of 
action.  Secondly,  that  the  suit  is  barred  by  the  statute  of 
limitations.  We  shall  not  stop  to  examine  the  first  error 
assigned,  the  case  being  clear  on  the  second.  The  suit*  is 
founded  on  a  parol  agreement  between  the  parties.  Reed 
says  that  Hoyt  promised  him,  that  if  the  makers  did  not  pay 
the  note,  he  would  return  to  him,  Reed,  the  amount  which  he 
paid  Hoyt  for  the  note.  There  was  no  promise  in  writing,  nor 
was  there,  indeed,  any  express  promise  even  by  parol.  All 
that  Reed  relies  upon  is,  the  assumpsit  of  Hoyt  implied  from 
the  nature  of  the  transaction.  The  circumstance,  therefore, 
that  the  statute  of  limitations  does  not  extend  to  written  con- 
tracts, is  no  objection  to  its  application  in  the  present  case. 
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Johnson  aucl  Clements  being  insolvent  at  the  time  the  note 
was  delivered  to  Reed,  as  well  as  at  the  time  when  it  became 
due,  the  cause  of  action  in  favour  of  Reed  against  Hoyt,  if  any 
ever  existed,  could  not  have  accrued  at  a  later  period  than  the 
time  when  the  note  became  due,  which  was  in  November,  1826. 
The  suit  was  not  commenced  before  the  justice  until  November , 
1832,  which  was  about  six  years  after  the  cause  of  action  can 
be  supposed  to  have  accrued.  There  is,  consequently,  no 
ground  for  saying  that  the  time  limited  by  the  statute  had  not 
expired  at  the  time  when  this  suit  was  oonimeucea. 

The  principal  ground  relied  on  by  Reed,  to  avoid  the  statute, 
is,  that  it  is  not  applicable  to  cases,  which,  like  the  present,  are 
within  the  jurisdiction  of  a  justice  of  the  peace.  This  objec- 
tion is  without  foundation.  The  words  of  the  statute 
[*370]  are,  that  "all  ^actions  of  debt  on  simple  contract  and 
for  rent  arrear,  actions  on  the  case,  other  than  for 
slander,  actions  of  account,  trespass,  trespass  quare  clausum 
Jregit,  detinue  and  replevin  for  goods  and  chattels,  shall  be 
commenced  within  five  years  after  the  cause  of  action  accrued 
and  not  after."  R.  C.  1831,  p.  401.  This  is  a  general  pro- 
vision, and  must  be  considered  applicable,  not  only  to  actions 
which  must  be  commenced  in  the  Circuit  Court,  but  to  those 
within  the  jurisdiction  of  a  justice.  There  is  no  such  excep- 
tion to  the  statute  as  that  contended  for  by  Reed.  It  would  be 
very  unfortunate  if  there  were.  Statutes  of  limitations  have 
always  been  considered  exceedingly  valuable;  and  have  been, 
very  appropriately,  termed  statutes  of  repose.  They  induce 
persons  to  settle  their  accounts  much  more  frequently  than 
they  otherwise  would;  and  they  jjrevent,  in  innumerable 
instances,  the  institution  of  suits  for  dcmauds  which  had  been 
long  before  satisfied.  We  find  nothing  in  the  language  of  the 
statute,  nor  in  its  spirit,  that  would  authorize  us  to  exclude 
from  its  beneficial  effects  the  numerous  and  important  contracts 
which  are  within  the  jurisdiction  of  justices  of  the  peace. 

It  is  our  opinion,  therefore,  that  the  statute  of  limitations  is 
a  bar  to  the  action  undci"  consideration,  and  that  the  judgment 
of  the  Circuit  Court  should  have  been  for  the  flefendnnt  below. 
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Per  Curiam. — The  judgment  is  reversed,  with  costs.     Cause 
remanded,  &c. 

TT.  W,  Wick,  for  the  plaintiff. 
C.  Fletcher,  for  the  defendant. 


Tyner  v.  Gapin. 


A.TTACHMENT — Pbactice. — A  third  person  claimed  property  in  goods,  levied 
on  by  virtue  of  an  attachment,  and,  on  a  trial  of  the  right  of  property, 
obtained  a  verdict.  The  creditor  appealed,  and  the  Circuit  Court,  on  the 
claimant's  motion,  dismissed  the  suit  on  the  ground  that  the  attachment 
had  irregularly  issued.  Held,  that  the  irregularity  complained  of  was  no 
ground  for  dismissing  the  suit. 

ERROR  to  the  Hancock  Circuit  Court. 

M'KiNNEY,  J.^ — Tyner  sued  out  a  writ  of  domestic  attach- 
ment against  William  Broion,  and  the  ojOficer  to  whom 
[*371]  the  writ  was  ^'directed  attached  certain  property  of 
Brown,  to  which  the  defendant  in  error,  Gapin,  as- 
serted a  claim.  A  trial  of  the  right  to  the  property  claimed 
was  had,  and  a  judgment  on  the  verdict  of  the  jury,  in  favour 
of  the  claimant,  rendered.  An  appeal  was  taken  to  the  Cir- 
3uit  Court;  the  cause,  without  the  intervention  of  a  jury,  sub- 
mitted to  the  Court;  and  judgment  rendered  in  favour  of  the 
claimant. 

A  bill  of  exceptions  shows  that  Gapin  moved  the  Court  to 
dismiss  the  case,  alleging  that  the  original  proceeding  and 
papers  in  the  attachment,  in  which  Lewis  Tyner  was  ])laintiff 
and  William  Brown  defendant,  were  illegal  and  void,  all  the 
original  papers  in  the  attachment  having  been  sent  up  with 
the  appeal;  that  this  motion  was  sustained  by  the  Court,  and 
judgment  rendered  that  the  attached  property  be  returned  to 
Gapin,  on  the  ground  that  the  bond  of  the  plaintiff  in  attach- 
ment was  not  filed  until  after  the  writ  had  issued;  that  Tyner, 
the  defendant  below,  then  moved  the  Court  to  allow  him  to 
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prove  by  the  justice  of  the  peace,  by  whom  the  writ  was  issued, 
that  the  bond  was  filed  in  his  o£&ce  before  the  writ  issued, 
which  was  refused  by  the  Court.  To  the  opinion  of  the  Court 
sustaining  the  motion  to  dismiss  the  case,  and  to  its  refusal  to 
admit  the  testimony  offered,  Tyner  excepted. 

Several  points  are  made ;  the  material  one,  however,  and  that 
to  which  our  attention  will  be  directed,  is  as  to  the  dismissal 
of  the  case. 

On  a  trial  of  the  right  of  property,  whether  it  be  held  by  a 
Ji.  fa.  or  a  writ  of  attachment,  the  only  question  to  be  decided 
is  to  whom,  to  the  claimant  or  the  execu+,ion-defendant,  does 
the  property  in  question  belong?  The  claimant,  if  he  recover, 
must  prove  that  the  property  is  his.  No  proof  by  him  of 
tortious  conduct  on  the  part  of  the  officer,  or  of  irregular  or 
erroneous  process  sued  out  by  the  plaintiff,  can  dispense  with 
this  duty.  It  is  imperative.  The  assertion  of  a  claim  to  the 
property,  and  the  adoption  of  this  statutory  and  summary  mode 
of  determining  his  right,  is  an  admission  of  the  legality  of  the 
levy,  precluding  him  from  attacking  the  process.  It  is  a  choice 
of  several  remedies  for  his  protection  afforded  by  the  law,  and 
his  election  does  not  clothe  him  with  the  power  thus  collaterally 
of  defeating  a  judicial  proceeding  to  which  he  is  not  a  party 
If  the  writ  of  attachment  was  wrongfully  sued  out,  the  bond  of 
the  plaintiff  affords  ample  protection  to  the  defendant 
[*372]  *in  that  suit;  or  he  may,  at  a  proper  time,  move  to 
quash  the  proceedings,  if  there  be  a  departure  from 
the  statute,  for  no  doctrine  appears  to  be  better  settled  than 
that  which  requires  from  a  party  adopting  this  remedy  a  strict 
and  literal  conformity  to  the  provisions  of  the  statute.  The 
construction  is  strict,  and  no  intendment  in  favour  of  the 
plaintiff  admitted. 

This  view  of  the  case  renders  it  unnecessary  to  advert  to  the 
refusal  of  the  Court  to  admit  the  testimony  offered  by  the 
defendant  below. 

We  are  therefore  of  opinion  that  the  Circuit  Court,  in 
dismissing  the  case,  erred,  and  that  the  judgment  must  be 
reve  rsed. 
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Per  Curiam. — The  judgment  is  reversed,  with  costs.     Cause 
remanded,  &q. 

W.  W.  Wich,  for  the  plaintiff. 
C.  Fletcher,  for  the  defendant. 


Titus  v.  Scantling  and  Wife. 

Action  on  Bond— Pleading. — It  is  not  necessary,  in  an  action  on  a  bond 
conditioned  for  the  performance  of  an  award,  that  a  plea  in  bar  admitting 
tne  execution  of  the  bond,  but  denying  that  any  award  had  been  made, 
should  be  verified  by  affidavit. 

Same. — A  plea  in  such  case,  averring  the  bond  to  be  void  by  the  statute  of 
another  State  where  it  was  executed,  should  set  foi-th  particularly  the 
statute  relied  on.  (a) 

APPEAL  from  the  ShelMj  Circuit  Court. 

Stevens,  J. — Scantling  and  wife,  plaintiffs  in  the  Court 
below,  declared  against  Titus,  the  defendant  below,  upon  a  bond 
made  to  the  wife  while  sole,  for  the  payment  of  $1,000,  condi- 
tioned for  the  performance  of  an  award,  &c.  The  declaration, 
after  stating  the  bond  and  condition,  alleges  the  making  of  the 
award,  &c.,  and  that  certain  sums  of  money  were  awarded  to 
be  paid  to  the  wife,  she  still  being  sole,  by  the  defendant,  &c., 
of  which  he  had  notice,  &o.  It  is  then  specially  averred  that 
the  plaintiffs,  in  all  things,  kep.t  and  performed  the  award  on 
their  parts,  but  that  the  defendant  had  failed  to  pay  the  money, 
&c.  The  declaration  shows,  upon  its  face,  that  the  bond  and 
condition,  and  the  award,  were  made  in  Butler  county,  in  the 
State  of  Ohio,  and  that  the  cause  of  action  arose  there,  &c. 
The  defendant  craved  oyer  of  the  bond  and  condition, 
[*373]  and  then  ^pleaded  four  special  pleas  in  bar.  The  first 
two  pleas  were  demurred  to,  and  the  demurrers  sus- 
tained by  the  Court;  the  third  plea  was  set  aside  on  motion  of 

(n)See  Irroig  v.  McLean,  4  Blackf. ,  a"2. 
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the  plaintiffs,  and  issue  to  the  country  was  taken  upon  th« 
fourth  plea,  a  jury  trial  had,  and  a  verdict  and  judgment 
rendered  for  the  plaintiffs,  and  the  defendant  appealed  to  this 
Court. 

The  first  question  presented  for  our  consideration  is,  whether 
the  Court  erred  in  setting  aside  the  defendant's  third  plea. 
The  third  plea  admitted  the  making  the  bond  and  condition, 
but  denied  that  any  award  was  ever  made  in  manner  and  form 
as  required  by  the  condition  of  the  bond.  The  appellees  insist 
that  this  plea  was  correctly  set  aside,  because  it  was  not  sworn 
to  as  is  required  by  the  21st  section  of  the  practice  act  of  1831, 
p.  403.  By  that  section  it  is  declared  that  "no  plea  in  abate- 
ment, plea  of  won  est  factum,  non -assignment,  or  other  pleadings 
denying  or  requiring  proof  of  the  execution  or  assignment  of 
any  bond,  bill,  release,  or  other  instrument  of  writing  which  is 
ttie  foundation  of  any  suit  or  defense,  and  is  specially  set  forth 
in  the  declaration,  plea,  or  other  pleadings,  shall  be  received 
unless  supported  by  oath  or  affirmation."  The  only  difficulty 
in  this  case  is  to  determine  whether  the  award  denied  by  this 
plea  is  the  foundation  of  the  plaintiffs'  action.  If  it  is  not  the 
foundation  of  the  action,  the  statute  does  not  require  a  plea 
denying  its  existence  to  be  sworn  to.  Wlien  a  submission  is 
made  by  bonds,  and  the  award  is  merely  to  j^ay  money,  the 
plaintiff  has  his  choice  of  three  different  modes  of  proceeding. 
He  may  sue  upon  the  bond  without  stating  the  condition,  1 
Saund.,  168;  or  he  may,  in  his  declaration,  set  out  the  bond 
and  condition,  and  the  award,  and  assign  his  breaches;  in 
either  of  these  modes,  the  bond  is  the  foundation  of  the  action, 
and  the  award  is  merely  matter  of  inducement:  or  he  may 
declare  upon  the  award  itself,  and  then  the  award  is  the 
foundation  of  the  action.  In  the  case  now  under  consideration 
the  suit  is  upon  the  bond,  and  the  award  is  not  the  foundation 
of,  but  the  inducement  to  the  action,  and  a  plea  denying  its 
existence  need  not  be  sworn  to.     2  Chitt.  PL,  189,  note  (u). 

The  next  question  is,  were  the  demurrers  to  the  first  two 
pleas  correctly  sustained?  As  to  the  second  plea,  we  think  it 
entirely  insufficient,  and  that  the  demurrer  to  it  was  correctly 
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sustained.  The  first  plea  presents  a  more  serious 
[*374]  question,  and  *must  be  carefully  examined.  It  admits 
the  making  of  the  bond  and  condition,  and  the  making 
of  the  award,  but  avers  that  they  were  all  made  in  the  county 
of  Butler  and  State  of  Ohio,  and  that  the  cause  of  action  arose 
there,  and  that  by  the  laws  of  the  State  in  force  there  at  that 
time,  the  said  bond  was  and  still  is,  in  that  State,  void,  and 
that,  therefore,  it  is  void  in  the  State  of  Indiana.  The  special 
causes,  reasons  and  facts  why  it  is  void  are  set  forth  in  the 
plea,  and  the  plea  concludes  with  a  proper  verification,  &c 
The  point  of  controversy  arising  upon  this  plea  is,  whether,  if 
the  subject-matter  is  properly  pleaded,  it  is  sufficient  to  bar  the 
action?  Questions  have  frequently  arisen  in  the  courts  of  jus- 
tice in  the  United  States,  on  the  effect  to  be  given  to  foreign 
laws,  when  brought  into  view  in  discussions  concerning  per- 
sonal rights  and  contracts.  The  great  question  is,  how  are 
contracts  made  abroad  to  be  construed,  and  in  what  manner 
and  to  what  extent  are  they  to  be  enforced  and  discharged, 
when  the  law  of  the  country  in  which  they  were  made,  and 
the  law  of  the  country  in  which  performance  is  sought,  are  in 
collision  ? 

The  doctrine  of  the  lex  loci  is  replete  with  subtle  distinctions 
and  embarrassing  questions,  which  it  is  said  have  exhausted 
the  learning  and  skill  of  the  most  distinguished  jurists  and 
civilians.  But  generally  speaking,  a  contract  valid  by  the  law 
of  the  place  where  it  is  made,  is  valid  everywhere.  This  rule 
is  founded  on  the  tacit  consent  of  civilized  nations,  arising 
from  its  general  utility,  and  seems  to  be  a  part  of  the  law  of 
nations,  adopted  by  the  common  law.  Still  it  is  true,  as  a 
general  proposition,  that  the  laws  of  a  country  have  no  bind- 
ing force  beyond  its  territorial  limits;  and  their  authority  is 
admitted  into  other  States,  not  from  their  binding  force,  but 
on  the  principle  of  comity ;  and  every  independent  State  will 
judge  for  itself,  how  far  the  principles  and  rules  of  comity  are 
to  be  permitted  to  interfere  with  its  domestic  interests  and 
policy.  No  community  is  bound  to  enforce  or  hold  valid  in 
their  courts  of  justice,  any  contract  which  is  injurious  to  their 
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public  rights,  or  offends   tlieir  morals,   or  contravenes  theii 
policy,  or  violates  a  public  law. 

There  are,  however,  certain  general  rules  in  respect  to  the 
admission  of  the  lex  loci  contractus,  which  have  been  illustrated 
by  jurists,  and  recognized  in  judicial  decisions,  which  may  be 

resorted  to  as  safe  landmarks  in  the  consideration  of 
[*375]     this  case  *now  before  us.     It  appears  to  be  a  settled 

rule  of  decision,  that  personal  contracts  are  to  have 
the  same  validity,  interpretation,  and  obligatory  force  in  every 
other  country,  which  they  have  in  the  country  where  they  were 
made,  or  where  they  were  to  be  executed ;  and  the  contract  it 
to  be  presumed  to  be  made  in  reference  to  the  laws  of  tht 
country  in  which  it  is  made,  unless  the  intention  of  the  partiei 
to  the  contrary  be  clearly  shown.  Hence,  it  is  a  consequent 
of  this  admission  of  the  lex  loci,  that  contracts,  void  by  tht 
law  of  the  land  where  they  are  made,  are  void  in  every  othej 
country.  Pearsall  et  al.  v.  Dwight  et  al.,  2  Mass.  Rep.,  84; 
Nash  v.  Tapper,  1  Gaines'  Rep.,  402;  4  Dallas'  Rep.,  327;. 
Alves  V.  Hodgson,  7  T.  R.,  237  ;  Deseshats  v.  Berquier,  1  Binn. 
Rep.,  336 ;  Houghton  v.  Page,  2  N.  Hamp.  Rep.,  42 ;  2  Kent's 
Comm.,  453,  et  seq. 

The  only  question  left  undisposed  of  as  to  this  plea  is,* 
whether  the  averments  contained  in  it  are  sufficient?  It  is  a 
rule  about  which  there  is  no  controversy,  that  courts  of  justice 
can  not  judicially  take  notice  of  foreign  laws — they  must  be 
specially  pleaded.  Whether  the  bond  in  question  in  this  case 
is  void  by  the  laws  of  the  State  of  Ohio,  is  a  question  of  law 
for  the  Court  to  decide;  and  the  plea  should,  particularly,  set 
forth  and  show  to  the  Court  the  law  relied  upon,  so  that  the 
Court  might  determine  from  the  face  of  the  plea,  whether,  if 
there  were  such  a  law  in  force  in  the  State  of  Ohio,  the  bond 
was  void  or  not.  The  general  allegation,  that  the  bond  is  void 
by  the  laws,  &c.,  is  not  sufficient;  that  is  only  the  conclusion 
of  law,  which  the  Court  alone  has  a  right  to  judge  of,  and  not 
the  party  pleading.  Pearsall  et  al.  v.  Dwight  et  al.,  2  Mass. 
Rep.,  87,  88;  Walker  et  al.  v.  Maxwell,  1  Mass.  Rep.,  104; 
Beauchamp  v.  Mudd,  Harden's  Rep..,  163  (1). 
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Again,  if  a  contract  be  made  in  one  country^  to  be  executed 
and  performed  in  another,  it  is  presumed  that  the  parties  had 
reference  to  the  laws  of  the  country  where  the  contract  was  to 
be  performed;  and  the  law  of  that  country  will  govern  the 
contract  in  respect  to  its  construction  and  force.  The  plea  then, 
iii  this  case,  should  have  averred  that  the  bond  was  made  in 
reference  to  the  laws  of  the  State  of  Ohio,  and  was  to  be  there 
executed  and  performed.  This  averment  would  have  been 
proved  by  proving  that  the  contract  was  made  in  the  State  of 
Ohio,  unless  the  contrary  was  shown ;  for  the  presumption  of 
law  is,  that  the  contract  is  made  in  reference  to  the 
[*376]  laws  of  *the  country  where  the  parties  enter  into  it, 
unless  the  contrary  is  clearly  shown.  The  demurrer 
then  to  this  plea  appears  to  have  been  also  correctly  sustained. 

But  the  Court  having  committed  an  error,  as  we  think,  in 
setting  aside  the  defendant's  third  plea,  the  judgment  must  be 
reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 

remanded,  &c. 

P.  Sweetser,  for  the  appellant. 

W.  W.  Wick  and  0.  Butler,  for  the  appellees. 

(1)  Accord,  EllioU  et  al.  v.  Bay,  Vol.  2  of  these  Rep.,  31,  and  note  (2); 
Cane  v.  Cotton  et  al.,  idem,  82,  and  note  (2). 


Seed  and  Others  v.  Caeter. 

Judicial.  Sale— Fraud.— A  sheriff,  by  virtue  of  an  execution  on  which 
about  twenty  dollars  were  due,  sold  one  hundred  acres  of  land  belonging 
to  the  execution-defendant,  worth  from  $1,000  to  $2,000,  when  four  or  five 
acres,  which  might  have  been  conveniently  taken  from  one  side  of  the 
tract,  could  have  been  sold  for  a  sufficient  sum  to  satisfy  the  execution. 
Held,  on  a  bill  filed  by  the  execution-debtor,  that  the  sale  was  fraudulent 
and  void  (a). 


(a)     CaUett  v.  Gilbert,  26  Ind.,  C14 ;   Lashley  v.  Ca-^sell,  ifl  ,  GOO  ;  1  id.,  675  ;  30  id.,  332. 

(427) 


376-77       SUPREME  COURT  OF  INDIANA. 


Keed  and  Others  v.  Carter. 


ERROR  to  the  Harrison  Circuit  Court. 

Blackford,  J. — This  was  a  bill  in  chancery  filed  by  Daniel 
Carter  against  James  Reed,  Samuel  S.  Lansdale,  Jesse  Shields 
and  Jonathan  Keller.  The  bill  states,  among  other  things,  thai 
a  tract  of  land  belonging  to  the  complainant,  had  been  fraudu- 
lently sold  on  an  execution  against  him,  and  purchased  by 
Reed  and  Lansdale,  two  of  the  defendants.  The  object  of  the 
bill  was  to  set  aside  the  sale  as  fraudulent  and  void. 

The  material  facts  are* as  follows:  Shields  was  the  sheriff 
of  the  county,  and  Keller  was  his  deputy.  A  fieri  facias  against 
the  complainant  had  been  placed  in  the  hands  of  a  previous 
sheriff,  had  been  levied  on  the  tract  of  land  now  in  question, 
and  had  been  returned  with  an  endorsement  that  the  land  had 
not  been  sold  for  want  of  time.  A  venditioni  exponas  was 
afterwards  issued,  and  Keller,  as  deputy  sheriff,  sold  the  laud 
to  Reed  and  Lansdale  for  the  sum  of  $351.25.  The 
[*377]  ^balance  due  on  the  execution,  at- the  time  of  the  sale, 
was  only  about  twenty  dollars.  A  short  time  before 
the  sale  the  complainant,  being  about  to  set  out  for  New  Orleans, 
had  a  conversation  wdth  Keller  respecting  the  execution,  and 
had  some  reason  to  suppose,  from  Keller^s  language,  that  tlie 
sale  would  be  postponed  until  after  his  return.  Immediately 
after  the  complainant's  departure  for  New  Orleans,  the  sale 
complained  of  took  place.  The  tract  of  land  sold  is  situated 
on  the  Ohio  river,  has  a  large  improvement  on  it  at  the  upper 
end,  and  is  very  valuable.  It  contains  100  acres,  and  is  worth 
from  $1,000  to  $2,000.  Four  or  five  acres  might  have  been 
conveniently  taken  from  the  upper  end  of  the  tract,  and  could 
have  been  sold  for  more  than  sufficient  to  pay  the  small 
balance  due  on  the  execution.  No  part  of  the  purchase-money 
has  been  received  by  the  complainant,  and  the  whole  of  it,  as 
is  said,  is  in  the  hands  of  the  clerk  of  the  Circuit  Court. 

The  decree  of  the  Circuit  Court  is  that  the  sale  be  set  aside 
that  the  sheriff  be  enjoined  from  perfecting  the  title  to  the 
purchasers,  that  the  clerk  pay  to  the  purchasers  the  purchase- 
money  deposited  -with  him,  and  that  the  complainant  recover 
his  costs  agaii!  st  the  defendants.  Reed  and  Lansdale. 
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This  Court  had  an  opportunity,  at  the  November  term,  1825, 
to  examine  the  facts  which  are  now  presented  to  the  Court,  for 
the  second  time,  by  the  same  parties.  It  was  not  proper,  on 
that  occasion,  to  decide  on  the  merits  of  the  controversy,  but 
the  Court  intimated  an  opinion  that  the  sheriff's  sale  could 
not  be  sustained  in  a  court  of  chancery  (1).  That  opinion  is 
confirmed  by  an  examination  of  the  record  now  before  us. 
The  sheriff  had  no  right  to  sell  a  tract  of  land  containing  100 
acres,  and  worth  between  $1,000  and  $2,000,  merely  to  raise 
the  trifling  sum  of  twenty  dollars,  when  the  sale  of  four  or  five 
acres  alone,  which  might,  with  propriety,  have  been  separated 
from  the  tract,  would  have  produced  the  amount  due.  The 
rule  for  the  sheriff,  in  these  cases,  is  correctly  stated  by  the 
Court  of  Chancery  of  New  York.  The  Chancellor,  in  a  late 
case  there,  says  that  "the  proposition  is  not  to  be  disputed 
that  a  sheriff  ought  not  to  sell,  at  one  time,  more  of  the  defend- 
ant's property  than  a  sound  judgment  would  dictate  to  be 
sufficient  to  satisfy  the  demand,  provided  the  part  selected  can 
be  conveniently  and  reasonably  detached  from  the 
[*378]  residue  of  the  *property,  and  sold  separately."  Tier- 
nan  v.  Wilson,  6  Johns.  Ch.  Rep.,  411.  There  is  a 
still  more  recent  decision  by  the  Supreme  Court  of  New  York, 
establishing  the  same  doctrine.  In  the  latter  case,  an  estate 
worth  $10,000  was  sold  by  the  sheriff  to  satisfy  a  debt  of  $100, 
and  it  appeared  that  a  small  part  of  the  property  might  have 
been  separately  sold  for  a  sufficient  sum  to  satisfy  the  execution. 
The  Court  did  not  hesitate,  though  no  express  fraud  was 
proved,  to  set  aside  the  sale.  Groff  v.  Jones,  6  Wend.,  522. 
Were  courts  of  justice  to  countenance  such  sales  as  the  one 
presented  by  the  record  before  us,  the  greatest  oppression  and 
injustice  would  be  the  necessary  consequence. 

The  sheriff,  in  this  case,  in  selling  100  acres  of  valuable  land 
to  raise  the  small  sum  which  he  was  authorized  to  collect, 
committed  a  breach  of  duty ;  his  conduct  was  a  fraud  on  the 
complainant,  and  the  sale  must  be  set  aside.  We  do  not 
discover,  however,  anything  in  the  record  which  authorizes  a 
decree  against  the  defendants.  Reed  and  Lmisdale,  for  the  costs 
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of  suit.  No  particular  acts  of  fraud  appear  to  have  been 
committed  by  either  of  them. 

That  part  of  the  decree,  therefore,  which  sets  aside  the  sale, 
and  enjoins  the  sheriff  from  perfecting  the  title  to  Beed  and 
Lajisdale,  and  that  part  also  which  requires  the  clerk  to  pay 
the  purchase-money  in  his  iiands  to  the  purchasers,  must  be 
affirmed;  but  that  part  of  the  decree  which  requires  the 
defendants.  Reed  and  Lansdale,  to  pay  costs  to  the  complainant, 
must  be  reversed. 

Per  Curiam. — That  part  of  the  decree  which  sets  aside  the 
sale,  and  requires  the  clerk  to  pay,  &c.,  is  affirmed :  the  othe* 
part  is  reversed.     Cause  remanded,  &c. 

It.  Crawfovd  and  H.  H.  Moore,  for  the  plaintiffs. 

C.  Dewey,  for  the  defendant. 

(1)  Eeed  v.  Carter,  Vol.  1  of  these  Rep.,  410. 


[*379]    *The  State,  on  the  relation  of  Howe,  Treasurer,  v. 
Evans  and  Others. 

Action  on  Bond— Pleading. — Debt  on  a  collector's  bond.  Breaches  assigned 
that  the  collector  had  failed  to  pay  over  to  the  treasurer  of  the  county  the 
taxes  assessed  thereon,  or  to  account  to  him  for  the  same  in  the  manner 
provided  by  law.  Held,  on  special  demurrer,  that  the  breaclies  were 
insufficient. 

ERROR  to  the  Owen  Circuit  Court. 

M'KiNNEY,  J. — This  is  an  action  of  debt  brought  against  a 
collector  of  the  State  and  county  revenue,  and  his  sureties, 
upon  his  official  bond.  The  bond  has  the  following  condition : 
"That  the  said  Andrew  Evans,  jun.,  will  well  and  truly 
discharge  the  duties  of  collector  of  the  State  and  county 
revenue  of  the  county  of  Owen  and  State  of  Indiana,  for  the 
year  1829,  and  pay  over  the  same  as  by  law  required." 
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In  the  declaration  the  plaintiff  avers  "  that  the  said  Ayidrew 
Evans,  jun.,  has  wholly  failed  to  discharge  his  duty  as  such 
collector,  that  he  has  wholly  failed  and  neglected  to  pay  over 
the  taxes  assessed  on  the  said  county  of  Owen  to  the  treasurer 
of  said  county,  or  to  account  therefor  to  the  said  treasurer,  in 
the  manner  provided  by  law."  The  plaintiff  further  avers  the 
meeting  of  the  assessors  of  the  several  townships  of  said  county 
of  Owen,  at  the  office  of  the  clerk  of  the  Circuit  Court,  on  the 
first  Monday  of  3Iay,  1829;  that  they  compared  and  corrected 
their  several  assessment  rolls,  and  on  the  same  day  delivered 
them  to  the  clerk;  that  he  filed  the  same  in  his  office,  and 
made  out,  on  the  10th  day  of  May,  1829,  a  true  transcript  of 
said  assessment  rolls,  and  on  the  said  day  delivered  the  same, 
with  a  precept  in  the  name,  &c.,  to  said  Evans,  commanding,  &c. 

The  defendants  on  oyer  of  the  bond  and  condition  demurred 
specially,  alleging:  1.  That  the  breaches  are  insufficiently  set 
forth  in  this,  that  failing  to  pay  over  the  taxes,  or  to  account 
to  the  treasurer  in  the  manner  provided  by  law,  is  too  general. 
2.  The  declaration  should  aver  that  the  taxes  were  collected 
to  authorize  the  averment  that  they  were  not  paid  over.  3. 
The  amount  of  the  taxes  collected  and  not  paid  over  is 
not  set  out.  4.  The  averment  should  be  that  he  failed  to 
collect  the  taxes,  or  that  he  collected  them  and  failed  to  pay 

them  over. 
[*380]         *The  demurrer  was  sustained  by  the  Circuit  Court, 
and  judgment  rendered  in  favour  of  the  defendants. 

At  the  May  term,  1831,  this  case  was  before  us;  the  judg- 
ment was  reversed,  and  the  cause  remanded  with  directions  to 
the  Circuit  Court  to  permit  the  plaintiff  to  withdraw  his 
joinder  in  demurrer,  and  amend  his  declaration.  In  the 
opinion  then  delivered,  it  was  said  that  the  breach,  "that  the 
said  Andrew  Evans,  jun.,  has  wholly  failed  and  neglected  to 
discharge  his  duty  as  such  collector,"  was  insufficient;  that 
instead  of  this  general  breach,  the  plaintiff  should  specify  in 
what  manner  the  defendant  had  neglected  and  failed.  It  was 
further  said,  that  the  breach  "that  the  said  Andrew  Evan$y 
jun.,  has  wholly  neglected  and  failed  to  pay  over  the  taxes 
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assessed  on  his  said  county/'  was  also  insufficient  (1).  These 
two  breaches  occur  in  the  present  declaration,  and  although  to 
the  second  breach  are  superadded,  after  the  word  county,  the 
following  words,  "  of  Owen,  to  the  treasurer  of  said  county,  or 
to  account  therefor  to  said  treasurer,  in  the  manner  provided 
by  law ; "  yet  it  is  thought  that  these  words  do  not  change  the 
legal  effect  of  the  breach.  This  addition  can  only  be  considered 
as  a  consequence  of  law,  for  if  he  failed  to  pay  over  the  taxes, 
the  failure  must  have  occurred  in  the  non-payment  to  the 
treasurer  of  the  county,  as  he  is  alone  authorized  to  receive 
the  money  from  the  collector. 

By  the  acts  in  force  at  the  time  the  bond  sued  on  was  exe- 
cuted^ the  clerk  of  the  Circuit  Court  was  required  to  make  out 
a  complete  duplicate  or  transcript  of  the  assessment  rolls,  and 
deliver  the  same,  together  with  a  precept  in  the  name  of  the 
State,  tested  by  the  clerk  and  under  the  seal  of  the  court, 
directed  to  the  collector  of  the  county,  commanding  him  to 
collect  the  taxes,  &c.,  and  pay  over  the  money  collected  by 
him,  by  virtue  of  the  precept,  as  directed  by  law,  and  return 
such  precept  together  with  the  transcript  of  the  roll  aforesaid, 
with  an  account  of  his  acts  thereon,  to  the  said  clerk  on  or 
before,  &c.  For  failing  to  return  the  precept  and  duplicate,  or 
making  a  false  return,  the  collector  is  subject  to  a  suit  by  the 
auditor  of  public  accounts,  or  by  the  county  treasurer,  and  the 
judgment  upon  a  suit  by  either,  shall  be  for  the  full  amount 
of  the  taxes  for  the  State  and  county  revenue,  as  contained  in 
the  transcript  of  the  assessment  rolls,  together  with  the  com- 
mission, damages,  costs,  and  charges,  given  by  those 
[*381]  acts.  From  these  ^provisions,  it  would  seem  that  the 
situation  of  the  collector  of  the  State  and  county 
revenue  was  analogous  to  that  of  a  sheriff,  in  whose  hands  had 
been  placed  an  execution. 

In  a  suit  on  a  sheriff's  bond  by  a  plaintiff  in  an  execution, 
to  recover  the  amount  of  an  execution  collected  by  the  sheriff, 
it  is  surely  necessary  to  aver  that  the  sheriff  collected  the 
amount  of  the  execution.  It  is  the  fact  of  such  collection,  and 
the  injury  arising  from  its  non-payment,  that  warrant  the  suit. 
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If  he  has  returned  the  execution  without  making  the  money, 
having  used  proper  diligence,  he  is  not  so  responsible.  If  he 
has  failed  to  return  it  within  the  prescribed  time,  the  amount 
of  the  execution,  exclusive  of  the  damages  given  by  statute, 
determines  the  extent  of  his  liability.  If  he  has  made  a  false 
return,  appropriate  averments,  with  testimony  to  sustain  them, 
will  secure  redress. 

We  are  of  opinion  that  the  objections  were  weU  taken  to  the 
declaration,  and  that  the  Circuit  Court  was  correct  in  sustain- 
ing the  demurrer. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs 

/.  Naylor,  for  the  State. 

C.  P.  Hester^  for  the  defendants. 

(1)  Evans  ei  al.  v.  The  State,  Vol.  2  of  thege  Kep.,  387. 


Brown  v.  Modisett. 


Appeai/ — JuEiSDicnoN. — The  Circuit  Court  has  no  jurifldiction  in  the  case 
of  an  appeal  from  the  judgment  of  a  justice,  unless  the  transcript  be  filed 
in  the  clerk's  office  within  twenty  days  after  the  appeal-bond  is  filed. 

ERROR  to  the  Vermillion  Circuit  Court.  The  judgment  of 
»he  Circuit  Court,  in  this  case,  was  in  favour  of  Modisett. 

Blackford,  J. — Modisett  sued  Brown  before  a  justice  of 
the  peace,  and  recovered  a  judgment  for  a  certain  sum  of 
money.  The  judgment  was  I'endered  on  the  2 2d  of  October , 
1831.  Modisett,  not  being  satisfied  with  the  amount  of  the 
judgment,  went  to  the  justice  on  the  2d  of  November,  1831, 
prayed  an  appeal,  and  filed  an  appeal-bond  with  sureties  to  the 
satisfaction  of  the  justice.  On  the  5th  of  December,  1831,  the 
justice  delivered  the  transcript  and  papers  to  the  clerk  of  the 

Circuit  Court. 
[*382]         *At  the  next  term  of  the  Court,  which  was  in 
March,  1832,  the  appeal,  on  motion  of  Brovm,  was 
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dismissed,  because  tlie  papers  had  not  been  filed  in  the  clerk's 
office  within  twenty  days  after  the  filing  of  the  appeal-bond. 
On  the  next  day  after  the  appeal  was  dismissed,  the  cause,  on 
motion  of  Modisett,  was  reinstated  on  the  docket.  The  grounds 
on  which  the  cause  was  reinstated,  and  which  were  supported 
by  the  affidavit  of  Modisett,  were,  that  he  had  merits,  and  that 
the  circumstance  of  the  papers  not  having  been  filed  in  time 
was  owing  to  the  improper  conduct  of  the  justice  in  not  filing 
them. 

Brown,  the  plaintifi"  in  error,  contends  that  the  Circuit  Court 
had  no  right  to  reinstate  this  case.  He  relies  for  this,  on  the 
72d  section  of  the  act  respecting  justices  of  the  peace.  Rev. 
Code,  1831,  p.  317.  That  section  requires  the  justice,  when  an 
appeal  is  taken,  to  cause  the  transcript  and  papers  to  be  filed 
with  the  clerk  of  the  Circuit  Court,  within  twenty  days  after 
the  appeal-bond  is  filed.  The  transcript,  in  the  case  before  us, 
was  not  filed  within  the  twenty  days,  and  still  the  Court  per- 
mitted the  cause  to  be  docketed.  In  the  act  organizing  the 
Supreme  Court,  the  party  has  sixty  days  from  the  time  of 
taking  the  appeal,  to  file  the  transcript  in  the  Supreme  Court; 
and  there  is  a  provision  in  the  act,  authorizing  the  Court,  on 
good  cause  being  shown,  to  receive  the  papers  afterwards. 
Rev.  Code,  1831,  p.  149.  But  there  is  no  such  provision,  in 
the  act  respecting  justices  of  the  peace,  authorizing  the  Circuit 
Court  to  receive  the  justice's  transcript  after  the  limited  time. 
It  must  be  filed  within  twenty  days  after  the  appeal  is  taken, 
or  the  Circuit  Court  has  no  jurisdiction. 

Modisett,  the  defendant  in  error,  to  support  the  decision  of 
the  Circuit  Court,  in  admitting  this  case  on  the  docket,  relies 
upon  the  74th  section  of  the  act  to  which  we  have  already  re- 
ferred. It  is  enacted  by  that  section  that  if  the  party  has  been 
prevented  from  taking  an  appeal  within  thirty  days  from  the 
date  of  the  judgment,  by  the  improper  conduct  of  the  justice, 
the  Court  may  give  further  time  for  taking  the  appeal.  This 
provision  is  confined  to  cases  where  the  party  has  been  pre- 
vented, by  the  misconduct  of  the  justice,  from  taking  an  appeal 
within  the  limited  period.     But  that  is  not  the  complaint  in 
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the  case  under  consideration.  Modisett  was  not  prevented  from 
praying  an  appeal  and  filing  his  bond  within  the  thirty  days 
from  the  rendition  of  the  judgment.  He  does  not 
[*383]  pretend  that  *he  was.  On  the  contrary,  the  record 
shows  that  he  took  his  appeal  within  the  thirty  days. 
There  is  no  question  about  that.  The  74th  section  of  the 
statute  referred  to,  has,  therefore,  no  application  to  the  case 
before  us.  The  difficulty  here  is,  that  the  justice  failed  to  file 
his  transcript  within  the  prescribed  time ;  and  the  statute  gives 
no  authority  to  the  Court  to  permit  the  transcript  to  be  after- 
wards filed.  There  is,  perhaps,  a  defect  in  the  law;  but  that 
can  be  remedied  only  by  the  legislature,  not  by  the  Court. 
See  Barnes  v.  Modisett,  May  term,  1833  (1). 

The  Circuit  Court  did  right,  in  the  first  instance,  in  dismiss- 
ing the  appeal,  but  it  committed  an  error  afterwards  in 
permitting  the  cause  to  be  again  docketed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

J.  Whitcomh,  for  the  plaintifi". 

J.  Farrington,  for  the  defendant. 

(1)  Ante,  p.  253. 


Throgmorton  V.  Davis  and  Wife. 

Husband  and  Wipe — Slander — Pleading. — In  an  action  of  slander  bj  a 
husband  and  wife,  the  declaration  must  not  conclude  to  the  damage  of  the 
wife  only,  but  to  the  damage  of  the  husband  and  wife  (a). 

ERROR  to  the  Franklin  Circuit  Court. 
.     Blackford,  J. — This  was  an  action  of  slander,  brought  by 
Asa  Davis  and  Susanna,  his  wife,  against  Joseph  Throgmorton. 
The  words  for  which  the  action  was  brought  are  charged  in 

(a)  See  Collint  t.  Brovmelvx.,  8  Blackf.,  2G2. 
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the  declaration  to  have  been  spoken  by  Throgmorton  con- 
cerning the  wife  of  Davis.  The  declaration  concludes  aa 
follows:  "By  means  of  the  committing  of  the  said  several 
grievances  by  the  said  Throgmorton,  she,  the  said  Susanna,  is 
greatly  injured  in  her  good  name,  fame,  credit  and  reputation 
amongst  her  neighbors,  and  hath  sustained  damages  to  the 
amount  of  $1,000,  therefore  they  sue,"  &c.  The  defendant 
pleaded  the  general  issue  and  the  statute  of  limitations.  Ver- 
dict and  judgment  for  the  plaintiffs. 
[*384]  *This  judgment  can  not  be  supported.  The  action 
is  brought  by  the  husband  and  wife  for  a  personal 
wrong  to  the  wife,  and  the  declaration  should  have  concluded 
to  their  damage,  and  not  to  the  damage  only  of  the  wife.  It 
has  been  decided  that  if,  in  cases  like  the  present,  the  declara- 
tion conclude  to  the  damage  of  the  husband  instead  of  to  the 
damage  of  the  husband  and  wife,  the  conclusion  is  wrong,  and 
the  objection  may  be  made  in  arrest  of  judgment.  Newton  et 
ux.  V.  HMer,  2  Ld.  Raym.,  1208,  The  reason  of  this  is  that 
the  damages  will  survive  to  the  wife,  if  the  husband  die  before 
they  are  received.  1  Selw.  N.  P.,  232.  If  that  be  the  law,  it 
follows,  a  fortiori,  that  where,  as  in  the  present  case,  the  action 
is  by  the  husband  and  wife  for  the  slander  of  the  wife,  and 
the  declaration  concludes  to  the  damages  of  the  wife  alone,  the 
judgment  for  the  plaintiffs  must  be  erroneous.  Davis  may,  at 
any  time  during  his  life,  receive  the  damages  recovered  in  this 
action,  and,  should  he  survive  his  wife,  and  die  without 
receiving  them,  they  could  be  received  by  his  personal  repre- 
/sentatives.  The  declaration  should  have  alleged  the  damages 
to  have  been  sustained  by  Davis  as  well  as  by  his  wife.  That 
is  not  done,  and  the  judgment  for  the  plaintiffs  must  conse- 
quently be  reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 

0,  H.  Smith,  for  the  plaintiff. 

O,  M.  Dwn  and  /.  Test,  jun.,  for  the  defendants. 
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Elliott  and  Others  v.  Ray,  in  Chancery. 

BILL  in  chancery  on  a  decree  for  a  certain  sum  of  money, 
rendered  by  a  Court  of  chancery  in  the  State  of  Kentucky,  in  a 
case  in  which  the  defendant  appeared,  and  in  which  there  was 
a  trial  on  the  merits. 

Held,  that  the  decree,  whilst  unreversed,  unless  it  was 
fraudulent,  or  the  Court  rendering  it  had  no  jurisdiction,  was 
conclusive  evidence  that  the  amount  was  due  to  the  complain- 
ants at  the  time  the  decree  was  rendered. 


[*385]  *DuiGNAN  V.  Wyatt  and  Another. 

Lnstructioks  to  Jury. — The  refusing  to  give  instructions  to  the  jury,  unless 

the  record  show  them  to  be  relevant  to  the  issue  can  not  be  assigned  for 

error. 
New  Tbtat*. — A  new  trial  will  not  be  granted  to  a  plaintiff  on  the  affidavit 

of  a  witness  that  he  had  forgotten,  until  after  the  trial,  to  mention  a 

material  fact  invalidating  one  of  the  pleas  (o). 

I^RROR  to  the  Owen  Circuit  Court. 

M'KiNNEY,  J. — This  is  an  action  of  debt,  brought  on  a 
writing  obligatory,  by  the  assignee,  against  the  makers.  The 
defendants  pleaded  seven  pleas,  upon  each  of  which  there  was 
an  issue  to  the  country,  and  a  verdict  in  favour  of  the  defend- 
ants. A  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  on  the  verdict. 

During  the  trial  the  plaintiff  moved  the  Court  to  instruct 
the  jury  "  that  ignorance  of  the  law  in  relation  to  the  contract 
between  the  payee  and  the  defendants  is  no  excuse  or  defense 
for  them  in  this  action,  and  that  a  mistake  by  the  defendants, 

(a)   See  JilcQueen  v.  Stewart,  7  Ind.,  535. 
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in  a  matter  of  law,  can  not  be  pleaded  by  them  as  a  defense." 
This  instruction  was  refused.  It  is  settled  by  numerous 
decisions  that  when  instructions  are  refused  by  an  inferior 
court,  the  record  must  show  the  relevancy  or  irrelevancy  of 
such  instructions  to  the  case  pending,  to  enable  the  appellate 
court  to  determine  whether  error  was  committed  or  not.  In 
this  case  there  were  seven  issues  of  fact  submitted  to  the  jury, 
and  as,  from  the  record,  the  instructions  asked  stand  insulated 
and  unconnected  with  either  of  the  issues,  we  must  regard  them 
as  embracing  an  abstract  proposition  of  law,  and,  consequently, 
recognize  the  refusal  of  the  Circuit  Court  as  correct. 

A  second  bill  of  exceptions,  taken  by  the  plaintiff  to  the 
refusal  of  the  Court  to  grant  a  new  trial,  sets  out  the  affidavit 
of  John  Foster,  upon  which  the  motion  for  a  new  trial  seems  to 
have  been  founded.  In  the  affidavit,  Foster  states  "  he  was  a 
witness  in  the  case,  and  that  after  full  investigation,  he  forgot 
to  mention,  until  after  the  trial,  that  Christopher  Wyatt 
received  from  the  administrator,  or  executor  of  decedent,  the 
sum  of  forty-five  dollars,  as  Wyatt  informed  him,  which  was 
to  pay  the  store  debt  in  one  of  the  pleas  mentioned.^' 
[*386]  Upon  this  affidavit  we  can  not  *say  that  the  Circuit 
Court  should  have  granted  a  new  trial.  It  does  not 
appear  from  the  record  by  whom,  the  plaintiff  or  the  defendants, 
this  witness  was  introduced,  nor  is  this  very  material.  It 
appears  that  he  was  examined,  but  that  he  did  not,  until  after 
the  trial,  recollect  the  admission  of  one  of  the  defendants  of  the 
receipt  of  money,  which  he  informed  him  was  to  be  applied  to 
the  payment  of  the  store  debt  in  one  of  the  pleas  mentioned. 
Had  this  been  recollected,  and  been  considered  by  the  Court  as 
material,  he  could  have  been  re-examined  before  the  jury 
retired.  An  opportunity  would  then  have  been  afforded  for 
the  correction  of  the  omission.  It  is  certainly  too  late  after  the 
verdict.  We  know  of  no  case  in  which  such  an  affidavit  has 
induced  the  granting  of  a  new  trial. 

"We  are  therefore  of  opinion  that  the  Circuit  Court  was 
correct  in  refusing  to  give  the  instruction  asked,  and  also  in 
refusing  to  grant  a  new  trial. 
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Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

I.  Naylor,  for  the  plaintiff. 

G.  P.  Hester,  for  the  defendants. 


Harty  v.  The  State,  in  Error. 

INDICTMENT.  The  first  count,  after  stating  that  A.  B. 
had  committed  larceny  at,  &c.,  on,  &c.,  charged  the  defendant 
with  then  and  there  aiding  and  abetting  A.  B.,  &c.  The 
second  count  charged  the  defendant  as  an  accessory  to  the 
larceny  before  the  fact.  Plea,  not  guilty.  Verdict  and  judg- 
ment against  the  defendant. 

Heldy  1.  That  the  want  of  an  averment  in  the  indictment 
that  the  principal  had  been  convicted,  was  no  ground  for 
arresting  the  judgment.  2.  That  an  accessory  must  be  tried 
after  the  conviction  of  the  principal,  or  be  tried  with  him.  3. 
That  if  the  record  do  not  show  but  that  the  principal  had  been 
convicted  before  the  trial  of  an  accessory,  there  is  no  ground 
for  the  latter  to  object,  in  an  appellate  court,  that  there  had 
Ixsen  no  such  conviction. 

The  judgment  was  affirmed,  with  costs. 


[*387]     *JoHNSON  and  Others  v.  Harris  and  Another. 

CoNGBESSiONAii  TowNSHiP  A  CoEPOKATioN. — If  a  bond,  payable  "to  the 
trustees  or  their  successors  in  office,"  be  the  property  of  a  congressional 
township,  the  suit  o  j  it  must  be  in  the  corporate  name  of  the  township  (a). 

(o)     Sec  Upton  v.  Starr,  3  Tnd.,  508,  and  cases  there  cited. 
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ERROR  to  the  Owen  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  commenced  in 
October,  1831.  The  declaration  states  that  John  Johnson, 
Thomas  Harvey,  and  Samuel  Scott,  trustees  of  school  township, 
number  nine,  in  Franklin  township,  &c.,  complain  of  Daniel 
Harris  and  Gabriel  Johnson,  of  a  plea,  &c.  In  describing  the 
cause  of  action,  the  declaration  states  that  the  defendants, 
on  the  27th  of  November,  1830,  by  their  writing  obligatory, 
promised  to  pay  the  trustees  (meaning  the  plaintiffs),  or  their 
successors  in  office  (meaning  the  successors  in  office  of  the 
plaintiffs),  $156,  &c.  The  declaration  then  avers  that  the 
plaintiffs  are  the  trustees  to  whom  the  note  was  made  payable. 
The  breach  assigned  is,  that  the  money  has  not  been  paid  to 
the  plaintiffs.  The  obligation,  as  read  on  oyer,  is  as  follows : 
"  Six  months  after  date,  for  value  received,  we  promise  to  pay 
the  trustees,  or  their  successors  in  office,  $156.20,  as  witness 
our  hands  and  seals.  Franklin  township,  November  27,  1830. 
Daniel  Harris  [L.  S.],  Gabriel  Johnson  [L.  S.]  "  The  defend- 
ants demurred  to  the  declaration ;  the  demurrer  was  sustained ; 
and  judgment  was  rendered  for  the  defendants. 

The  declaration  describes  the  plaintiffs  as  the  trustees  of  the 
township.  It  states  that  by  the  words,  "trustees  and  their 
successors  in  office,"  inserted  in  the  bond,  were  meant  the 
plaintiffs  and  the  successors  in  office  of  the  plaintiffs.  It  states 
also  that  the  plaintiffs  are  the  trustees  to  whom  the  bond  is 
payable.  According  to  these  allegations,  the  bond  is  not  the 
property  of  the  plaintiffs,  Joh7i  Johnson,  Thomas  Harvey,  and 
Savnuel  Scott,  trustees  of  the  township;  but  it  belongs  to  the 
township  itself,  of  which  the  plaintiffs  are  alleged  to  be  the 
trustees.  This  township  is  a  corporate  body.  The  act  of 
incorporation  says,  "That  each  congressional' township  within 
this  State,  shall  be  a  body  politic  and  corporate,  by  the  name 
and  style  of  the  '  Trustees  of  school  township  number 
[*388]  — ; '  and  in  its  corporate  *name  and  capacity  may  sue 
and  be  sued,"  &c.     Rev.  Code,  1831,  p.  463. 

As  the  bond  belongs  to  the  township,  and  as  the  township  is 
competent  to  sue,  this  action  should  have  been  brought  in  the 
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corporate  name  of  the  township.  The  money  due  to  a  corpo- 
ration may  be  received  and  receipted  for  by  its  authorized 
agent;  but  it  can  only  be  sued  for  in  the  name  of  the  corpora- 
tion. The  present  suit  is  not  in  that  name.  The  plaintiffs 
here  are,  John  Johnson,  Thomas  Harvey,  and  Samuel  Scott, 
trustees  of  school  township  number  nine.  That  is  not  the 
name  of  the  corporation.  Its  name  is  simply,  "  Trustees  of 
school  township  number  nine."  Suppose  the  corporate  name 
had  continued  to  be  what  it  was  under  the  act  of  1824,  viz., 
"  Township  number  nine,  range  — ,"  it  is  obvious  that  A,  B, 
and  C,  trustees  of  school  township,  &c.,  could  not  be  recog- 
nized as  the  name  of  the  corporation.  The  circumstance,  that 
the  corporate  name,  instead  of  being  "  township  number  nine," 
is  "trustees  of  school  township  number  nine,"  can  make  no 
difference.  A,  B,  and  C,  trustees  of  the  township,  is  no  more 
the  name  of  the  corporation  in  the  one  case  than  it  would  have 
been  in  the  other. 

The  declaration  before  us  shows  that  the  money,  for  the  re- 
covery of  which  the  action  is  brought,  is  due  to  a  congressional 
township ;  but  that  the  action  is  not  brought  in  the  corporaip. 
name  ot  the  township.  The  declaration  is  therefore  bad,  and 
the  demurrer  to  it  was  correctly  sustained  by  the  Circuit  Court. 

Per  Curiam. — The  judgment  is  affirmed  with  cost. 

I.  Nay  lor,  for  the  plaintiffs. 

C.  P.  Hester,  for  the  defendants. 


Phillips  and  Another  v.  Bbadbury  and  Another. 

Saxe — Pleading — Warranty — Fraud. — To  an  action  on  a  promissory 
note,  the  defendant  pleaded  in  bar  as  to  part  of  the  amount  that  the  con- 
sideration of  that  part  was  goods  sold  and  delivered  at  a  sound  price,  aa 
good  and  salable  goods,  which  goods  were  damaged  and  of  little  or  no 
value.  Held,  that  the  plea — containing  no  averment  either  of  fraud  or 
wirranty — was  insufficient  (a).' 

(a)     i«op  Th"  President,  d'c,  v.  Wadleigh.  G  Bbickf.,  207. 
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APPEAL  from  the  Rush  Circuit  Court.  In  this  case,  Brad- 
bury and  another  were  the  plaintiffs  below,  and  Phillips  and 

another  the  defendants. 
[*389]  *M'KiNNEY,  J. — This  is  an  action  of  debt  brought 
on  a  promissory  note.  The  defendants  below,  on  oyer 
of  the  note  pleaded  actio  non  to  all  the  amount  in  the  declaration 
mentioned,  except  the  sum  of  $700,  because  they  say  that  the 
consideration  for  which  the  said  note  was  made  and  executed 
was  a  bill  of  store  goods  consisting  of  an  invoice  of  broad  cloth 
supposed  to  be  worth  $200,  an  invoice  of  cassinet  supposed  to 
be  worth  $200,  and  an  invoice  of  calico  and  domestic  cotton 
supposed  to  be  worth  $300,  together  with  other  goods  amount- 
ing to  the  residue  of  the  said  note,  at  that  time  furnished  and 
advanced  by  the  plaintiffs,  as  merchants  and  dealers  in  goods 
of  that  kind,  to  the  said  defendants;  and  the  said  defendants 
aver  that  they  purchased  the  said  $200  supposed  worth  of 
cloth,  and  the  said  $200  supposed  worth  of  cassinet,  and  the 
said  $300  supposed  worth  of  calico  and  domestic  cotton,  of  the 
said  plaintiffs  as  and  for  good,  sound  and  salable  goods,  and 
at  a  sound  price,  when,  in  truth  and  in  fact,  the  defendants  say 
that  the  said  goods,  to  wit,  the  said  $200  invoice  of  cloth,  the 
said  $200  invoice  of  cassinet,  and  the  said  $300  invoice  of 
calico  and  domestic  cotton,  were  included  in  said  note  as  $700 
of  the  consideration*  of  said  note,  and  were  rotten,  damaged, 
and  of  little  or  no  value,  and  this  they  are  ready  to  verify,  &c. 

The  plaintiffs  prayed  judgment  of  the  part  unanswered  by 
the  plea,  and  as  to  the  residue,  demurred  specially,  assigning 
the  following  causes:  1.  The  plea  does  not  answer  all  it 
assumes  to  answer;  2.  There  is  neither  a  warranty  of  the 
goods,  nor  a  knowledge  on  the  part  of  the  plaintiffs  of  any 
defect  in  them  alleged  in  the  plea ;  3.  The  plea  says  the  goods 
were  of  little  or  no  value,  but  of  how  little  value  is  not  stated. 
On  joinder  the  demurrer  was  sustained,  and  judgment  rendered^ 
for  the  plaintiffs. 

The  second  objection  to  the  pleas  sustains  the  judgment  of 
the  Circuit  Court.  The  law  is  well  settled  that  unless  there  be 
an  express  warranty  or  fraud  in  the  sale  of  a  personal  chattel, 
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the  vendor  is  not  liable  for  defects  of  any  kind.  In  a  note  to 
the  case  of  Parkinson  v.  Lee,  2  East,  314,  the  authorities  upon 
this  point  are  collected,  and  it  is  unnecessary  to  advert  particu- 
larly to  them.  The  plea  does  not  allege  a  warranty,  nor  does 
it  charge  fraud.  The  only  ground  for  its  support  would  appear 
to  be  the  rule  of  the  civil  Jaw,  that  a  sale  for  a 
[*390]  *sound  price  implies  a  warranty  of  soundness  in  the 
thing  sold.  This  rule  of  the  civil  law  has  been 
adopted  in  some  States  of  the  Union.  We,  however,  must 
regard  the  common  law,  and  its  exposition  upon  this  point,  as 
our  guide  (1). 

The  plea,  exclusive  of  this  objection,  is  otherwise  radically 
defective. 

Per  Curiam. — The  judgment  is  affirmed,  with  three  per  cent. 
damages  and  costs. 

J.  Rariden,  for  the  appellants. 

0.  H.  Smith,  for  the  appellees. 

(1)  Vide  Wynn  et  al.  v.  Hiday,  Vol.  2  of  these  Kep.,  123. 


White  v.  Lloyd  and  Another,  on  Appeal. 

REPLEVIN'.  Plea,  property  in  one  of  the  defendants. 
Verdict  as  follows:  "We,  the  jury,  find  for  the  defendants, 
and  that  they  have  a  return  of  their  property  in  their  plea 
mentioned."  Judgment  in  favour  of  the  defendants  for  a 
return  of  the  property,  and  for  costs.     The  plaintiff  appeals. 

Held,  that,  in  replevin,  if  the  defendant  claim  property  and 
obtain  a  verdict,  as  in  the  present  case,  he  is  entitled  to  a 
return  of  the  goods,  but  not  to  damages;  that  the  defendant  in 
replevin  was,  in  no  case,  entitled  to  damages  by  the  common 
law,  and  that  the  statutes  of  7  Hen.,  8,  and  21  He7i..  8,  giving 
the  defendant  in  replevin  damages  in  certain  cases,  do  not 
appl^  to  a  case  where  the  defendant  pleads  property  in  the 
goods.     Hopewell  v.  Price,  2  Harr.  iSc  Gill,  275. 
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Held,  also,  that  though  a  defendant  in  replevin,  claiming 
property,  is  not  entitled  to  costs  by  the  common  law,  nor  by 
the  English  statutes  on  the  subject,  yet,  by  the  statute  law  of 
this  State,  he  is  entitled  to  costs  when  he  obtains  a  verdict  in 
such  a  case  in  replevin,  as  in  all  other  cases.  Hiday  et  al.  v. 
Gilmore,  in  this  Court,  May  term,  1832  (1). 

The  judgment  was  affirmed,  with  costs. 

(1)  Ante,  p.  48. 


[*391]     *MiTCHELL  et  al.  v.  The  State,  on  relation  of  the 
Board  of  Trustees  of  the  Union  County  Seminary.  . 

Trustee  of  County  Seminary — Liability  to  Successor. — A  suit  for  the 
benefit  of  the  board  of  trustees  of  a  county  seminary  will  not  lie  againsJ 
their  predecessor  in  oflSce,  for  the  money  in  his  hands  collected  in  th» 
county  of  persons  conscientiously  scrupulous  of  bearing  arms,  as  an  equiva- 
lent for  militia  duty,  the  seminary  not  being  entitled  to  the  money. 

ERROR  to  the  Union  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  brought  by  the 
State,  on  the  relation  of  the  board  of  trustees  of  the  Union 
county  seminary,  against  Mitchell  and  his  sureties,  on  a  penal 
bond,  conditioned  for  Mitchell's  faithful  discharge  of  the  duties 
of  his  office  as  trustee  of  the  seminary  fund  of  Union  county, 
and  for  the  payment  of  all  moneys,  and  the  delivery  of  all 
books,  which  he  might  have  in  his  hands  as  trustee,  to  his 
successors  in  office,  when  his  term  should  expire.  The  decla- 
ration states  that  large  sums  of  money  belonging  to  the  county 
seminary,  came  into  Mitchell's  possession  as  seminary  trustee, 
which  he  refuses  to  pay  over  to  the  relators,  who  are  his  suc- 
cessors in  office.  Whereby  an  action  has  accrued,  &c.  The 
defendants  pleaded  five  pleas  in  bar  of  the  action.  To  the  first 
plea,  there  was  a  re]>lication  and  issue.  The  second  was  de- 
murred to,  and   tlic  demurrer  sustained.     On  the  others,  issues 
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were  joined.  A  jury  was  dispensed  with,  and  the  cause  sub- 
mitted to  the  Court.  The  Court,  after  hearing  the  evidence, 
rendered  a  judgment  in  favour  of  the  plaintiff  for  $355.17, 
together  with  costs. 

By  a  bill  of  exceptions  taken  by  the  defendants  below,  it 
appears  "  that  the  only  money  or  funds  that  were  in  the  hands 
of  the  defendant  {Mitchell),  at  the  time  the  suit  was  brought, 
were  $357,  to  which  the  relators  had  any  color  of  claim, 
which  money  was  assessed  and  collected  of  persons  conscien- 
tiously scrupulous  of  bearing  arms  in  the  county  of  Union,  as 
an  equivalent  for  military  services," 

The  only  question  presented  by  this  case,  which  it  is  necesr 
sary  to  notice,  is,  whether  the  relators  were  legally  entitled  to 
the  money  mentioned  in  the  bill  of  exceptions  ? 

This  is  a  question  very  easily  decided.  The  con- 
[*392]  stitution  of  *the  State  says,  that  "the  money  which 
shall  be  paid  as  an  equivalent,  by  persons  exempt 
from  militia  duty,  except  in  times  of  war,  shall  be  exclusively, 
and  in  equal  proportion,  applied  to  the  support  of  county  semi- 
naries; also,  all  fines  assessed  for  any  breach  of  the  penal  laws, 
shall  be  applied  to  said  seminaries,  in  the  counties  wherein 
they  shall  be  assessed."  Const.,  Art.  9,  sec.  3.  It  is  evident, 
from  this  language  of  the  constitution,  that  the  money  men- 
tioned in  the  bill  of  exceptions,  as  in  the  hands  of  the  defendant 
Mitchell,  does  not  belong  to  the  Union  county  seminary.  It  is 
money  which  was  paid  as  an  equivalent  for  militia  duty,  and 
should  have  been  paid  by  the  collector  into  the  State  treasury, 
to  be  afterwards  apportioned  with  other  similar  funds  among 
the  county  seminaries  of  the  State. 

It  would  be  useless  to  inquire,  on  the  present  occasion,  to 
whom  Mitchell  is  accountable  at  law  for  the  money  in  question, 
provided  no  right  can  be  set  up  to  it  by  the  relators.  No  action 
can  be  supported  for  the  recovery  of  money,  unless  the  plaintiff 
can  show  himself  legally  entitled  to  it.  There  could  be  no 
breach  of  duty  in  Mitchell,  for  refusing  to  pay  over  to  his  suc- 
cessors in  office  any  money  in  his  possession  which  does  not 


(445) 


392-93        SUPREME  COURT  OF  INDIANA. 

Ward  and  Another  v.  Crane  and  Another. 

belong  to  the  seminary.  His  bond,  upon  which  the  action  is 
founded,  does  not  require  it. 

The  judgment  of  the  Circuit  Court,  upon  the  evidence  before 
it,  should  have  been  in  favour  of  the  defendants  in  that  Court. 

Fer  Curiam. — ^The  judgment  is  reversed  at  the  costs  of  the 
relators.     Cause  remanded,  &c. 

0.  H.  Smith,  for  the  plaintiffs. 

J.  Perry,  for  the  State. 


BuTLEK  and  Another  v.  Skomp,  in  Error, 

AN  appeal  from  the  judgment  of  a  justice  of  the  peace  to 
the  Circuit  Court  will  be  dismissed,  if  the  transcript  of  the 
justice's  proceedings  be  not  filed  in  the  clerk's  office,  within 
twenty  days  after  the  filing  of  the  appeal-bond  with  the  justice. 
Brown  v.  Modisett,  ante,  p.  381. 


[*393]    *Waed  and  Another  v.  Crane  and  Another. 

FoECiBLE  Entry  a^d  Detainer. — Though  a  person  who  has  had  quiet 
possession  of  an  estate  for  three  years,  and  whose  interest  remains  unde- 
termined, is  protected  by  statute  from  the  action  of  forcible  entry  and 
detainer,  yet  the  declaration  in  this  action  need  not  deny  the  existence  of 
such  a  possession,  or  the  continuance  of  the  estate. 

Presumption. — An  appellate  Court  must  presume,  the  record  showing  noth- 
ing to  the  contrary,  that  the  evidence  in  the  Court  below  .was  sufficient  to 
authorize  the  judgment. 

Praotice. — ^The  circumstance  that  the  forcible  entry  and  detainer  complained 
of  appears,  by  the  declaration,  to  have  been  committed  beyond  the  time 
limited  by  the  statute,  is  no  cause  for  arresting  or  reversing  the  judgment 
for  the  plaint'.T. 
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Conveyance  of  Intestate's  Eeal  Estate. — A  conveyance  of  the  real 
estate  of  an  intestate  bj  his  administrator,  and  by  his  widow  as  the 
guardian  of  his  children,  is  not  valid  unless  the  grantors  had  some  special 
authority  for  making  it. 

Verdict. — In  an  action  of  forcible  entry  and  detainer,  the  verdict  for  the 
plaintiff  in  the  Circuit  Court,  on  appeal,  must  be  signed  by  aU  the  jurors. 

ERROR  to  the  Jackson  Circuit  Court. 

Blackfokd,  J. — On  the  4th  of  August,  1832,  two  justices 
of  the  peace  filed  in  the  clerk^s  office  of  the  Circuit  Court  a 
transcript  of  certain  proceedings  which  had  taken  place  before 
them  in  an  action  of  forcible  entry  and  detainer.  The  suit 
was  commenced  by  Phehe  Ann  Ci'ane  and  I/nidine  Crane, 
minors,  by  their  next  friend,  against  John  Ward  and  Ebenezer 

Douglass.     The  complaint  was  that  on  the  day  of , 

1829,  the  defendants,  with  force  and  arms,  at,  &c.,  made  an 
m lawful  and  a  forcible  entry  into  a  tract  of  land,  which  is 
particularly  described,  and  expelled  the  complainants  out  of 
4aid  land,  and  with  strong  hand  possess  the  same,  and  deforce 
the  said  complainants  therefrom,  and  still  keep  them  out  of 
the  possession  thereof.  There  was  a  trial  before  the  justices  on 
the  5th  of  July,  1832,  and  a  verdict  and  judgment  rendered 
or  the  defendants.  The  plaintiffs  appealed  to  the  Circuit 
Court.  The  defendants  pleaded  not  guilty.  Verdict  and  judg- 
ment in  the  Circuit  Court  for  the  plaintiffs. 

The  first  error  assigned  is  that  the  record  does  not  show  but 
ihat  the  defendants  had  been  in  quiet  possession  for  three  years 
oext  before  the  bringing  of  the  action.  This  objection  is 
founded  on  the  clause  in  the  act  respecting  forcible  entries  and 
detainers,  which  enacts  that  the  law  shall  not  extend  to  any 
person  who  has  had  the  occupancy,  or  been  in  quiet  possession 
of  the  premises  for  three  years  next  before  suit 
/'*394]  brought,  *and  whose  estate  therein  is  not  determined. 
R.  C,  1831,  p.  268.  There  is  no  ground  for  this 
objection.  It  is  true  that  it  does  not  appear  on  the  face  of  the 
complaint  that  the  defendants  had  not  been  in  possession  for 
three  years;  nor  was  it  necessary  that  that  fact  should  appear 
in  the  complaint.     Had  the  defendants  wished  to  avail  them- 
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selves  of  the  limitation  in  the  statute,  they  should  have 
specially  pleaded  their  quiet  possession  for  the  time  prescribed, 
and  the  continuance  of  their  estate.  Supposing,  however,  that 
the  plaintiffs  were  bound,  under  the  general  issue,  to  prove  the 
entry  or  detainer  charged  to  have  taken  place  within  three 
years,  yet  the  record  does  not  show  but  that  such  proof  was 
given.  If  the  evidence  was  necessary  to  support  the  action, 
we  must  presume,  the  contrary  not  appearing,  that  it  was 
given.  The  idea  that  the  day  on  which  the  offense  was  com- 
mitted should  appear  by  the  complaint"  to  have  been  within 
three  years  before  suit  brought,  is  erroneous:  The  day  in  this 
case,  as  in  declarations  in  trespass,  is  immaterial.  The  plaintiff, 
in  his  proof,  is  not  confined  to  the  time  laid.  He  may  show 
that  the  offense  was  committed  at  a  period  long  subsequent  to 
that  stated  in  the  complaint.  Consequently,  the  circumstance 
of  the  offense  appearing,  by  the  declaration,  to  have  been 
committed  before  the  limited  time,  is  no  cause  for  arresting  or 
reversing  the  judgment.     2  Saund.  R.,  63,  a  note. 

The  second  objection  is  that  the  transcript  of  the  proceedings 
before  the  justices  was  filed  in  the  clerk's  office  of  the  Circuit 
Court,  on  the  4th  of  August,  1832,  but  that  no  notice  was  taken 
of  the  cause  until  the  March  term,  1833,  notwithstanding  there 
had  been  a  term  of  the  Court  in  September,  1832.  In  answer 
to  this,  it  is  only  necessary  to  observe  that  the  defect  in  the 
record  as  to  this  point  has,  on  a  suggestion  of  diminution,  been 
supplied.  An  amendment  to  the  record  has  been  sent  up, 
which  shows  that,  at  the  September  term,'  1832,  the  cause  was 
on  the  docket,  and  was  continued. 

The  t'hird  ground  relied  on  is  that  a  deed  executed  by 
Griffith  and  Mrs.  Crane,  which  was  offered  in  evidence  by  the 
defendants  below,  and  rejected,  should  have  been  admitted. 
^That  deed  shows  on  its  face  that  the  land  in  question  was  the 
property  of  Jabez  Crane,  the  plaintiffs'  father,  at  the  time  of 
his  decease.  It  is  intended,  among  other  things,  as  a  con- 
veyance of  the  land  by  Griffith,  as  administrator  of  Crane's 
estate,  and  by  Mrs.  Crane,  as  the  guardian  of  his 
[*395]     children,  to  John  Ward,  *one  of  the  defendants,  and 
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^.0  Asa  Crane.  This  deed  could  not  affect  the  title  of  the 
plaintiffs  unless  the  administrator  or  guardian  had  some  special 
authority  for  making  it.  No  such  auttority  is  shown.  It  is 
contended,  however,  that  this  deed  of  the  administrator  and 
guardian  was  admissible  to  prove  the  nature  of  the  defendants' 
entry  and  possession.  But,  assuming  that  to  be  the  case,  there 
is  nothing  to  show  either  that  Griffith  was  the  administrator, 
or  Mrs.  Crane  the  guardian,  as  they  have  thought  proper  to 
call  themselves.  "Without  proof  of  the  character  assumed  by 
the  grantors,  the  deed  was,  at  all  events,  inadmissible  as 
evidence,  and,  as  the  record  is  silent  on  the  subject,  we  are 
bound  to  presume,  if  the  presumption  be  necessary  to  support 
the  judgment,  that  no  such  proof  was  given. 

There  is  one  other  error  assigned.  It  is  this,  that  the  verdict 
is  not  signed  by  all  the  jurors.  This  objection  is  fatal.  The 
question  was  decided  by  this  Court  in  the  case  of  Test  v.  Devers, 
November  term,  1827,  under  the  statute  of  1824  (1).  We 
adhere  to  that  decision.  The  statute  of  1831,  under  which  the 
present  case  occurred,  is  the  same  with  that  of  1824.  Th« 
judgment,  on  this  last  ground,  relied  on  by  the  plaintiffs  in 
error,  is  erroneous. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside,  with  costs.     Cause  remanded,  &c. 

H.  P.  Thornton  and  /.  H.  Farnham,  for  the  plaintiffs. 

C.  Dewey  and  A.  C.  Griffith,  for  the  defendants. 

(1)  Vol.  2  of  these  Rep.,  80 


Jacobs  v.  Moffatt. 


Akditeation  and  Awabd — Objections  to. — The  parties  to  a  reference 
agreed  on  the  day  for  the  meeting  of  the  arbitrators,  and  met  with  the 
arbitrators  on  that  day,  when  the  examination  was  commenced  and 
adjourned  until  the  ne^t  day,  when  the  award  was  made.     Held,  that  the 
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party  dissatisfied  with  the  award  could  not  object  to  it  on  account  of  hi« 
not  having  had  a  written  notice-of  the  time  of  the  meeting  of  the  arbitra'ora. 
Edd,  also,  that  such  party  having,  by  an  endorsement  on  the  arbitration- 
bond,  agreed  that  a  change  should  be  made  as  to  one  of  the  arbitrators, 
could  not  afterwards  object  to  the  award  in  consequence  of  its  being  made 
in  conformity  with  that  agreement. 

[*396]    *Same. — An  award  can  not  be  objected  to,  because  the  submission 

and  award  were  not  recorded,  before  the  granting  of  the  rule  to 

show  cause  why  the  award  should  not  be  made  the  judgment  of  the  Court, 

nor  because  ten  days'  notice  of  the  rule  had  not  been  given,  if  the  rule  was 

entered  by  fAe  consent  of  the  parties. 

Same — Eecord. — The  record  of  the  judgment  on  an  award  need  not  show 
that  the  arbitrators  were  sworn,  nor  that  the  arbitration-bond  was  proved, 
nor  that  the  witnesses  were  sworn,  nor  that  the  award  was  proved:  an 
appellate  court  will  presume,  the  record  not  showing  the  contrary,  that  the 
law,  as  to  these  matters,  was  complied  with. 

Same. — Quosre,  whether  the  arbitrators,  appointed  under  the  act  for  the 
regulation  of  arbitrations  in  the  Circuit  Court,  should  be  sworn  ? 

Same — Practice. — If  the  nbjection  to  an  award,  on  account  of  its  not  having 
been  made  or  returned  in  due  time,  be  not  made  in  the  Court  below,  it  can 
not  be  noticed  by  an  appellate  court  (a). 

Costs. — The  arbitrators  should  state  in  their  award  the  costs  of  the  witnesses 
examined  before  them,  and  the  amount  due  for  their  own  services. 

Same. — An  award  as  to  the  costs  should  distinctly  show  whether  or  not  it 
applies  to  the  costs  in  the  Circuit  Court  (6). 

ERROR  to  the  Posey  Circuit  Court. 

Blackford,  J. — Adam  Moffatt  and  Daniel  R.  Jacobs,  by  a 
writing  obligatory,  dated  the  Ibth  of  May,  1832,  agreed  to 
submit  certain  matters  in  difference  between  them  to  arbitra- 
tion. The  arbitrators  named  in  the  agreement  were  Daniel 
Astor  and  James  E.  Rogers.  The  award  was  to  be  made  a 
tule  of  the  Posey  Circuit  Court,  at  the  August  term,  1832.  On 
this  writing  obligatory  there  was  endorsed  an  agreement,  under 
the  hands  and  seals  of  the  parties,  that  the  arbitrators  should 
meet  on  the  28th  of  May,  1832.  There  was  also  another 
agreement,  under  the  hands  and  seals  of  the  parties,  endorsed 
on  the  writing  obligatory,  by  which  it  was  agreed  that  Asa 
Bacon  should  be  one  of  the  arbitrators,  instead  of  Daniel  Astor. 
On  the  seventh  day  of  the  August  term,  1832,  of  the  Posey 


(a)   EXliton  v.  Chapman,  7  Blackf.,  224. 
Q>)   HamOlem  y.  Worl,  Id.,  348. 
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Circuit  Court,  the  following  award  was  filed  in  the  clerk's 
office: 

"  Know  all  men  that  /.  E.  Rogers  and  Asa  Bacon,  having 
been  chosen  by  and  with  consent  of  Adam  Moffatt  and  Daniel 
B.  Jacobs,  the  contending  parties,  as  arbitrators  to  settle 
matters  and  controversies  between  them,  as  expressed  in  a  bond 
now  in  our  possession,  having  fully  investigated  all  and  singu- 
lar their  accounts,  papers  and^  books,  and  having  examined  and 
heard  all  the  evidence  on  both  sides,  do  finally  award  and 
consider  that  Daniel  R.  Jacobs  pay  to  Adam  Moffatt  the  sum 
of  $231,  and  each  party  to  pay  half  the  costs.  And 
[*397]  this  is  our  final  *a,ward  and  decision.  Signed,  sealed, 
and  to  be  delivered.  Ifount  Vernon,  29th  May,  1832. 
/.  E.  Rogers,  [L.  S.]     Asa  Bacon,  [L.  S.]  " 

On  the  same  day  on  which  the  award  was  filed,  the  Court 
ordered,  on  motion  of  the  plaintiff  below  and  by  consent  of  the 
parties,  that  th«  defendant  should  show  cause  at  the  next  term, 
why  the  award  should  not  be  made  a  rule  of  Court.  At  the 
next  term,  which  was  in  February,  1833,  the  parties  appeared. 
The  defendant  below  objected  to  the  award  on  two  grounds. 
First,  because  no  written  notice  of  the  meeting  of  the  arbitra- 
tors was  proved  to  have  been  given,  except  that  endorsed  on 
the  arbitration-bond  by  the  parties.  But  it  was  proved  that 
by  agreement  and  previous  arrangement  between  the  parties, 
the  arbitrators  and  parties  met  on  the  28th  of  May,  1832,  and 
proceeded  to  examine  the  evidence  on  both  sides  relative  to  the 
matters  submitted,  and  that  they  continued  the  investigation 
until  the  next  day;  on  which  day  the  award  was  made,  and 
copies  thereof  were  immediately  delivered  to  each  of  the  par- 
ties. The  second  objection  was,  because  it  did  not  appear  on 
the  face  of  the  papers,  that  the  award  of  Asa  Bacon  should  be 
made  a  rule  of  court.  These  objections  were  both  overruled, 
and  judgment  was  rendered  that  the  award  should  be  made  a 
rule  of  court,  and  that  Moffatt  should  recover  against  Jacobs 
the  sum  of  $231,  thf^  amount  awarded,  with  interest  till  paid ; 
and  it  was  ordered  that  each  party  should  pay  one-half  the 
costs. 
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The  first  objection  made  in  the  Circuit  Court  to  the  award, 
is  without  foundation.  The  parties  agreed  in  writing  that  the 
arbitrators  should  meet  on  the  28th  of  May,  1832.  The  record 
shows  that,  on  that  day,  the  arbitrators  and  parties  all  met, 
commenced  the  examination  of  the  cause,  and  continued  the 
examination  until  the  next  day,  when  the  award  was  made. 
It  could  not,  under  these  circumstances,  be  objected  to  the 
award,  that  the  defendant  received  no  written  notice  of  the 
meeting  of  the  arbitrators.  The  second  objection  is  equally 
untenable.  The  parties  endorsed,  on  their  arbitration-bond, 
their  agreement  that  Bacon  should  be  one  of  the  arbitrators 
instead  of  Astor;  and  that  the  original  covenants  and  agree- 
ments should  remain  the  same.  This  agreement  puts  an  end 
to  the  second  objection.  These  two  objections  were  the  only 
ones  made,  in  the  Circuit  Court,  to  the  award.     They  were 

correctly  overruled. 
[*398]         *The  assignment  of  errors  contains  several  other 
objections  to  the  proceedings. 

It  is  objected  that  it  does  not  appear  that  the  submission  was 
entered  of  record,  before  the  rule  to  show  cause  was  granted. 
The,  statute  requires  the  submission  or  award  to  be  recorded. 
It  may  be  observed,  in  passing,  that  the  words  "  submission  or 
award"  must  be  intended  to  mean,  submission  and  award. 
The  latter  are  the  words  of  the  original  act.  R.  C.  1807,  p. 
177.  The  sentence,  without  this  correction,  is  unintelligible. 
It  is  true,  that  the  submission  and  award  should  be  recorded 
before  the  rule  to  show  cause  is  granted ;  and  if  they  be  not, 
the  omission  would  be  a  good  objection  to  the  granting  of  the 
rule.  In  the  present  case,  however,  the  record  shows  that  the 
rule  was  entered  by  the  consent  of  parties.  This  consent  ex- 
cludes any  objection  which  might,  otherwise,  have  been  made 
to  granting  the  rule. 

It  is  further  objected,  that  ten  days'  notice  of  the  rule  was 
not  given  to  the  defendant.  The  rule  entered  was,  that  the 
defendant  should  show  cause,  at  the  next  term,  why  the  award 
shou  d  not  be  made  a  rule  of  court.  The  word  rule  last  used, 
is  evidently  intended  for  the  word  judgment,  and  must  be  so 
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understood.  "We  have  already  observed,  that  this  rule  to  show 
cause  was  entered  by  the  consent  of  the  defendant.  No  purpose, 
therefore,  could  have  been  answered  by  giving  him  a  formal 
notice  of  it.  His  right  to  the  notice  was  waived  by  his  con- 
sent to  the  rule. 

It  is  further  objected  that  the  record  does  not  show  that  the 
arbitrators  were  sworn;  nor  that  the  arbitration-bond  was 
proved ;  nor  that  the  witnesses  were  sworn ;  nor  that  the  award 
was  proved.  The  record  does  not,  indeed,  say  any  thing  as  to 
these  facts,  [t  is  not  necessary  that  it  should.  The  Circuit 
Court  has  rendered  a  judgment  on  the  award;  and  we  must 
presume,  until  the  contrary  is  shown,  that,  as  to  these  grounds 
of  objection,  the  law  was  complied  with.  Whether  the  arbi- 
trators in  this  case  should  have  been  sworn,  we  give  no  opinion. 
The  act  respecting  justices  of  the  peace  requires,  in  cases  before 
them,  that  the  arbitrators  should  be  sworn.  Rev.  Code,  1831, 
pp.  303,  304.  But  the  act  for  the  regulation  of  arbitrations  in 
the  Circuit  Court,  like  the  English  act  9f  9  and  10  Will.  3, 
contains  no  such  provision.    E..  C.  1831,  p."  72  (1).    Assuming, 

for  argument's  sake,  that  the  oath  was  necessary, 
[*399]     *the  objection  that  it  was  not  taken  should  have  been 

made  in  the  court  below.  There  was  no  other  way  to 
get  the  objection  on  the  record;  for  however  necessary  the  oath 
may  be,  the  award  need  not  show  it  to  have  been  taken.  In 
Kentucky,  the  oath  is  required  by  statute;  and  it  has  been 
there  decided,  that  the  award  must  show  on  its  face  that  the 
arbitrators  were  sworn.  The  courts  of  that  St^e  have,  how- 
ever, frequently  regretted  the  decision,  and  intimated  that, 
were  the  question  a  new  one,  their  decision  would  be  otherwise. 
Lile  V.  Barnett,  2  Bibb,  166;  French  v.  Moseley,  1  Littell,  247. 
The  question  is  a  new  one  here,  and  we  have  no  hesitation  in 
deciding  that,  admitting  the  necessity  of  the  oath,  it  is  not 
necessary  that  the  award  should  state  that  it  had  been  admin- 
istered. 

It  is  further  objected,  that  there  is  no  time  specified  in  the 
agreement,  within  which  the  award  was  to  be  made.  The 
agreement  states  that  the  mvard  should  be  made  a  rule  of  the 
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Posey  Circuit  Court,  at  the  then  next  August  term.  By  this 
was  probably  meant,  that  the  submission  should,  at  that  term, 
be  made  a  rule  of  the  Court.  If  so,  the  agreement  does  not 
state  when  the  award  should  be  made.  The  only  effect  of  this 
omission  in  the  agreement  was,  that  if  the  arbitrators  did  not 
proceed  to  act  within  a  reasonable  time  on  the  request  of  either 
of  the  parties,  the  party  making  the  request  could  revoke  the 
submission.  Curtis  v.  Potts,  3  Maule  &  Selw.,  145.  In  this 
case,  the  award  was  made  within  a  reasonable  time.  The 
agreement  to  submit  was  executed  on  the  15th  of  May,  1832; 
and  it  was  a  part  of  the  agreement  that  the  arbitrators  should 
meet  on  the  28th  of  the  same  month.  The  bill  of  exceptions, 
taken  by  the  defendant  below,  shows  that  the  arbitrators  did 
meet  on  the  day  thus  appointed;  and  that,  on  the  next  day, 
they  made  their  award,  and  delivered  copies  to  the  parties. 
There  was  no  neglect,  therefore,  on  the  part  of  the  arbitrators ; 
and  it  can  not  be  said  that  the  award  was  not  made  within  the 
proper  time.  But  even  supposing  the  award  not  to  have  been 
made  at  a  proper  time,  the  objection  to  it  on  that  ground  should 
have  been  made  in  the  Circuit  Court.  It  is  too  late  to  make  it 
here  for  the  first  time. 

It  is  also  objected,  that  the  award  was  not  returned  in  due 
time.  It  was  filed  in  the  clerk's  office  on  the  seventh  day  of 
the  August  term,  1832,  which  was  the  first  term  after  the  agree- 
ment to  submit  was  made.  The  defendant  appeared 
[*400]  to  the  *rule  to  show  cause  why  the  award  should  not 
be  made  the  judgment  of  the  Court.  He  showed 
cause  by  making  two  objections  to  the  proceedings,  which  were 
both  correctly  overruled.  But  he  made  no  objection  then  that 
the  award  had  not  been  returned  in  time;  and  it  is  too  late, 
therefore,  to  make  it  now.  It  is  not  necessary,  under  these 
circumstances,  to  examine  the  merits  of  the  objection. 

The  last  objection  made  is,  that  the  costs  were  not  taxed  by 
the  arbitrators.  The  judgment  of  the  Circuit  Court  is,  that 
the  plaintiff  recover  of  the  defendant  the  sum  of. $231,  the 
amount  awarded  to  the  plaintiff,  with  interest  till  paid.  There 
is  also  an  order  of  the  Court  that  trie  parties  each  pay  one- 
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half  of  the  costs.  It  was  the  duty  of  the  arbitrators  to  state, 
in  their  award,  the  costs  of  the  witnesses  examined  before 
them,  and  the  amount  due  for  their  own  services.  That  these 
expenses  should  be  stated  in  the  award,  to  enable  the  Court  to 
make  an  order  respecting  them,  is  expressly  required  by  the 
act  of  1807,  and  is  in  accordance  with  the  spirit  of  the  act  of 
1831.  The  award  before  us  does  not  show  the  amount  of  these 
costs,  and  the  order  respecting  them  can  not  be  supported. 
The  order,  so  far  as  it  may  be  supposed  to  extend  to  the  costs 
in  the  Circuit  Court,  is  also  erroneous.  The  award  does  not 
show  whether  the  arbitrators  intended  that  their  award  should 
extend  to  the  costs  in  the  Circuit  Court,  or  should  be  confined 
to  the  costs  which  had  accrued  before  themselves.  In  conse- 
quence of  this  uncertainty  in  the  award  as  to  the  costs  in  the 
Circuit  Court,  no  order  founded  on  the  award  could  be  made 
respecting  them. 

All  the  errors  assigned  in  this  cause  have  now  been  noticed. 
There  is  no  error  in  the  judgment  of  the  Circuit  Court  against 
the  plaintiff  in  error,  for  the  amount  found  by  the  arbitrators 
to  be  due  from  him  to  the  defendant  in  error.  But  the  order 
for  costs  is  erroneous,  and  must  be  reversed. 

Fer  Curiam. — The  judgment  as  to  the  debt,  &c.,  is  affirmed, 
and  as  to  the  costs,  &c.,  reversed. 

G.  Fletcher,  for  the  plaintiff. 

E.  Embree  and  W.  Quarles,  for  the  defendant. 

(1)  Vide  Dickenon  v.  Hays,  May  term,  1835,  post. 


[*401]  *  Alloway  v.  Sibert,  on  Appeal. 

DEBT  on  three  promissory  notes  dated  in  August,  1821 : 
the  first  payable  two  years  after  date,  the  second  three  years 
after  date,  and  the  third  four  years  after  date.  Plea,  that  the 
not(«  were  given  in  part  consideration  of  certain  town  lots  in 
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Wedport,  Oldham  county,  State  of  Kentucky;  that  at  the  time 
the  notes  were  given,  the  plaintiff  executed  to  the  defendant  a 
title-bond,  conditioned  for  the  conveyance  of  the  lots  to  the 
defendant,  on  the  payment  of  the  note  last  to  fall  due ;  that  the 
plaintiff  never  had  any  title  to  the  lots,  and  never  made  any 
to  the  defendant;  and  that,  therefore,  the  consideration  of  the 
notes  had  failed.  Replication,  that  the  consideration  had  not 
failed  in  manner  and  form,  &c. 

It  was  proved,  on  the  trial,  that  there  was  no  deed  of  con- 
veyance for  the  lots  to  the  plaintiff  recorded  in  the  clerk's 
office  of  Henry  county.  State  of  Kentucky;  but  it  did  not 
appear  that  the  records  of  that  office  furnished  any  evidence  as 
to  the  title  of  real  estate  in  the  county  of  Oldham  aforesaid,  in 
which  the  lots  in  question  were  situate.  It  was  also  proved 
that  the  defendant  had  been  in  possession  of  the  premises  ever 
since  the  date  of  the  notes,  without  any  interruption  except  as 
to  some  small  part,  and  as  to  that  part,  it  did  not  appear  that 
the  interruption  was  in  consequence  of  any  legal  claim. 

Held,  that  the  plea  was  not  sustained  by  the  evidence,  and 
that  the  plaintiff  was  entitled  to  judgment. 


Wernwag  et  al.  v.  Mothershead  et  al.,  in  Error. 

DEBT  on  a  promissory  note  given  by  the  plaintiffs  in  error 
to  the  defendants  in  error  as  follows :  "  $432.  Eight  weeks 
from  date  we  will  pay  Mothershead  and  Foster  four  hundred 
and  thirty-two  dollars,  and,  if  not  paid  when  due,  we  will 
pay   five   dollars   interest    per   week   until    paid.      December 

11th,  1832." 
[*402]         *The  declaration  described  the  note  correctly,  and 

concluded  as  follows :  "And  although  the  said  sum 
of  money  specified  in  the  said  note  hath,  according  to  the  tenor 
and  effect  thereof,  long  since  been  due  and  payable,  nevertheless 
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the  said  defendants,  though  often  requested,  &c.,  have  not  paid 
the  same,  or  any  part  thereof,  to  the  plaintiffs,  but  have 
hitherto  wholly  neglected  and  refiised  to  pay  the  same. 
Wherefore,  &c.     Damage,  |300." 

Held,  on  demurrer,  that  the  assignment  of  the  breach  in  the 
declaration  was  sufficient  to  authorize  a  recovery  not  only  of 
the  principal  debt,  but  also  of  the  interest  due  on  the  note,  a 
special  averment  of  the  non-payment  of  the  interest  not  being 
essential  to  a  recovery  of  the  interest. 

Held,  also,  that  the  promissory  note  in  question,  on  default 
of  payment  when  due,  drew  interest  at  the  rate  specified  in  the 
note  from  the  time  it  became  due,  and  not  from  the  date  of  the 
note  (1). 

(1)  Vide  lytor  AaLr.  Dmutm,  ante,  p.  S47,  and  note  (2). 
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AEGUED  AND  DETERMINED 
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STATE  OF  INDIANA,   ' 


AT   INDIANAPOLIS,    NOVEMBER    TERM,   1834,   IN    THE   NINE- 
TEENTH  YEAR  OF  THE  STATE. 


Shikkey  V.  Hanna  and  Another. 

Joint  Mortgage — Foreclosure. — A  joint  mortgage  to  two  persons  to 
Becure  debts  due  to  them  severally,  may  be  foreclosed  on  a  joint  bill  filed 
by  the  mortgagees. 

Sajte — Decree. — It  is  no  objection  to  a  decree  for  the  complainants  in  such 
a  case  that  all  the  land  mortgaged  is  ordered  to  be  sold. 

ERROR  to  the  Union  Circuit  Court. 

M'KiNNEY,  J. — This  is  a  suit  in  chancery,  brought  by 
Hanna  and  Harlan,  to  foreclose  a  mortgage  executed  to  them 
by  Shirkey. 

The  bill^  in  substance,  states  that  Shirkey,  being  indebted  to 
the  complainants  in  the  sum  of  $1,161.82,  on  the  26th  day  of 
November,  1832,  executed  a  note,  under  seal,  to  Samuel  Hanna, 
for  $506.85,  payable  on  or  before  the  1st  day  August,  1833, 
with  interest  at  the  rate  of  twelve  per  cent,  per  annum  until 
paid;  and  that  lie  also  executed  another  sealed  note  to  John 
Harlan  on  the  same  day,  and  payable  at  the  same  time,  for 
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$654.97,  and  bearing  the  same  rate  of  interest;  that 
[*404]  Shirkey,  being  seized  in  fee  *simple  of  the  north-west 
quarter  of  section  19,  township  19,  range  14,  except, 
&c.,  situate  and  being  in  Union  county,  on  the  26th  day  of 
November,  1832,  to  secure  to  the  complainants  the  payment  of 
the  said  sum  of  $1,161.82,  by  deed  of  mortgage  between  the 
said  Shirkey  of  the  first  part,  and  the  said  complainants  of  the 
second  part,  in  consideration  of  the  said  sum,  conveyed  to  the 
complainants  the  said  land.  The  bill  further  charges  that  the 
said  sums  of  money  have  long  since  become  due  and  payable, 
but  remain  unpaid.  Prayer,  that  Shirkey  and  his  heirs  may 
be  foreclosed  of  the  equity  of  redemption,  &c.,  and  that  the 
land  may  be  sold,  &c. 

The  defendant  demurred  to  the  bill  on  the  ground  that  a 
joint  bill  could  not  be  maintained,  the  interests  of  the  mortga- 
gees being  several.  The  demurrer  was  overruled,  and  on  the 
defendant's  refusal  to  answer,  a  decree  was  rendered  in  favour 
of  the  complainants. 

The  decree  is  complained  of:  1st.  Because  the  Circuit  Court 
overruled  the  demurrer  to  the  bill ;  2d.  Because  it  directs  the 
sale  of  all  the  land  mortgaged.  We  apprehend  that,  on 
examination,  neither  of  the  objections  to  the  bill  will  be  found 
tenable. 

The  rule  of  law  is  certainly  indisputable,  as  assumed,  that 
if  a  man  covenant  with  two  or  more  jointly,  yet  if  the  interest 
and  cause  of  action  be  several,  the  covenant  shall  be  taken  to 
be  several,  though  the  words  of  the  covenant  be  joint.  But 
we  do  not  think  that  that  rule  applies  to  the  case  before  us. 
The  debts  of  the  complainants  were  unquestionably  several, 
and  several  suits  must  have  been  brought  at  law  if,  exclusive 
of  the  security  afforded  for  payment  by  the  land  mortgaged, 
they  had  looked  to  other  means  possessed  by  their  debtor  for 
payment.  The  debts,  though  several,  were  secured  by  land 
mortgaged  to  them  jointly,  and  it  would  seem  that  theii 
interest  in  suc'h  security  being  joint,  they  could  only  have 
proceeded  as  they  have  done,  by  joining  in  the  bill  to  foreclose. 
The  cases  of  Loire   v.   3Iorgan,   1   Bro.   Ch.   Cas.,   368,   and 
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Palmer  v.  Carlisle,  1  Sim.  &  Stu.,  423,  are  accordant  with  this 
view.  The  latter  was  a  bill  to  foreclose,  brought  by  one  of 
two  mortgagees,  each  having  lent  a  certain  sum  on  the  mort- 
gage, and  it  was  held  that  there  could  be  no  foreclosure  or 
redemption,  unless  the  parties  entitled  to  the  whole  mortgage- 
money  were  before  the  Court.  Other  adjudications 
[*405J  go  as  far.  Without  *dwelling  upon  the  reasons  that 
sustain  this  principle,  we  are  satisfied  that  the 
demurrer  was  correctly  overruled. 

The  second  objection  is  without  weight.  Sales  of  land 
mortgaged  are,  by  statute,  to  be  governed  as  sales  of  land 
under  executions  from  the  common  law  side  of  the  Circuit 
Courts.  There  is  no  conflict  with  this  statutory  requirement 
by  the  decree. 

Per  Curiam. — The  decree  is  affirmed,  with  two  per  cent. 
damages  and  costs. 

J.  Rariden,  for  the  plaintiff. 

J.  Perry,  for  the  defendants. 


Archeb  v.  Spenceb. 


PBOMiasoBT  Note — Declabation  op  Assignee. — In  an  action  on  a  promis- 
sory note  brought  by  an  assignee,  the  declaration  shonld  state  the  aasign- 
ment  to  be  made  on  the  note,  under  the  hand  of  the  assignor. 

ERROR  to  the  Allen  Grcuit  Court. 

Stevens,  J. — Spencer  declared  against  Archer  in  debt.  The 
averments  of  the  declaration  necessary  to  be  noticed  are,  that 
on,  &c.,  at,  &c.,  Archer  made  his  due  bill  in  writing,  &c.,  by 
which  he  promised  to  pay  one  Edsall  $198.72,  &c. ;  that  after- 
wards, on,  <&c.,  at,  &c.,  and  before  said  money  was  paid,  Edsall 
"  assigned  said  due  bill  to  said  Spencer,  and  then  and  therd,  by 
said  assignment,  transferred  and  appointed  said  sum  of  money 
in  said  due  bill  specified,  to  be  paid  to  the  said  Spencer,  and 
then   and   there  delivered   the  said  due  bill,  so  assigned  as 
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aforesaid,  to   said   Spencer"  &c.     The  defendant   demurred. 
The  demurrer  was  overruled,  and  judgment  rendered  for  the 

plaintiff. 

The  objection  raised  is,  that  Spencer  is  not  legally  entitled  to 
bring  a  suit  on  the  above  instrument  in  his  own  name,  under 
the  assignment  which  appears  of  record,  neither  at  common 
law  nor  under  our  statute.  At  common  law,  the  due  bill  in 
question  is  not  negotiable,  and  no  assignment  of  it  could 
transfer  the  legal  interest  to  the  assignee.  It  would  only  vest 
in  him  an  equitable  interest,  and  he  would  have  to  bring  sv  '^ 
in  the  name  of  the  original  payee,  for  his  use,  <&«;. 
[*406]  Under  our  ^statute  such  instruments  of  writing  arc 
made  negotiable,  and  the  assignee  can  maintain  a  suit 
in  his  own  name,  if  they  are  transferred  in  a  particular  way 
and  manner.  The  words  of  the  statute  are,  "  Shall  be,  and  the 
same  are  hereby  made  assignable,  by  endorsement  thereon, 
under  the  hand  or  hands  of  such  person  or  persons  to  whom 
the  same  shall  or  may  be  made  due  or  payable,  &c.,  and  such 
assignee  or  assignees  may  bring  suit  thereon  in  his,  her,  or 
their  own  name  or  names,"  &c.  The  statute  expressly  requires 
the  assignment  to  be  on  the  instrument  itself,  and  under  the  - 
hand  of  the  payee,  and  not  in  any  other  way  or  manner. 

It  is  a  principle  which  is,  perhaps,  well  settled,  that  when  a 
new  right  is  introduced  by  statute,  the  party  claiming  under  it 
is  confined  to  the  provisions  of  the  statute,  unless  the  right 
existed  at  common  law,  and  the  new  right  given  by  the  statute 
is  cumulative  only.  The  right  claimed  and  exerted  by  the 
plaintiff  in  the  Court  below,  in  this  case,  does  ^  not  exist  at 
common  law;  it  is  purely  statutory,  and  the  party  claimiug 
under  it  must  bring  himself  within  the  statute.  This  he  has 
not  done.  His  declaration  should  have  shown  that  the  assign- 
ment was  upon  the  instrument  itself,  and  that  it  was  under  the 
hand  of  the  payee  who  was  the  assignor :  these  averments  are 
material,  and  being  omitted,  the  plaintiff  must  fail. 

Per  Curiam — The  judgment  is  reversed,  with  costs. 

H.  Cooper,  for  the  plaintiff. 

G.  H.  Dunn  and  B.  H.  Colerick,  for  the  defendant. 
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BowDEL  and  Another  t*  Aetok  and  Another. 

Plxaoino.— The  statate  of  1838,  dupenamg  with  a  declaration  in  certain 
cases,  does  not  apply  to  an  action  on  a  note  tuder  seal  for  the  paTment 
of  money. 

ERROR  to  the  Parke  Circuit  Court. 

Blackfoed,  J.-  This  was  an  action  by  Aston  and  Coffin 
against  Dowdel  and  Nugent.  The  plaintiffs,  instead  of  filing  a 
declaration,  merely  filed  a  note,  under  seal,  for  the  payment  of 
a  certain  sum  of  money  as  the  cause  of  action.  Upon  the 
calling  of  the  cause,  the  defendants  moved  the  Court 
[*407]  to  dismiss  *it  for  the  want  of  a  declaration.  The 
Court  overruled  the  motion,  and  gave  judgment  for 
the  plaintiff  below. 

The  only  question  in  this  cause  is,  whether  it  is  necessary, 
under  the  statute  of  1833,  to  file  a  declaration  in  an  action  on 
a  writing  under  seal  for  the  payment  of  money  ?  It  appears  to 
ns  that  the  statute  must  be  confined  in  its  operation  to  promis- 
sory notes;  that  is,  notes  not  under  seal.  The  statute,  in  the 
commencement,  speaks  of  biUs  or  notes;  but  in  a  subsequent 
clause,  the  meaning  is  restrained  by  the  reference  to  promissory 
notes  alone.  The  remedy  is  a  new  one,  unknown  to  the  com- 
mon law,  and  the  statute  can  not  claim  a  liberal  construction. 
Bac.  Abr.,  tit.  Statute.     The  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  with  leave  to  file  a  declaration,  <&c. 

C.  P.  Hester f  for  the  plaintiffs. 

A.  8,  White f  fi>r  the  defendants. 


Lewis  t;.  Hoover. 


AssATTLT  AND  Battehy — EVIDENCE — DAMAGES. — The  plaintiff  may  recover, 

in  trespass  for  an  assault  and  battery,  on  proof  of  an  assault,  without  any 
evidence  of  special  damage. 
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ERROR  to  the  AUen  Circuit  Court. 

Stevens,  J. — Trespass,  assault  and  battery.  Plea,  not 
guilty.  Jury  trial,  verdict  and  judgment  for  the  defendant. 
It  appears  of  record  in  this  case,  by  a  bill  of  exceptions,  that 
during  the  trial  of  the  cause,  after  the  parties  had  closed  their 
evidence  and  arguments  to  the  jury,  and  before  the  jury  had 
retired,  the  plaintiff  asked  the  Court  to  charge  the  jury  that 
if  they  thought  from  the  evidence,  the  defendant  struck  at  the 
plaintiff  with  a  stick,  in  a  violent  and  angry  manner,  within 
striking  distance  of  him,  they  ought  to  find  for  the  plaintiff; 
which  charge  the  Court  gave,  but  added  as  an  additional 
charge,  that  if  no  damage  was  proved  to  have  resulted  from 
the  said  assault,  they  ought  to  find  for  the  defendant.  To  this 
additional  and  latter  charge  the  plaintiff  excepted,  and  prose- 
cuted this  writ  of'  error. 

The  only  question  to  be  determined  is,  whether  that  latter 
and  additional  charge  of  the  Court  was  correct? 
[*408]  *An  assault  is  an  attempt  or  offer  with  violence  to 
do  a  corporal  hurt  to  another,  as  if  one  lift  up  his 
cane  or  fist  at  another  in  a  threatening  manner,  or  strike  at 
him  with  a  stick,  his  fist,  or  any  weapon,  within  striking  dis- 
tance, but  miss  him.  This  is  called  an  unlawful  setting  upon 
one's  person,  and  is  an  inchoate  violence  for  which  the  party 
assaulted  may  have  redress  by  an  action  of  trespass  vi  et  armiSy 
and  shall  recover  damages  as  a  compensation,  although  no 
actual  suffering  or  injury  is  proved.  The  damages  are  not 
assessed  for  the  mere  corporal  injury  or  pecuniary  loss,  but  for 
the  malicious  and  insulting  conduct  of  the  defendant.  3  Bl. 
Comm.,  120;  1  Bac.  Abr.,  242;  1  Saund.  on  PI.  &  Ev.,  103, 
104.  From  this  it  appears  that  the  above  additional  and  latter 
charge  of  the  Circuit  Court  to  the  jury  is  incorrect,  and  should 
not  have  been  given. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

H.  Cooper,  for  the  plaintiff. 

D.  H.  Colerick,  for  the  defendant. 
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Hays  v.  Allen. 

SlANDEB — Postmaster  Ehbezzlikq  Letters. — Words  charging  the  plain- 
tiff as  postmaster,  with  taking  money  out  of  a  letter  put  into  the  office  by 
the  defendant,  and  appropriating  it  to  his  own  use,  with  keeping  and 
embezzling  letters,  &c.,  are  actionable. 

Same. — Such  slanderous  words,  assuming  that  the  plaintiff  possessed  the 
character  in  which  he  was  defamed,  operate  as  an  admission,  and  are 
Tprma  Jada  evidence  of  the  fact. 

Same — Evidence. — Though  the  declaration  in  this  case  not  only  stated  that 
the  plaintiff  was  a  postmaster,  appointed  and  commissioned  by  the  post- 
master general,  but  also  that  he  had  given  bond  and  been  sworn  into  office, 
it  was  held  that  his  character  of  postmaster,  if  evidence  of  it  could  be 
required,  was  sufficiently  estabUshed  by  proof  of  his  commission,  and  of 
his  acting  in  that  capacity  ia). 

ERROR  to  the  Morgan  Circuit  Court. 

M'KiNNEY,  J. — This  is  an  action  of  slander  brought  by 
Allen  against  Hays.  The  declaration  contains  the  prefatory- 
allegation  that  the  plaintiff  was  a  postmaster  ^t  Port  Royal, 
Morgan  county,  appointed  and  commissioned  by  the  postmaster 
general  of  the  United  Stales,  and  as  such  had  given 
[*409]  bond  and  taken  the  *oath  of  office,  as  required  by  law. 
The  words  alleged  to  have  been  spoken  are  embraced 
in  one  count,  and  charge  the  plaintiff,  as  postmaster,  with  the 
crime  of  taking  a  letter  out  of  the  post  office  at  Port  Royal,  in 
in  which  the  defendant  had  enclosed  a  certain  sum  of  money 
directed  to  a  merchant  in  Cincinnati,  and  appropriating  the 
money  to  h^  own  use,  with  keeping  letters  sent  to  the  office  to 
be  mailed,  embezzling  letters,  &c.  It  also  contains  the  further 
charge,  "David  Allen  is  a  thief."  A  special  demurrer  was 
filed  to  the  declaration,  objecting  to  all  the  words  charged 
except  the  last.  The  demurrer  was  overruled,  and  a  trial  had 
on  the  plea  of  not  guilty.  The  jury  returned  a  verdict  in 
favour  of  the  plaintiff,  and,  after  overruling  a  motion  for  a 
new  trial,  made  by  the  defendant,  the  Circuit  Court  rendered 
judgment  on  the  verdict. 

(o)     See  Hesler  v.  Degant,  3  Ind.,  501 ;  Bodebaugh  v.  HolUngsworth,  G  Id.,  33S. 
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The  judgment  is  alleged  to  be  erroneous  by  the  plaintiff  in 
error:  1.  Because  the  demurrer  to  the  declaration  was  over- 
ruled; 2.  On  account  of  the  refusal  by  the  Court  to  give  an 
instruction  asked  by  the  defendant,  and  in  giving  one  to  which 
he  objected;  3.  On  the  ground  that  a  new  trial  should  have 
been  granted. 

We  think  the  counsel  for  the  plaintiff  in  error  was  correct 
in  not  pressing  the  first  and  third  objections.  The  declaration 
is  unquestionably  good.  The  act  charged  is  subject  to  severe 
penalties  by  the  laws  of  the  United  States,  and  of  itself  imports 
that  moral  turpitude,  the  charge  of  which  is  frequently  the 
foundation  of  the  action  of  slander.  As  the  evidence  upon 
which  the  Circuit  Court  refused  to  grant  a  new  trial  is  not 
before  us,  we  are  precluded  from  forming  an  opinion  as  to  the 
correctness  of  that  refusal.  With  these  remarks,  we  will 
proceed  to  the  examination  of  the  second  objection. 

The  instruction  asked  by  the  defendant  below  was  as  follows : 
"That  unless  the  jury  believed  from  the  evidence  that  Allen, 
the  plaintiff,  had,  before  this  suit,  given  bond  and  taken  the 
oath  of  office  required  by  law,  he  could  not  recover  in  this 
action."  This  was  refused,  but  the  Court  charged  the  jury 
*^that  the  commission  produced  to  the  jury,  with  evidence  that 
he  was  acting  as  postmaster  at  the  time  of  speaking  the  words, 
and  at  the  time  of  bringing  this  suit,  is  sufficient  to  prove  his 
official  character."  The  instruction  refused  by  the  Court  was 
clearly  inadmissible.  The  charge  made  against  the  plaintiff 
was  as  postmaster.  There  was  a  recognition  of  his 
f*410]  official  ^character,  and,  from  the  authorities,  it  seems 
that  if  the  slander  assumes  that  the  plaintiff  possesses 
the  character,  or  fills  the  situation  or  office  in  which  he  is 
defamed,  it  operates  by  way  of  admission,  and  is  prima  facie 
evidence  of  the  fact.  '2  Stark,  on  Ev.,  860;  Beri'yman  v.  Wise, 
4  T.  R.,  366. 

It  is,  however,  contended  that  as  Allen  has,  by  a  prefatory 
allegation,  described  himself  as  postmaster,  alleging  his  having 
been  appointed  and  commissioned  by  the  postmaster  general, 
the  execution  of  the  bond,  and  his  having  taken  the  oath  of 
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office,  that  correspondent  proof  must  be  adduced  to  justify  a 
verdict.  There  are  principles  which  obviously  conflict  with 
this  position,  if  it  is  taken,  as  the  instruction  asked  seems  to 
demand,  to  require  proof  not  only  of  the  commission,  but  of 
the  execution  of  the  bond,  and  of  his  having  taken  the  oath  of 
office.  Without  founding  a  confutation  of  this  position  upon 
legal  presumptions,  we  will  advert  to  a  rule  of  law,  that  in 
cases  where,  from  the  precise  and  special  nature  of  the  allega- 
tion, the  due  appointment  of  the  party  to  an  office  or  situation 
must  be  proved,  it  is  done  by  the  production  and  due  proof  of 
the  original  appointment,  when  it  is  in  writing.  2  Stark,  on 
Ev.,  373.  Upon  the  production  of  a  commission,  or  the  proof 
of  an  original  appointment  in  writing,  if  there  be  a  bond  to  be 
executed,  or  an  oath  taken  by  the  law  creating  the  office,  the 
presumption  in  fiict  would  arise,  on  proof  that  he  had  acted  in 
that  capacity,  that  he  legally  acted.     2  Stark,  on  Ev.,  859. 

Allen's  allegation  of  character  is  certainly  very  special,  and 
n^e  have  seen,  that  although  special,  from  the  assumption  of 
ihe  defendant  below  in  speaking  the  words,  he  was  entitled  to 
(hat  character,  and  that  proof  was  consequently  unnecessary  to 
:5ustain  it;  yet,  admitting  such  necessity  to  exist,  it  would 
appear  indisputable  that  the  production  of  the  commission, 
with  proof  that  he  acted  as  postmaster,  was  sufficient  to  estab- 
lish his  official  character.  To  require  proof  of  the  execution 
of  the  bond,  and  of  the  oath  being  taken,  would,  we  are 
inclined  to  think,  be  an  improper  extension  of  the  rule  that 
prefatory  averments  essential  to  the  case  should  be  proved. 
For,  even  assuming  from  the  averment  that  proof  of  the 
plaintiff's  being  a  postmaster  was  necessary,  which  it  is  seen 
was  not  from  the  defendant's  recognition  of  that  character,  the 
commission  produced  with  the  other  evidence  adduced,  was 
sufficient.  We  do  not  consider  the  other  averments 
[*411]  as  essential.  The  case  cited  from  the  "^English  books, 
of  a  physician  alleging  his  having  taken  his  degree  as 
a  doctor  of  physic,  and  the  necessity  of  proving  such  averment 
in  an  action  of  slander,  by  the  production  of  a  diploma  or 
other  eq^aal  proof,  would  seem  to  be  founded  rather  upon  the 
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particular  rights  reserved  to  the  college  of  physicians  by  its 
charter,  than  upon  any  common  law  principle.  For  we  find 
that  in  the  case  of  an  attorney  suing  for  his  fees,  and  alleging 
that  he  is  an  attorney  of  a  particular  court,  proof  of  his  having 
acted  as  such  is  sufficient. 

The  conclusion  therefore  may  be  adopted,  that  evidence  of 
the  plaintifTs  having  acted  in  that  particular  character  in 
which  the  words  affect  him,  is  prima  facie  evidence  of  his  title 
to  it.  This  conclusion  is  not  repugnant  to  the  rule,  that  pre- 
fatory averments  essential  to  the  case  must  be  proved. 

We  are,  therefore,  of  opinion  that  the  Circuit  Court  was  cor- 
rect in  refusing  the  instruction  asked,  as  well  as  in  that  it  gave. 

Per  Ouriam. — The  judgment  is  affirmed  with  three  per  eent. 
damages  and  costs. 

P.  Sweeteer,  for  the  plaintiff. 

W.  W.  Wiek  and  C.  Fletcher,  for  the  defendant. 


Parker  v.  Bussell. 


Justice  of  the  Peace — ^Jukisdiction. — Whenever,  in  a  soit  commenced 
before  a  justice  of  the  peace,  it  appears  from  the  pleadings,  or  evidence,  or 
agreement  of  the  parties,  that  the  title  to  real  estate  will  come  in  question, 
the  suit  must  be  dismissed  for  want  of  jurisdiction  (a). 

ERROR  to  the  Rush  Circuit  Court. 

Stevens,  J. — Parker  brought  an  action  of  assumpsit  against 
Bussell  before  a  justice  of  the  peaoe,  on  a  written  statement  of 
his  cause  of  action  by  him  filed  before  the  justice,  in  substance 
as  follows:  1.  That  BusseUy  for  and  in  consideration  of  a 
horse,  promised  him,  Parker,  to  execute  and  deliver  to  him  a 
good  and  sufficient  warranty  deed  for  a  certain  half  quarter 
section   of  land,  which   is  described,  and   that  he,  the  said 

(c)     Macy  v.  Allee,  18  Ind.,  12G,  aud  cases  there  cited. 
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Bussell,  has  wholly  failed  so  to  do ;  and  further,  that 
[*412]     he,  the  said  BiLssell,  had  no  ^interest  in  or  title  to  said 

land  whatever,  and  therefore  could  not  convey.  2. 
That  said  Bussell,  in  consideration  of  another  horse  and  the 
sum  of  ten  dollars,  promised  to  convey  to  him,  said  Parker,  a 
certain  other  half  quarter  section  of  land,  which  he,  the  said 
Bussell,  represented  that  he  held  by  a  good  and  sufficient  tax 
title,  but  that  if  his  title  should  not  be  good,  one  John  Lejier 
was  bound  to  make  a  good  title,  and  would  do  so  when  called 
on  for  that  purpose;  when  in  truth  and  in  fact  said  Bussell 
had  no  title  whatever  to  said  land,  and  the  said  John  Lejier 
refused  to  make  a  deed,  although  he  had  been  for  that  purpose 
called  on.  3.  A  general  count  of  indebitatus  assumpsit  for 
$100  for  a  horse  sold  and  delivered.  4.  That  said  Bussell,  in 
consideration  of  another  horse,  promised  to  deliver  and  assign 
to  him,  the  said  Parker,  a  certain  collector's  certificate  for  a 
certain  half  quarter  section  of  land,  which  -  certificate  he,  the 
said  Bussell,  represented  to  be  bona  fide;  and  that  he,  the  said 
Bussell,  did  transfer  to  him,  the  said  Parher,  by  an  assignment 
on  the  back  thereof  in  these  words  and  figures :  "  I  assign  all 
my  right  and  title  to  the  within  to  Asy  Pai^her  without  recourse 
on  me;"  and  did  deliver  to  him,  the  said  Parker,  so  assigned, 
a  certain  tax  collector's  certificate  in  the  words  and  figures  fol- 
lowing: "The  State  of  Indiana,  to  all  who  shall  see  these 
presents,  greeting :  know  ye,  that  William  8.  Bussell  purchased 
at  public  auction,  on  the  second  Monday  in  November,  1826, 
eighty  acres,  to  wit,  the  east  half  of  the  north-east  quarter  of 
section  number  26,  in  township  13  north,  of  range  9  east, 
which  was  sold  for  the  tax  due  thereon  for  the  year  1826,  of 
Jehu  Perkins,  collector  of  the  State  and  county  revenue  of  the 
county  of  Rush,  for  the  year  1826,  for  which  he  is  entitled  to 
a  deed  if  not  redeemed  in  two  years  from  the  day  of  the  sale. 
Witness,  Jehu  Perkins,  collector."  But  that  the  said  certificate 
so  assigned  and  delivered  is  not  bona  fide,  but  was  obtained 
fraudulently  from  said  collector,  and  is  wholly  without  founda- 
tion. It  is  then  further  averred,  that  said  Bussell  never  pur- 
chased any  of  the  land  in  either  of  th<  counts  mentioned. 
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The  defendant  appeared  in  his  own  proper  person  before  the 
justice  of  the  peace,  and  pleaded  in  abatement  "  that  the  justice 
of  the  peace  in  this  behalf  ought  not  to  liave  or  take  further 
jurisdiction  of  the  action  aforesaid,  because  he  says  that  the  con- 
sideration of  the  horse  mentioned  in  the  plaintiff  ^s  declaration, 
and  for  the  price  of  which  this  suit  was  commenced, 
[*413]  was  a  deed  *to  a  certain  tract  of  land,  &c.,  which  was 
sold  by  Jehu  Perkins,  then  collector  of  Rush  county, 
to  him,  the  said  Bussell,  and  by  him,  the  said  Bussell,  transfer- 
red by  assignment  to  the  said  Parker  in  consideration  of  the 
said  horse;  that  the  title  to  said  land  will  come  in  question; 
and  that,  therefore,  the  justice  of  the  peace  is  forbidden  by  the 
statute  to  try  the  same,  and  that  the  Circuit  Court  of  the 
county  has  sole  and  exclusive  jurisdiction  thereof."  He  also 
pleaded  several  pleas  in  bar,  but  the  justice  overruled  them 
all,  and  rendered  judgment  for  the  plaintiflP.  The  defendant 
appealed  to  the  Circuit  Court,  and  in  that  Court  it  was  agreed 
and  entered  upon  the  record  as  part  of  the  record  of  the  case, 
that  the  facts  stated  in  the  defendant's  plea  of  abatement  before 
the  justice  of  the  peace  were  all  true,  and  if,  upon  that  state  of 
facts,  taking  them  all  to  be  true,  the  Circuit  Court  should  be 
of  opinion  that  the  title  to  the  land  came  in  question,  and  that 
therefore  the  justice  of  the  peace  had  no  jurisdiction,  the  Court 
should  render  judgment  in  favour  of  the  defendant  for  costs, 
&c.  Upon  which  the  Court  decided  that  the  title  to  land  did 
come  in  question,  and  that  therefore  the  justice  of  the  peace 
had  no  jurisdiction,  dismissed  the  case,  and  rendered  judgment 
in  favour  of  the  defendant  for  costs. 

To  reverse  that  opinion  of  the  Circuit  Court,  the  plaintiff  has 
prosecuted  this  writ  of  error. 

There  was  something  said  in  the  argument  of  this  case  about 
the  plaintiff's  statement  of  his  cause  of  action  being  defe-^tivc. 
In  answer  to  that,  it  is  sufficient  to  say  that  no  formal  pleadings 
are  required  before  a  justice  of  the  peace.  If  the  statement  of 
the  plaintiff's  cause  of  action,  or  the  defendant's  defense,  con- 
tain the  substance  of  the  facts  and  matters  relied  on  in  such 
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form  as  to  be  fairly  understood,  it  is  sufficient.  In  this  case 
that  is  done. 

The  question  to  be  decided  by  this  Court  is,  whether  the 
Circuit  Court  erred  in  ousting  the  justice  of  the  peace  of  his 
jurisdiction  of  the  case? 

The  18th  section  of  the  act  regulating  the  jurisdiction  and 
duties  of  justices  of  the  peace,  Rev.  Code,  1831,  p.  297, 
expressly  declares  that  justices  of  the  peace  shall  have  no 
jurisdiction  "in  any  case  where  the  title  to  lands  or  tenements 
shall  come  in  question."  This  language  seems  to  be  clear  and 
conclusive,  and  appears  to  be  broad  enough  to  extend  to  every 
case  that  can  arise.  The,  plaintiff  in  error,  however, 
[*414]  insists  that  it  *can  only  be  extended  to  cases  in  which 
the  plaintiff,  by  his  statement  of  his  cause  of  action, 
brings  the  title  of  lands  directly  in  question,  as  where  he  brings 
an  action  of  trespass  quare  clausum  /regit,  or  ejectment,  &c. 
If  this  construction  is  correct,  the  prohibition  can  only  be 
extended  to  actions  of  ejectment,  disseisin,  writs  of  right,  and 
such  real  actions  as  go  expressly  for  the  land  itself,  and  not  to 
any  action  which  sounds  in  damages,  because  actions  which  ask 
for  a  compensation  in  damages  only,  do  not  necessarily,  as  a 
legal  consequence,  put  the  title  of  land  in  question :  that 
depends  entirely  on  the  defense  made  by  the  defendant.  We 
will  take,  for  instance,  the  action  of  trespass  quare  clausum 
/regit  and  injuries  done  to  land.  Such  an  action  does  not,  of 
itself,  bring  the  title  of  land  in  question,  because  the  defendant 
may  admit  the  title  of  the  land  to  be  in  the  plaintiff,  but  may 
deny  the  commission  of  the  trespass.  But  if  he  plead  liberum 
tenementum,  then  the  title  to  the  land  must  come  in  question, 
and  there  the  justice  of  the  peace  must  stop. 

Massachusetts,  New  York,  New  Jersey,  and  perhaps  all  the 
States  in  the  Union,  have  the  same  prohibition  on  the  jurisdic- 
tion of  justices  of  the  peace,  and  their  adjudications  are  good 
landmarks  for  us.  The  case  of  Wood  v.  Prescott,  2  Mass.,  174, 
was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  doing  injury  to  the  fencing,  &c.,  com- 
menced before  a  justice  of  the  peace.     The  defendant  pleaded 
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in  bar  that  at  the  time  when,  <fec.,  he  was  seized  and  possessed 
of  a  certain  close  next  adjoining  the  plaintiff's,  &c.,  and  that 
when,  &c.,  he  entered  into  his  own  close.  &c.,  as  was  lawful 
for  him  to  do,  &c.  The  justice  supposed  the  title  of  land 
would  come  in  question,  and  refused  to  proceed  any  further, 
and  the  case  finally  reached  the  Supreme  Court,  and  that 
Court  said  that  the  defendant  had  not  put  the  title  of  land  in 
question,  but  had  pleaded  a  distinct  fact,  viz :  that  he  did  not 
enter  the  plaintiff's  close,  but  that  he  entered  a  close  of  his 
own  adjoining  the  place  in  question,  &c.  The  case  of  Bispham 
V.  Inskeep,  1  Coxe,  231,  was  an  action  of  trespass  done  to  land, 
commenced  before  a  justice  of  the  peace,  and  the  defendant 
pleaded  liberum  tenementum.  That  plea,  the  Court  said,  put  an 
end  to  the  jurisdiction  of  the  justice.  The  case  of  Spear  v. 
Bichnell,  5  Mass.  Rep.,  125,  was  an  action  6f  trespass  upon 
land,  commenced  before  a  justice  of  the  peace.     The  defendant 

pleaded  in  bar  that  the  place  in  question  was  a  common 
[*415]     highway,  &c.     The' justice  conceived  *that  this  plea 

put  the  title  of  land  in  question,  and  refused  to  proceed 
any  further.  The  case  was  finally  taken  to  the  Supreme  Court, 
and  that  Court  had  some  doubts,  but  finally  said  that  although 
the  defendant  only  pleaded  an  easement  in  the  land,  yet  it  was 
a  real  franchise,  which  greatly  affected  the  plaintiff's  interest 
in  the  close;  and  although,  in  common  parlance,  a  right  of 
way  is  not  usually  called  real  estate,  yet  it  must  be  so  in  such 
cases  as  that. 

The  counsel  for  the  plaintiff  in  error  insists  that  the  plea  of 
the  defendant  is  insufficient;  that  it  is  not  possible  for  the 
statute  to  be  so  construed  as  to  authorize  defendants  in  all 
cases  before  justices  of  the  peace  to  oust  the  justice  of  his 
jurisdiction,  by  simply  saying  that  the  title  of  lands  will  come 
in  question.  As  to  the  plea  of  the  defendant  in  this  case,  if  it 
stood  alone  without  the  agreement  entered  into,  it  would  be 
wholly  deficient.  In  no  case  can  the  defendant  oust  the  justice 
of  his  jurisdiction  by  simply  saying  that  the  title  of  lands  will 
come  in  question.  A  plea  to  the  jurisdiction  of  the  cour*"  is 
either  to  the  court  itself,  to  the  person  of  either  the  plaintif  or 
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the  defendant,  to  the  declaration,  to  the  writ,  or  to  the  action 
itself  in  bar  thereof,  and  can  not  in  any  case  be  bottomed  on 
the  defense  which  the  defendant  may  say  that  he  intends  to 
make.  Whether  the  title  to  lands  will  come  in  question,  is  a 
point  which  the  court  must  determine  from  the  issue  which 
may  be  absolutely  made  between  the  parties,  or  from  the  facts 
which  may  be  developed  by  the  evidence,  and  not  from  the 
defendant's  simply  saying  so.  If  the  action  is  an  action  of 
disseisin,  ejectment,  writ  of  right,  &c.,  the  nature  of  the  action 
is  sufficient  to  show  the  court  that  the  title  of  land  will  come 
in  question,  but  if  the  action  only  sounds  in  damages,  it  does 
not  necessarily  follow  that  the  title  to  the  place  in  question 
will  be  put  in  issue. 

The  construction  and  meaning  of  the  statute  are  plain. 
Justices  of  the  peace  are  wisely  prohibited  from  investigating 
the  titles  to  real  estate;  and  in  all  suits  instituted  before  them, 
their  jurisdiction  ceases  the  instant  it  is  discovered  that  the 
title  to  "  lands  and  tenements  "  must  come  in  question.  That 
fact  may  be  disclosed  by  the  statement  of  the  cause  of  action, 
or  it  may  be  disclosed  by  the  facts  which  the  defendant,  by  his 
plea  in  bar  to  the  action,  may  put  in  issue,  or  it  may  not  be 
disclosed  by  the  pleadings,  but  may  afterwards  be  disclosed  on 
the  trial  of  the  case  by  the  evidence  introduced ;  and 
P416]  as  to  the  effect  it  *will  have  upon  the  case,  it  is  imma- 
terial at  what  stage  of  the  proceedings  it  is  developed, 
for  at  that  instant  the  proceedings  must  be  arrested  and  the 
plaintiff  nonsuited.  In  all  cases  in  inferior  courts,  if  the  court 
has  jurisdiction  of  the  subject-matter,  the  special  fact  which 
ousts  the  jurisdiction  will  be  a  ground  of  nonsuit,  if  disclosed 
at  any  time  during  the  trial.  Trevor  v.  Wall,  1  T.  11.,  151. 
The  case  of  Storms  v.  Snyder,  10  Johns.  Rep.,  109,  was  an 
action  for  work  and  labor;  but  the  justice,  after  hearing  the 
evidence,  conceived  that  the  title  to  land  was  brought  in  ques- 
tion, and  nonsuited  the  plantiff.  In  that  case  the  Supreme 
Court,  after  examining  the  testimony,  concluded  that  the 
justice  was  mistaken,  that  the  title  to  land  did  not  come  in 
question.     The  ca.-e,  however,  shows  that  although  the  plead- 
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ings  do  not  disclose  the  fact  that  the  title  to  land  must  come 
in  question,  yet  if  it  afterwards  comes  before  the  court  on  the 
trial  of  the  cause,  by  way  of  evidence,  it  puts  an  end  to  the 
power  of  the  justice  to  proceed  any  further  (1). 

In  the  present  controversy  there  can  be  no  difficulty.  The 
parties  have  settled  the  question  themselves ;  they  have  expressly 
admitted  by  their  voluntary  agreement,  that  the  title  to  land 
will  come  in  question,  and  they  have  made  that  agreement  a 
part  of  the  record;  which  brings  the  case  expressly  within  the 
letter  and  meaning  of  the  statutory  prohibition,  and  puts  an 
end  to  the  jurisdiction  of  the  justice  of  the  peace. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  Ferry,  for  the  plaintiff. 

0.  H.  Smith,  for  the  defendant. 

(1)  Vide  Smith  v.  Harris^  the  next  case. 
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Use  Am)  Occupation — Justice  of  the  Peace — Jukisdiction. — If  an 
action  of  assumpsit  for  use  and  occupation  be  commenced  before  a  justice 
of  the  peace,  and  the  declaration  show  that  the  plaintiff  claims  as  an 
assignee  of  the  reversion,  the  plea  of  non-assumpsit,  by  putting  the  plain- 
tiff's title  in  issue,  deprives  the  justice  of  jurisdiction  of  the  cause  (a). 

Same. — The  declaration  in  such  a  suit  so  commenced,  did  not  show  whether 
the  plaintiff  claimed  as  the  immediate  landlord,  or  as  an  assignee.  The 
defendant  pleaded  the  general  issue;  and  the  evidence  on  the  trial  in  the 
Circuit  Court,  on  appeal,  disclosed  the  plaintiff's  claim  to  be  as  assignee. 
JB[eld,  that  on  such  disclosure,  the  suit  should  be  dismissed  for  the  want  of 
jurisdiction  of  the  justice. 

[*417]  *ERROR  to  the  Marion  Circuit  Court.  The  .only 
question  submitted  for  the  consideration  of  the  Court 
in  this  case  was,  whether  the  title  to  real  estate  came  in  ques- 
tion? If  it  did,  the  parties  admitted  that,  uiider  the  statute 
of  1831,  the  magistrate  had  no  jurisdiction  of  the  cause,  and 
that  the  judgment  below  should  be  reversed. 

(o)  ifacy  V.  Allee,  18  Ind.,  12G,  and  cases  there  cited. 
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Blackford,  J. — Harris  brought  an  action  of  assumpsit 
against  Smith  and  Dean,  before  a  justice  of  the  peace.  The 
account  filed  as  the  cause  of  action  is  as  follows :  "John  Smith 
and  Philip  Dean  to  Mark  Harris,  Dr.  To  the  use  and  occu}xi- 
tion  of  twenty  acres  of  land,  part  of  the  south-east  quarter  of 
section  22,  township  14,  north  of  range  3  east,  being  part  of 
the  land  leased  heretofore  by  Robert  Hunt  to  Samuel  Smith,  and 
lying  in  Marion  county,  which  twenty  acres  were  tended  and 
improved  and  cultivated  by  said  Smith  and  Dean;  $50.00. 
November,  1832." 

The  defendant,  Smith,  appeare'j  and  pleaded  two  pleas. 
First,  the  general  issue.  Secondly,  "that  the  title  of  the  land 
is  in  Benjamin  I.  Blythe,  &c. ;  that  the  title  must  come  in 
question  on  the  trial,  &c.,  where/ore  the  defendant  prays  judg- 
ment, &c.  The  justice  gave  judgment  against  Smith  for  thirty- 
two  dollars,  with  interest.  &rrdfh  appealed  to  the  Circuit  Court, 
where  judgment  was  rendered  against  him  for  forty-eight 
dollars. 

The  facts,  as  appears  by  a  bill  of  exceptions,  were  as  follows: 
The  land  was  conveyed  by  Robert  Hunt  to  Han-is,  by  deed 
dated  the  29th  of  October,  1832.  Smith  and  Dean  occupied  the 
land  in  1832,  and  cultivated  twenty  or  thirty  acres  of  it  in 
corn.  When  Smith  and  Dean  were  gathering  the  corn  in 
November,  J/M-ris  demanded  the  rent  of  them.  They  refused 
to  pay  Vj'i  reoi  to  Harris,  saying  they  had  rented  the  land  of 
Blythe^  ■ '  ra  4?as  to  keep  them  in  possession  until  the  ensuing 
Marc}.     1\e  value  of  the  rent  was  proved. 

TL'  '^iieGtion  presented  by  this  case  is,  had  the  justice  of  the 
p<^<«re  j>^risdiction  of  the  subject-matter  before  him? 

T^iE  action  of  assumpsit  for  use  and  occupation  lies,  accord- 
iii'^  to  our  statute,  where  the  occupation  has  been  "in  any 
other  manner  than  by  express  contract."  Rev.  Code,  1831,  p. 
424.  It  is  an  action,  in  all  cases  where  it  lies,  founded  on 
contract,  and  may  be  brought  by  the  immediate  landlord,  or 
by  the  assignee  of  the  reversion.  If  the  action  be  brought  by 
the  immediate  landlord,  there  may  be  a  question 
[*418]     whether  his  title  *can  be  denied.      If  the  assignee 
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of  the  reversion  sue,  the  doctrine  is  settled  that  he  may 
be  required  to  prove  his  title.  The  cause  of  action  in  the 
present  case,  filed  by  Harris,  is  very  imperfect.  It  does  not 
show  whether  he  claims  the  rent  as  the  immediate  landlord,  oi 
as  the  assignee  of  the  reversion.  Had  the  statement  of  the 
cause  of  action  shown  distinctly  that  Harris  claimed  as  assignee 
of  the  reversion,  it  would  have  been  the  duty  of  the  justice  to 
dismiss  the  cause,  for  want  of  jurisdiction,  immediately  upon 
the  filing  of  the  pleas.  Whether  it  was  his  duty  to  do  so, 
situated  as  this  cause  was,  we  shall  not  stop  to  inquire.  The 
case  can  be  decided  without  touching  that  question. 

The  record  shows  us  the  evidence  which  was  given  in  the 
Circuit  Court,  and  supplies  the  defects  in  the  account  filed,  as 
to  the  merits  of  the  demand.  We  will  take  the  evidence  as 
Harris  himself  understands  it.  He  says  in  his  brief  that  "the 
record  shows  that  Smith  and  Dean  previously  held  under  Huntf 
and  that,  on  his  transfer  to  Harris,  they  {Smitfi  and  Dean) 
became  liable  to  pay  the  rent  to  Harris."  This  statement  of 
the  evidence  shows  that  Harris  claimed  the  rent  as  assignee  of 
the  reversion.  The  consequence  is  that  the  defendants  below 
had  an  undoubted  right  to  deny  his  title.  They  had  not  leased 
the  land  of  Harris,  nor  entered  into  possession  under  him,  nor 
occupied  by  his  permission,  nor  paid  rent  to  him,  nor  in  any 
other  way  recognized  his  title.  They  were  under  a  contract, 
express  or  implied,  to  pay  the  rent  to  Hunt,  their  immediate 
landlord,  and  when  Harris,  a  stranger,  sues  them  for  the  rent, 
they  must  be  permitted  to  put  him  upon  the  proof  of  his  title. 
They  must  have  the  right,  at  least,  to  deny  his  assignment 
from  Hunt,  and  to  have  its  validity  decided  by  the  proper 
tribunal.  This  point  is  expressly  determined  by  the  cases  of 
Sands  v.  Ledger,  2  Ld.  Raym.,  792,  and  Phillips  v.  Pearce,  5 
Barn.  &  Cress.,  433.  These  authorities  also  show  that  the 
general  issue  is  the  only  plea  necessary,  in  such  cases,  to  oblige 
the  plaintifl'  to  prove  his  title. 

We  find  ihat,  on  the  trial  in  the  Circuit  Court,  Harris,  for 
the  purpose  of  proving  his  title,  produced  a  deed  from  Hunt 
for  the  land      The  deed  is  dated  on  the  29th  of  October,  1832, 
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and  the  rent  demanded  was  for  the  occupation  of  the  premises 
during  that  year.  Harris  could  have  no  ground  for  recovering 
the  rent,  unless  he  could  establish  the  validity  of  his  convey- 
ance, and  his  title  to  the  land  was  directly  in  question. 
[*419]  The  justice  had  not,  *therefore,  under  the  statute,  any 
jurisdiction  of  the  subject-matter,  and  the  proceedings 
in  the  cause  before  him,  and  in  the  Circuit  Court,  were  coram 
nonjudice,  and  altogether  void.     Gould  on  PL,  237  (1). 

The  counsel  for  Harris  refers  us  to  the  case  of  Quimby  v. 
Hart,  15  Johns.  Rep.,  304,  to  show  that  the  special  plea  deny- 
ing the  title,  could  not  be  filed  with  the  general  issue.     In  that 
case,  the  defendant  filed  the  general  issue,  demanded  a  jury, 
and  obtained  an  adjournment.     After  the  adjournment,  the 
plea  of  title  was  offered  but  was  rejected  as  coming  too  late. 
The  circumstances,  under  which  the  plea  in  that   case  was 
rejected,  were  very  different  from  those  in  the  case  before  us. 
Here,  the  special  plea  and  the  general  issue  were  filed  at  the 
same  time.     Independently,  however,  of  this  consideration,  the 
case  has  no  application  to  the  present  one.     In  New   York, 
where  the  case  referred  to  was  decided,  the  statute  requires  a 
special  plea  of  title  to  be  filed,  in  order  to  dispute  the  jurisdic- 
tion of  the  justice.    Rev.  Laws  of  N.  Y.  of  1813,  p.  390.     But 
our  statute  requires  no  special  plea  in  the  case.    It  merely  says 
that  the  justice  shall  have  no  jurisdiction  in  any  case  where 
the  title  to  lands  or  tenements  shall  come  in  question.     There 
is  no  provision  as  to  the  manner  of  pleading,  and  the  rules  of 
the  common  law  must  therefore  govern.     By  that  law,  as  we 
have  already  observed,  Harris  was  obliged,  by  the  general 
issue  which  was  pleaded  in  this  case,  to  prove  his  title  to  the 
land;  and  the  special  plea  was  entirely  superfluous. 

The  judgment  of  the  Circuit  Court  for  the  plaintiff  below 

must  be  reversed. 

Per  Curiam.— The  judgment  is  reversed,  with  costs. 

C.  Fletcher,  for  the  plaintiff. 
H.  Brown,  for  the  defendant. 

(1)  Yide  Parker  v.  Buseell,  ante  p.  411. 
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Tkovek  by  B^i,ee-Against  General  Ow^ER-FKAUD.-If  the  possession 
of  property  be  fraudulently  obtained  from  a  bailee  by  the  generalo^er 
the  bailee  may  maintain  trover  for  the  property  against  either  the  ownei^ 
or  his  subsequent  vendee. 

[*420]     *ERROR  to  the  Montgomery  Circuit  Court 

^       M'KiNNEY,  J.~3Iaxwell  &  IPCormack,  the  defend- 
ants m  error,  brought  an  action  of  trover  in  the  Court  below 

MConnell  The  cause  was  tried  by  a  jury  on  the  plea  of  not 
guilty  and  a  verdict  and  judgment  rendered  in  favour  of  the 
plaintiiis. 

The  question  presented  for  our  determination,  is  founded  on 
an  exception  taken  by  the  plaintiff  in  error,  to  an  instruction 
given  by  the  Court  to  tlie  jury.     It  appears  that  the  defendant 
moved  the  Court  to  instruct  the  jury,  "That  if  they  believed 
from  the  ev.dence,  that  the  defendant  purchased  the  barouche 
and  harness  from  the  general  owners  of  the  same,  and  that  the 
plamfffs  were  bailees  thereof,  that,  in  sneh  case,  the  action  of 
trover  would  not  lie  against  the  defendant."    The  Court  how 
ever,  charged  the  jury,  "That,  generally,  the  bailee  can  not 
mamtam  trover  against  the  general  owner;  but  that  this  prin- 
aple  had  nothing  to  do  with  the  decision  of  the  present  ease, 
for  the  action  wa.  not  against  the  vendors,  who  may  have  been 
the  general  owners  but  against  the  defendant  who  purchased 
from   hem;  and  that  if  the  vendors,  although  they  may  have 
been  the  genera    owners,  obtained  possession  of  the  property 
ly  fraud,  the  plaintiffs,  although  bailees,  can  maintain  this 
action  against  the  defendant." 
In  support  of  the  action  of  trover,  it  is  necessary  for  the 

ne I        ,  '""•''t  '  "f  '"  '^'  P™P^^*^'  ^""^^  absolute  or 
special,  and  a  right  to  the  possession  at  the  time  of  the  conver- 

«on  complained  of;  for  either  an  absolute  or  a  special  property 

will  support  the  action.     The  union  of  these  distinct  rights  in 

the  same  person  can  not  take  place,  since  the  latter  is  merged 
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in   the   former;    but   it  frequently   happens,  that  the   same 
property  is  subject  to  these  different  relations,  from  whence 
arises  the  rights  of  the  general  owner  in  whom  is  the  absolute 
property,  as  well  as  those  attaching  to  a  special   property. 
Cases  of  special  property,  entitling  to  the  action  of  trover,  are 
numerous,  embracing  sheriffs  after  a  levy,  carriers,  bailees, 
ti-ustees,  &c.     During  the  continuance  of  such  special  property 
and  the  right  of  possession,  the  right  to  the  action  of  trover  is 
perfect.     In  the  case  of  a  bailee,  until  the  conditions  of  the 
bailment  are  complied  with,  his  rights  are  protected  not  only 
against  a  stranger,  but  against  the  general  owner.     Thus,  in 
Roberts  v.  Wyatt,  2  Taunt.  R.,  268,  it  was  decided, 
[*421]     that  if  a  person  who  *has  a  temporary  property  in 
goods,  deliver  them  to  the  general  owner  for  a  special 
purpose,   he   may,  after   that   purpose   is   answered,  upon    a 
demand  and  refusal,  maintain  trover  for  them.     The  same 
doctrine  is  laid  down  in  1  Chitt.  PL,  151 ;   2  Saund.  PI.  & 
Ev.,  878;    and  3  Stark  on  Ev.  1481.     It  would,  therefore, 
seem  that  the  general  proposition  for  which  the  plaintiff  in 
error  contends,  and  which  correctly  met  the  approval  of  the 
Circuit  Court,  "That  a  bailee  of  property  can  not  maintain 
trover  against  the  general  owner,"  is  subject  to  exceptions, 
than   which,   one   stronger   could    not    be    taken    than   that 
suggested  by  the  Court  below,  of  a  fraudulent  possession  in 
contravention  of  the  rights  of  the  bailee.     If  such  possession 
was  taken,  the  vendee  of  the  general  owner  could  not  occupy 
more  favourable  ground  than  he  himself  did. 

The  instruction  asked  by  the  defendant  must,  therefore,  be 
regarded  as  too  general,  and  as  subject  to  the  qualification  it 
received  from  the  Circuit  Court. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  Wallace,  for  the  plaintiff. 

A  S.  WMte  and  /.  Nayhr,  for  the  defendante. 
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False  Iiipbisokment — Pleading. — If  in  trespass  for  false  imprisonment 
against  a  magistrate,  he  plead  in  justification,  thai  the  arrest,  &c.,  was  by 
virtue  of  a  warrant  issued  by  him  against  the  plaintiff  as  the  father  of  a 
bastard  child,  on  the  complaint  of  the  overseers  of  the  poor,  and  show 
that  the  child  was  not  then  born,  or  omit  to  state  that  the  complaint  was 
reduced  to  writing,  or  that  the  mother  had  failed  to  prosecute  for  the 
child's  maintenance,  or  that  the  warrant  was  in  due  form — the  plea  is 
insufficient. 

Same. — An  action  of  trespass  lies  against  a  magistrate,  for  an  imprisonment 
by  virtue  of  a  warrant  in  such  case,  issued  by  him  without  a  complaint 
authorizing  it. 

Same. — A  constable  in  his  justification  of  an  imprisonment  under  a*  magis- 
trate's warrant,  must  show  that  the  magistrate  had  jurisdiction  of  the 
subject-matter,  and  that  the  warrant  on  its  face  was  legal. 

Same. — If  the  magistrate  who  issues  a  warrant,  and  the  officer  who  executes 
it,  be  sued  in  trespass  by  the  party  arrested,  and  join  in  a  plea  of  justifica- 
tion, the  plea  must  be  a  good  defense  as  to  both,  or  it  is  not  good  as  to 
either  (o). 

[*422]     TERROR  to  the  Boone  Circuit  Court. 

Stevens,  J. — John  Slocum  declared  against  John  S. 
Poulk,  John  Pauly,  John  Welchel  and  James  Turner,  in  an 
action  of  trespass,  assault  and  battery,  and  false  imprisonment. 
The  declaration  contains  two  counts,  both  of  which  are  in  sub- 
stance the  same. 

The  defendants  pleaded  jointly  two  pleas:  1.  Not  guilty. 
2.  A  special  plea  in  bar,  alleging  that  on,  <fec.,  at,  &c.,  John 
Burnham  and  Abel  Pennington,  overseers  of  the  poor,  &c., 
made  complaint  to  him,  the  said  John  S.  Poulk,  he  being  a  jus- 
tice of  the  peace,  &c.,  that  one  Bethany  Brissey,  an  unmarried 
woman,  was  pregnant  with  child,  which,  if  born,  was  likely  to 
be  a  bastard;  that  the  said  Bethany  and  the  said  child,  if  born, 
were  likely  to  become  a  public  charge,  &c.,  and  that  said  John 
Slocum^  a  married  man,  was  the  supposed  father  of  the  said 
child ;  and  directed  him,  the  said  Poulk,  as  such  justice  of  the 
peace,  to  issue  his  process  against  said  Slocum  to  appear,  &c. ; 

(a)   Ward  v.  Bennett,  20  Ind.,  440,  and  cases  th;re  cited. 
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that  he,  the  said  Poulk,  as  such  justice  of  the  peace,  &c.,  did 
issue  his  warrant  under  his  hand  and  seal,  directed  to  said 
Pauly,  he  being  a  constable,  &c.,  commanding  him  to  take  said 
Slocum.,  &c.,  and  bring  him  before  him,  the  said  Poulk,  &c.,  to 
answer  said  complaint,  &c. ;  and  that  he,  the  said  Pauly,  as 
such  constable,  in  obedience  to  the  command  of  said  warrant, 
did  arrest,  keep  and  detain,  &c.,  the  said  Slocum,  &c.,  and  that 
he,  the  said  Pauly,  did,  as  such  constable,  command  and  order 
the  said  Welchel  and  Turner  to  aid  and  assist  him,  as  such  con- 
stable, in  so  arresting,  keeping  and  detaining  him,  the  said 
Slocum;  and  that  they,  the  said  Welchel  and  Turner,  did,  in 
obedience  to  the  command  of  him,  the  said  Pauly,  as  such 
constable  as  aforesaid,  aid  and  assist  in  arresting,  keeping  and 
detaining  him,  the  said  Slocum,  &c. 

On  the  plea  of  not  guilty,  an  issue  was  joined  to  the  country. 
The  second  plea  was  demurred  to,  and  the  demurrer  sustained 
by  the  Court.  The  issue  to  the  country  Avas  tried  by  a  jury; 
Welchel  and  Turner  were  acquitted;  Poulk  and  Pauly  found 
guilty;  damages  ti&oessed  in  favor  of  the  plaintiif,  &c.,  and 
final  judgment  was  rendered.  To  the  judgment  and  proceed- 
ings in  this  case  several  objections  are  raised. 

First,  it  is  said  that  the  demurrer  to  the  defendants'  plea  of 
justification  should  have  been  overruled.  The  causes 
[*423]  of  "^demurrer  to  this  plea  are  specially  set  forth  and 
stated,  and  among  several  others  are  the  following: 
1st.  The  plea  does  not  show  that  the  complaint  on  which  the 
warrant  issued  was  either  under  oath  or  in  writing;  2d.  It  is 
expressly  shown  by  the  plea  that  the  supposed  bastard  child 
was  not  born  at  the  time  of  the  arrest;  and,  3d.  The  plea  does 
not  show  that  the  suit  was  instituted  by  the  overseers  of  the 
poor  in  behalf  of  their  county ;  nor  is  it  shown  that  the  mother 
had  neglected  to  bring  a  suit,  or  had  commenced  a  suit  and 
failed  to  prosecute  it  to  final  judgment. 

Before  we  look  into  the  plea,  it  will  be  proper  to  dispose  of 
two  objections  raised  by  the  plantifFs  in  error.  They  argue 
that  the  judgment  on  this  demurrer  should  have  been  for  the 
defendants,   and  not  for  the  plaintiffs.      1.  Because  the  first 
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count  of  the  declaration  is  defective.  It  is  a  general  principle 
in  pleading,  that  a  demurrer  looks  through  the  whole  record, 
and  locates  upon  the  first  error.  But  it  must  not  be  forgotten, 
that  it  only  reaches  substantial  defects,  that  is,  such  defects  as 
are  not  cured  by  pleading  to  the  declaration ;  for  by  pleading 
to  the  declaration  all  defects  are  cured,  except  such  as  would 
be  good  on  a  motion  to  arrest  the  judgment  after  verdict. 
Gould,  469,  474.  That  this  count  contains  no  such  defects,  is 
obvious  and  without  doubt.  2.  Because  the  plaintiff  mistook 
his  remedy;  that  his  action  should  have  been  case  and  not 
trespass.  If  this  objection  is  tQ  be  determined  by  the  averments 
in  the  declaration,  it  must  fail.  The  plaintiffs  in  error,  how- 
ever, insist  that  the  whole  record  must  be  taken  together ;  that 
their  sjjecial  plea  forms  a  part  of  the  record,  and  by  the 
statements  it  contains,  it  is  clearly  shown  that  trespass  will 
not  lie;  and  that  plea  being  demurred  to,  must  be  taken  for 
true.  Wc  shall  not  stop  to  inquire,  whether,  if  the  plea  were 
good  and  available  in  law,  it  could  be  used  to  that  effect,  but 
will  simply  as  to  that  say,  that  a  defective  plea  is  not  sufficient 
for  that  purjjose.  In  general,  a  demurrer  does  admit  the  truth 
of  all  facts  that  are  well  pleaded,  but  it  does  not  admit  the 
truth  of  those  that  are  not  well  pleaded.  If,  then,  the  plea 
under  consideration  is  not  a  sufficient  bar  in  law  to  the  plain- 
tiff's action,  the  facts  stated  are  not  admitted  to  be  true.  This 
at  once  brings  us  to  the  merits  of  the  plea. 

"We  will  first  examine  this  plea  in  reference  to  the  justice 
of  the  peace.  The  defense  set  up  is  bottomed  on  two  sections 
in   the   aot   respecting   illegitimate   children.      E,.    C,    1831, 

p.  285. 
[*424]         *The  1st  section  of  that  act   provides,    "that  on 

complaint  made  to  any  justice  of  the  peace  in  this 
State,  by  any  unmarried  woman  resident  therein,  who  shall 
hereafter  be  delivered  of  a  bastard  child,  or  be  pregnant  with 
a  child  which,  if  born,  also  may  be  a  bastard,  accusing  any 
person  of  being  the  father  of  said  child,  the  justice  shall  take 
such  accusation  in  writing,  and  thereupon  issue  his  warrant 
directed  to  the  Sheriff,  or  one  of  the  constables  of  his  county, 
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commanding  him  forthwith  to  bring  such  accused  person 
before  such  justice  to  answer  to  such  complaint."  In  this 
provision,  jurisdiction  and  power  are  given  to  the  justices  of 
the  peace  to  issue  their  warrants,  &c.,  on  the  happening  of 
certain  things,  and  not  otherwise.  The  facts  are,  the  complaint 
of  an  unmarried  woman  who  has  either  had,  or  is  pregnant 
with,  a  bastard  child,  and  who  resides  in  the  State,  accusing 
some  person  with  being  the  father  of  the  child,  and  this 
accusation  must  be  reduced  to  writing.  This  is  the  only 
provision  that  gives,  in  express  terms,  any  authority  or 
jurisdiction  to  justices  of  the  peace;  and  it  is  not  contended 
that  the  plea  is  either  within  the  spirit  or  letter  of  this 
enactment. 

The  2d  section  of  that  act  provides,  that,  "when  an}- 
woman  has  a  bastard,  and  neglects  to  bring  suit  for  the 
maintenance  of  such  child,  or  commences  a  suit  and  fails  to 
prosecute  to  final  judgment,  the  overseers  of  the  poor  in  any 
township  interested  in  the  support  of  any  such  bastard  child, 
when  sufficient  security  is  not  offered  to  save  the  county  from 
expense,  shall  bring  forward  a  suit  in  behalf  of  the  county, 
against  him  who  is  accused  of  begetting  such  child,  or  may 
take  up  and  prosecute  a  suit  begun  by  the  mother  of  the 
child."  The  plaintiffs  in  error  contend,  that  this  2d  section 
is  merely  a  continuation  of  the  1st  as  to  the  subject-matter, 
and  that  the  words  "any  woman,"  mean  any  such  woman  as 
is  described  in  the  1st  section ;  and  that  the  suit  spoken  of  in 
the  2d  section,  is  nothing  more  than  the  making  a  complaint 
to  a  justice  of  the  peace,  &c.,  as  is  provided  in  the  1st  section; 
and  that  the  suit,  which  the  overseers  of  the  poor  are  author- 
ized on  certain  contingencies  to  bring,  is  simply  going  before 
a  justice  of  the  peace  and  entering  the  complaint  against  the 
accused,  in  manner  and  form  as  the  1st  section  provides  that 
the  mother  of  the  child  may  do.  Admitting  this  to  be  the 
true  reading  and  construction  of  this  section,  have  the  plaintiffs 

in  error,  by  their  plea,  brought  themselves  within  its 
[*425]     enactments?     *They  certainly  have  not.      The   act 

requires   that   the   complaint   should   be   reduced  to 
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writing,  but  that  was  not  done  in  this  case.  The  defendant 
in  error  argues  with  some  degree  of  plausibility,  that  the  com- 
plaint should  not  only  be  reduced  to  writing,  but  should  alsa 
be  sworn  to,  and  relies  upon  the  constitution  to  sustain  him. 
To  this  it  may  be  answered,  however,  that  the  statute  does 
not  require  an  oath,  and  we  do  not  think  that  this  is  one  of 
the  cases  to  which  the  constitution  extends;  but  the  statute 
does  expressly  require  that  the  complaint  shall  be  reduced  t- 
writing. 

It  was  said  in  argument,  that  the  allegation  in  the  plea  cf 
the  overseers  of  the  poor  having  made  a  complaint  to  the  justice 
of  the  peace,  is  sufficient;  that  it  must  be  presumed  to  have 
been  a  legal  and  sufficient  complaint.  It  is  perhaps  correct, 
that  if  the  overseers  of  the  poor  are  by  the  statute  authorized 
to  make  such  a  complaint,  and  to  cause  a  warrant  to  issue, 
that  statement  might  be  sufficient  on  the  face  of  the  warrant 
to  sustain  the  warrant;  but  when  an  officer  undertakes  to 
justify  under  the  process  of  a  court  of  inferior,  special,  or 
limited  jurisdiction,  he  must  show  by  direct  and  certain  alle- 
gations that  the  process  was  within  the  jurisdiction,  and  not 
leave  it  to  be  supplied  by  intendment  and  inference.  In  this 
case,  a  justice  of  the  peace  has  no  general  jurisdiction  of  the 
subject-matter,  and  he  can  only  exercise  such  jurisdiction  by 
virtue-  of  a  certain  complaint,  specially  described  by  statute, 
and  that  complaint  must  be  reduced  to  writing,  &c.;  and  that 
special  and  limited  jurisdiction  is  given  by  one  single  section 
of  the  act  above  recited,  and  is  unaided  by  either  the  common 
law  or  by  the  statute  defining  his  general  powers  and  duties"; 
and  the  power  of  the  overseers  of  the  poor  to  interfere  in  cases 
of  bastardy,  is  given  by  another  section  of  the  same  statute, 
and  is  more  special  and  limited  than  that  of  the  justice  of  the 
peace.  Neither  the  justice  of  the  peace,  nor  the  overseers  of 
the  poor,  can  do  anything  by  implication ;  they  are  limited  to 
the  express  power  given;  and  when  they  attempt  to  justify  the 
assault,  arrest,  and  imprisonment  of  a  fellow-citizen  under 
such  authority,  they  must,  in  direct,  clear,  and  unequivocal 
terms,  bring  their  acts  within  that  authority. 
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If  the  overseers  of  the  poor  have  the  power  thus  to  inter- 
fere in  cases  of  bastardy,  and  cause  such  complaints  to  be 
made,  &c.,  the  statute  is  express  that  it  is  not  until  after  the 
child  is  born ;  this  plea  expressly  shows  that  the  child 
[*426]  in  this  case  was  not  *born.  Again,  the  statute  is 
express  that  the  overseers  of  the  poor  shall  not  inter- 
fere, unless  the  mother  fail  to  prosecute,  &c.;  this  plea  contains 
no  averment  that  the  mother  had  failed  in  any  way  to  prose- 
cute. There  are  various  other  defects  in  the  plea,  but  it  is  not 
necessary  to  notice  them  all  specially ;  but  it  may  perhaps  be 
proper  to  notice  one  other,  that  is  respecting  the  warrant 
which  was  issued  by  the  justice;  the  plea  has  no  averment  to 
show  that  the  warrant  was  a  legal  writ  on  its  face,  or  was  in 
due  form  of  law. 

This  plea  is  in  every  point  of  view  defective,  and  does  not 
bring  the  justice  of  the  j^eace  within  the  jjii'isdiction  he  has 
assumed,  and  is  therefore,  as  to  him,  no  bar  to  the  action,  and 
can  not  be  taken  as  part  of  the  record  to  show  that  the  action 
should  have  been  case  and  not  trespass. 

This  point  respecting  the  misconception  of  the  action,  was 
argued  with  great  ability  and  skill.  It  was  urged  with  much 
plausibility,  that  the  action  should  have  been  case  and  not 
trespass;  and  that  the  distinction  is  this:  When  the  imme- 
diate act  of  imprisonment  proceeds  from  the  justice  of  the 
peace  himself,  trespass  is  the  remedy,  but  where  the  imprison- 
ment by  the  justice  is  in  consequence  of  information  from 
anotljer,  an  action  on  the  case  is  the  proper  remedy.  The 
case  of  Morgan  v.  Hughes  is  cited  to  sustain  this  position. 
The  naked  principle  here  stated  may  in  some  cases  be  good 
law,  if  properly  applied,  but  as  it  appears  to  be  intended  to  be 
used  in  this  case,  it  is  not  sound  doctrine.  The  case  of  Ilorgan 
V.  Hughes,  2  T.  E,.,  225,  was  this :  Hughes,  the  justice,  falsely 
and  maliciously  issued  a  warrant  against  3f organ  for  larceny, 
without  any  charge  or  accusation  being  made  by  any  one 
against  him,  stating  on  the  face  of  the  warrant  that  one  Davies 
had  made  the  charge.  The  Court  said  that  the  justice  was 
liable  in  trespass,  because  the  imprisonment  proceeded  from 
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him  without  any  lawful  authority,  but,  said  the  Court,  if 
Davies  had  really  made  a  legal  charge  of  larceny  against 
Morgan,' Xhen  the  justice  would  have  had  legal  authority  to 
issue  the  warrant,  and  would  not  have  been  liable  to  the  action 
of  trespass;  and  it  may  be  further  said,  if  Davies  had  really 
made  a  legal  charge  against  Morgan  of  larceny,  and  the 
justice  had  honestly  issued  his  warrant  on  that  charge,  he 
would  not  have  been  liable  to  any  action;  but  if  the  charge 
had  been  false  and  without  probable  cause,  and  the 
[*427]  justice,  although  cognizant"  of  that  fact,  still  *issued 
his  warrant,  he  would  have  been  liable  to  an  action 
on  the  case  for  malicious  prosecution.  Whenever  the  suit  or 
prosecution  is  before  a  court  that  has  jurisdiction  of  the  sub- 
ject-matter, and  is  as  to  forms  of  law  legal,  the  action  of 
trespass  will  not  lie;  the  action  must  be  case.  But  to  say 
that  a  justice  of  the  peace  is  not  liable  in  an  action  of  trespass, 
in  any  case  where  a  complaint  has  been  made  to  him  by 
another,  can  not  be  law.  To  screen  the  justice  of  the  peace, 
the  complaint  must  be  a  legal  one,  and  such  a  one  as  will 
authorize  him,  under  the  law,  to  act  upon  it. 

Another  position  taken  by  the  plaintiff  in  error  is,  that 
although  the  plea  may  be  insufficient  to  protect  the  justice,  yet 
it  is. sufficient  to  protect  the  constable  and  those  who  aided 
him ;  that  the  constable  was  a  mere  ministerial  officer  and  was 
bound  to  execute  the  writ,  unless  it  appeared  upon  its  face  that 
the  justice  had  no  jurisdiction.  This  is  somewhat  a  vexed 
question.  There  is  much  contradiction  in  the  books  about 
what  an  officer  is  required  to  show,  to  justify  himself  in  the 
execution  of  process. 

In  the  case  of  Lucking  v.  Denning,  Salk.,  201,  much  was 
said  upon  the  subject.  That  case  was  this:  An  action  on  the 
case  was  brought  against  a  sergeant  at  mace  for  an  escape^  by 
virtue  of  a  process  of  the  Court  of  the  sheriffs  of  London,  in 
an  action  of  debt  upon  a  bond  sued  there.  The  jurisdiction- 
of  the  Court  extended  to  all  actions  of  debt  upon  contracts, 
bonds,  <fec.,  if  made  within  the  city.  In  proof  upon  the  trial 
of  the  case,  it  was  developed  that  the  bond  was  not  made  in 
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the  city.  The  Court,  after  much  consultation,  ruled :  1. 
Where  an  inferior  court  is  confined  to  certain  persons,  as  the 
Mai'shalsea  was  to  those  of  the  household,  if  it  is  not  averred 
on  the  face  of  the  proceedings,  that  the  person  suing  is  quali- 
fied,* and  is  within  the  jurisdiction,  the  proceedings  are  coram 
nonjudiee  and  void,  and  the  ofiicers  all  liable.  2.  When  the 
inferior  jurisdiction  is  confined  to  some  particular  thing,  and 
the  suit  is  for  something  else,  the  proceedings  are  coram  non 
juclice  and  void,  and  the  officers  all  liable.  3.  But  where  the 
jurisdiction  is  limited  to  causes  of  action,  arising  in  a  partic- 
ular limited-  territory,  the  Court  may  award  process,  and  the 
officers  may  execute  it,  unless  it  appear  on  the  face  of  the 
proceedings  that  the  cause  of  action  arose  out  of  the  jurisdic- 
tion.    The  officers  are  not  bound  to  inquire  where  the  cause 

of  action  arose. 
[*428]  *In  the  case  of  Smith  v.  Shaw,  12  Johns.  Rep., 

257,  the  Court  says  that  the  general  rule  is,  that 
where  the  subject-matter  of  the  suit  is  not  within  the  juris- 
diction of  the  Court,  everything  done  is  absolutely  void,  and 
the  officers  become  trespassers;  but  where  the  subject-matter 
is  within  the  jurisdiction  generally,  and  the  want  of  jurisdic- 
tion applies  only  to  the  particular  person  or  place,  the  officer 
is  excused,  unless  the  want  of  jurisdiction  appears  on  the  face 
of  the  process.  In  the  case  of  Perkin  v.  Proctor,  2  Wils.,  382, 
the  Court  decided  that  if  a  commission  of  bankruptcy  is 
improperly  sued  out,  on  a  false  statement  of  facts  set  forth  in 
the  petition  of  those  who  apply  for  the  commission,  against  a 
person  who  is  not  liable  to  be  declared  a  bankrupt,  not  being 
a  trader,  the  commission  is  void,  and  trespass  will  lie  against 
the  persons  who  petitioned  for  the  commission,  but  not  against 
the  ministerial  officers.  But  if  the  petitioners  had  not  stated' 
in  their  petition  the  necessary  facts  to  bring  the  case  within 
the  law,  and  authorize  a  legal  grant  of  a  commission,  and  a 
commission  had  been  granted  without  the  necessary  facts  to 
authorize  it  being  stated,  the  .whole  proceedings  would  be 
coram  non  Judice  and  void,  and  the  ministerijal  officers  liable. 
In  the  case  of  Ladbroke  v.  Crickett,  2  T.  R.,  649,  it  was  said, 
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that  if  it  appeared  upon  the  face  of  the  proceedings  an(?  ]'Xo...s3 
that  the  Court  had  jurisdiction,  the  ministerial  officeis  would 
be  justified.     Vide  also  Shergold  v.  HoUoway,  2  Sir.,  1002. 

In  the  case  of  Savacool  v.  Boughton,  5  Wend.  Rep.,  170,  the 
subject  is  argued  at  great  length,  and  the  Court  says  that  it  is 
well  settled:  1.  That  if  the  process  upon  its  face  is  void  for* 
want  of  jurisdiction  in  the  court,  of  either  the  subject-matter 
or  the  jjerson,  it  is  coram  non  judice,  and  aifords  no  protection 
to  any  one.  2.  That  where  the  Court  has  general  jurisdiction 
of  the  subject-matter  and  the  person,  and  the  process  is  regular 
on  its  face,  the  officers  are  protected.  3,  That  several  respect- 
able authorities  exist,  where  it  is  said  that  if  courts  of  limited 
jurisdiction  transcend  their  limits,  their  proceedings  are  coram 
non  judice  and  void,  and  all  concerned  are  trespassers. 

These  authorities  have  been  mentioned  for  the  purpose  of 
presenting  something  like  a  chain  of  similar  decisions,  as  to 
their  principal  details.  The  books,  however,  contain  numerous 
adjudications  on  the  same  subject,  all  more  or  less  differing 
from  each  other  in  many  particulars.  The  great  lead- 
[*429]  ing  principle  *may,  perhaps,  be  said  to  be  this: 
AVhen  a  ministerial  officer  justifies  under  authority, 
he  must  clearly  show  that  authority.  He  must  show  that  he 
acted  under  a  court  having  jurisdiction  of  the  subject-matter, 
&c.;  that  the  process  or  command  which  he  executed,  was  on 
its  face  legal,  and  such  as  the  Court  had  power  to  legally 
issue;  and  that  he  did  no  more  than  execute  the  command  in 
a  legal  manner. 

If  the  plea  in  this  case  be  tested  by  this  rule,  it  can  not  jus- 
tify the  constable.  This  plea  does  not  show  that  the  warrant 
was  legal  upon  its  face,  or  was  such  a  warrant  as  a  justice  of 
the  peace  was  legally  authorized  to  issue  under  any  circum- 
stances. The  warrant  in  cases  of  bastardy  must  issue  in  the 
name  of  the  State,  &c.  Woodkirk  v.  Williams,  1  Blackf.  Rep., 
110.  It  is  not  shown  that  this  warrant  was  in  the  name  of  the 
State.  In  all  cases  where  an  officer  justifies  under  process,  the 
plea  must  aver^  that  the  process  was  in  due  form  of  law ;  but 
this  plea  contains  no  such  averment.     In  all  warrants  issuinp 
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in  the  name  of  the  State,  the  true  substance  of  the  charge  on 
which  it  is  issued  must  be  set  forth  in  the  warrant,  upon  which 
to  bottom  and  authorize  the  command  to  arrest  the  person,  &c. 
This  plea,  however,  contains  no  averment  showing  that  the 
warrant,  in  this  case,  contained  any  statement  of  any  com- 
plaint whatever,  or  that  the  command  to  arrest  the  accused 
was  bottomed  upon  a  legal  complaint  of  any  description.  It 
is  impossible,  from  the  face  of  this  plea,  to  form  even  a  con- 
jecture whether  the  warrant  had  any  sufficient  legal  form  or 
sub  itance  in  it :  it  can  not  therefore  protect  the  officer.  But  if 
it  did,  it  could  not  be  available  unless  it  protected  the  justice 
of  the  peace  also.  It  is  a  principle  in  pleading,  to  which  there 
can  lot  be  any  exception,  that  where  several  defendants  join  in 
pleaiiing  in  bar,  if  the  plea  is  bad  as  to  one  defendant,  it  is 
bad  as  to  all;  for  the  Court  can  never  sever  the  plea,  and  say 
thai  one  defendant  is  guilt)'  and  that  another  is  not,  when  they 
all  put  themselves  on  the  same  terms.  1  Chitt.  PL,  545 ;  Moors 
V.  Parker  et  al.,  3  Mass.  Eep.,  310;  Marsteller  et  al.  v.  M' Clean, 
7  Cranch.,  156 ;  Parsons  v.  Loyd,  3  Wils.,  341 ;  Collett  v.  Keith, 
2  East.,  260;  1  Saund.  Rep.,  28. 

In  this  case  the  plea  is  joint,  and  being  as  to  one  insufficient, 
is  insufficient  as  to  all. 

It  is  said  that  the  judgment  respecting  costs  is  erroneous. 

As  to  so  much  of  the  judgment  as  relates  to  the  costs 

[*430]     recovered  by  *the  two  defendants  who  were  acquitted, 

there  may  be  perhaps  a  slight  error,  but  as  it  is  in  fa\'or 

of  the  plaintiffs  in  error,  and  does  not  vitiate  the  judgment 

against  them,  they  can  not  assign  it  for  error. 

Per  Curiam. — The  judgment  is  affirmed  with  one  per  cent, 
damages  and  costs. 

A.  S.  White  and  R.  A.  Lockwood,  for  the  plaintiffs, 

/.  £.  Ray,  for  the  defendant, 
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Martin  and  Ad  other  v.  Kennard. 

Suit  on  Batl  Bond — PiiEADrNO. — If  a  declaration  on  a  bond  for  the  prison 

limits  set  out  the  condition  of  the  bond,  it  must  aver  the  existence  of  the 
judgment  and  execution  under  which  the  bond  was  given  (a). 

APPEAL  from  the  Marion  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  by  Kennard 
against  Martin  and  Landis,  on  a  bond  for  the  prison  bounds. 
The  declaration  states  that  Martin  and  Landis  executed  their 
bond,  payable  to  Kennard^  in  the  penal  sum  of  $132.  It 
also  states  that  there  is  a  condition  to  the  bond,  which  recites 
that  Martin  had  been  delivered  to  the  custody  of  the  sheriff  by 
virtue  of  a  capiat  ad  satisfaciendum  issued  by  a  justice  of  the 
peace  in  favor  of  Kennard,  and  which  concludes  with  stating, 
that  the  bond  is  to  be  void  if  Martin  continues  a  prisoner. 
Martin  suffered  judgment  by  default.  Landis  pleaded  several 
pleas  in  bar.  The  pleas  were  demurred  to,  and  judgment  on 
the  demurrers  was  rendered  for  the  plaintiff  below. 

It  is  not  necessary  to  examine  the  pleas,  as  we  consider  the 
declaration  to  be  substantially  defective.  The  declaration 
shows,  that  the  obligation  was  given  under  the  statute  relative 
to  the  prison  bounds.  It  should  appear,  therefore,  by  the 
declaration,  that  the  obligee  had  previously  obtained  a  judg« 
ment,  and  caused  a  capias  ad  satisfaciendum  to  issue,  against 
the  principal  obligor.  As  the  declaration  shows  the  nature  of 
the  bond,  it  should  have  also  shown  the  existence  of  a  case  in 
which  its  execution  was  authorized  by  the  statute.  A  declara- 
tion on  a  bail  bond,  setting  out  the  condition,  must  show  that 
a  writ  requiring  bail  had  previously  issued  against  the 
[*431]  person  for  whose  ^appearance  the  bond  was  given.  2 
Chitt.  PI.,  215.  A  declaration  on  a  replevin  bond  in 
the  case  of  a  distress,  if  it  set  out  the  condition,  must  show 
that  the  goods,  for  the  return  of  which  the  bond  was  given, 
had  been  distrained  for  rent.     2  Chitt.  PL,  218.     So,  in  a  suit 

(a)  Draggoo  t.  G'-aham,  9  Ind.,  212,  and  cases  there  citiil ;  11  Ind.,  548. 
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on  a  bond  for  the  prison  limits,  if  the  declaration  describe  the 
nature  of  the  bond,  it  must  aver  the  existence  of  the  judgment 
and  execution,  which  gave  occasion  for  the  execution  of  the 
bond. 

The  declaration  states  that  it  is  recited  in  the  bond  that  a 
capias  ad  satisfaciendum  had  issued,  but  the  statement  of  there 
being  such  a  recital  is  very  far  from  an  averment  by  the 
plaintifp  of  the  existence  of  the  writ. 

The  judgment  for  the  plaintiff  below  must  be  reversed,  and 
leave  be  given  him  to  amend  his  declaration. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

J.  Morrison,  for  the  appellants. 

J.  H.  Scott,  for  the  appellee. 


Brown  v.  White,  in  Error. 

BASIL  BROWN  and  George  W.  L.  White  were  partners 
in  a  certain  business,  and  dissolved  their  partnership  in  Feb- 
ruary, 1833.  By  the  article  of  agreement  dissolving  the 
partnership,  Broicn,  in  consideration  of  White's  relinquishment 
of  his  interest  in  the  partnership  property,  agreed  to  pay  White 
$600,  one-half  in  the  month  of  June  following,  and  the  other 
half  within  twelve  months,  and  to  discharge  the  debts  of  the 
firm,  and  indemnify  White  from  the  payment  of  the  same: 
"For  the  performance  of  which,"  as  the  agreement  stated, 
"Bj'ovm  was  to  give  to  the  said  White  security." 

In  an  action  of  covenant  by  White  against  Brown  on  this 
agreement,  in  which  the  plaintiff  averred  performance  of  his 
part,  and  recovered,  the  following  points  were  decided: 

1.  The  security  contemplated  by  the  agreement,  to  be  given 
by  Brown,  was  for  his  payment  of  the  $600,  as  well  as  for  his 
performance  of  the  other  covenants. 
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[*432]  *2.  For  a  breach  of  any  of  Brown's  covenants  in 
the  agreement;  a  suit  might  be  sustained  against  him 
by  White,  without  an  averment  in  the  declaration  that  a  per- 
formance had  been  previously  requested. 

3.  Promissory  notes  executed  by  Brown  alone  were  not  the 
security  for  the  payment  of  the  $600,  which  was  required  by 
the  agreement. 

J.  Morrison,  for  the  plaintiff. 

C.  Fletcher  and  W.  Quaides,  for  the  defendant. 


Nei,son  v.  Hinesley,  in  Error. 

THE  parties  in  this  case  agreed,  in  Ilarch,  1833,  by  a 
writing  under  seal,  that  certain  matters  in  difference  between 
thorn  should  be  referred  to  arbitrators;  that  the  parties  should, 
at  their  peril,  take  notice  of  the  time  and  place  of  the  meeting 
of  the  arbitrators;  that  the  award  should  be  made  a  rule  of  the 
Marion  Circuit  Court,  and  that  judgment  should  be  entered 
on  the  award,  if  against  Nelson,  at  the  next  term  of  the  Court. 

In  May,  1833,  the  arbitrators  filed  in  the  clerk^s  office  the 
agreement  of  submission,  and  their  award  against  Nelson  for 
fifty  dollars,  with  costs.  At  the  September  term  of  the  Court 
Hinesley  appeared,  Nelson  made  default,  and  judgment  was 
rendered  on  the  award. 

Held,  that  previously  to  the  rendition  of  judgment  in  this 
case,  the  award  should  have  been  recorded,  and  a  rule  taken 
and  served  on  Nelson,  to  show  cause  why  the  award  should  not 
be  made  the  judgment  of  the  Court,  and  that  as  these  previous 
steps  had  been  omitted,  the  judgment  was  erroneous. 

C.  Fletcher,  for  the  plaintiff. 

J,  B.  Ray  and  J.  Eecles,  for  the  defendant. 
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[*433]  *Taylor  and  Others  v.  Hillyer. 

Pabtnekshxp  Note  for  Individuax,  Debt. — If  a  promissory  note,  executed 
by  a  partner  in  the  name  of  the  firm,  be  for  his  individual  debt,  which  is 
known  to  the  payee,  it  is  not  binding  on  the  partnership. 

Same— Statute  of  Fra  ods. — A  subsequent  promise  to  pay  siich  a  note  by 
the  partner  not  bound  by  it,  is  within  the  statute  of  frauds,  and  does  not 
bind  him. 

A.DMISSIONS  OF  Partner. — The  admissions  of  a  partner,  made  after  a  disso- 
lution of  the  partnership,  and  not  relating  to  the  previous  busine.ss  of  the 
firm,  are  not  admissible  as  evidence  tb  charge  the  other  partners. 

Power  of  Partner  after  Dissolution  of  Partnership. — A  promissory 
note,  executed  by  a  partner  in  the  name  of  the  firm,  he  having  previously 
retired  from  the  partnership,  and  that  fact  being  known  to  the  payee,  does 
not  bind  the  other  partners. 

Instructions  to  Jury — Practice. — It  is  error  in  the  court  to  refuse  to  give 
a  particular  instruction  to  the  jury,  if,  in  law,  the  party  is  entitled  to  it. 

ERROR  to  the  Posey  Circuit  Court. 

Stevens,  J.  —  The  material  facts  of  this  case  are  these: 
James  Hillyer,  the  defendant  in  error,  brought  an  action  of 
debt  in  the  Posey  Circuit  Court  against  William  G.  Taylor,  Liv- 
ingston G.  Taylor,  Heman  B.  Taylor,  Joseph  Fauntleroy,  Butler 
Fauntleroy,  Robert  H.  Fauntleroy,  Warren  W.  Lewis,  and  Amos 
Clark,  merchants,  trading  under  the  firm  of  Taylor,  Fauntleroy 
&  Co.,  and  avers  in  his  declaration  that  on  the  4th  day  of 
February,  1829,  they,  the  said  Taylor,  Fauntleroy  &  Co.,  made 
their  promissory  note  to  James  H.  Moore  and  John  W.  Casey, 
merchants,  trading  under  the  firm  of  Moore  &  Casey,  by  which 
they,  the  said  Taylor,  Fauntleroy  &  Co.,  for  value  received, 
promised  to  pay  to  Moore  &  Casey,  one  year  after  the  date  of 
said  promissory  note,  the  sum  of  ^2,300,  with  interest,  and 
that  afterwards,  on  the  21st  day  of  November,  1829,  before  the 
said  promissory  note  became  due,  and  before  anything  was 
paid  thereon,  3Ioore  &  Casey  assigned  and  transferred  it  to  the 
said  James  Hillyer,  of  which  they,  the  makers,  had  notice, 
concluding  with  the  usual  averments  of  non-payment. 

To  this  action  the  defendants,  Taylor,  Fauntleroy  &  Co., 
pleaded  under  oath  the  plea  of  nil  debet,  on  which  an  issue  was 
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joined  to  the  country,  a  jury  trial  had,  and  a  verdict  and 
judgment  rendered  for  the  plaintiff  for  the  amount  of  the  face 
of  the  note,  with  interest. 

It  appears  of  record,  by  a  bill  of  exceptions,  that  the  cause 
was  tried  upon  the  general  issue,  on  the  plea  of  nil 
[*434]  debet,  with  *an  agreement  between  the  parties  that  all 
matters  might  be  given  in  evidence  under  that  general 
issue,  which  could  have  been  specially  pleaded.  The  whole  of 
the  evidence  given  on.  the  trial  is  also  sot  out  in  a  bill  of 
excej^tions,  and  made  a  part  of  the  record,  by  which  it  appear;? 
that  the  defense  set  up  by  the  defendants  was,  that  the  said 
promissory  note  for  $2,300  was  given  for  the  private  and 
individual  debt  of  the  said  William  G.  Taylor,  who  had 
recently  been  one  of  the  said  firm  of  Taylor,  Fauntleroy  &  Co., 
by  the  said  William  G.  Taylor,  without  the  knowledge  or 
consent  of  the  firm;  and  that  the  said  3Ioore  &  Casey  knew,  at 
the  time  they  took  said  note  from  said  William  G.  Taylor  in 
the  name  of  the  firm  of  Taylor,  Fauntleroy  &  Co.,  that  the  firm 
did  not  owe  the  money,  and  that  the  note  was  executed  by  said 
Taylor,  in  the  name  of  Taylor,  Fauntleroy  &  Co.,  without 
authority,  and  witliout  the  knowledge  or  consent  of  the  firm, 
and  was  therefore  obtained  by  fraud  and  collusion.  It  also 
appears  of  record,  among  the  evidence  taken  and  submitted  to 
the  jury,  that  some  few  days  before  the  making  of  the  said 
promissory  note,  the  said  William  G.  Taylor  sold  all  his  interest 
in  the  fii:m  of  Taylor,  Fauntleroy  &  Co.  to  his  son,  Heman  B. 
Taylor,  one  of  the  members  of  the  concern,  and  withdrew  from 
the  partnership.  It  is  also  shown  of  record,  by  the  bill  of 
exceptions,  that  the  plaintiff  introduced  evidence  to  prove  that 
one,  or  perhaps  two  of  the  individuals,  partners  of  the  firm, 
did,  some  time  after  the  making  of  said  note,  admit  that  the 
firm  was  liable  to  pay  the  note,  and  that  one  of  those  partners 
had  once  said  he  would  pay,  if  goods  and  merchandise  would 
bo  received  in  payment. 

It  also  appears  of  record,  by  a  bill  of  exceptions,  that  aflei 
tlic  evidence  was  closed,  and  before  the  jury  retired  from  tlu 
b:ir,  the  defendants  asked  the  Court  to  instruct  the  jury  thai 
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an  individual  partner  of  a  firm  can  not  bind  his  co-partners  by 
a  promissory  note,  except  it  be  in  a  partnership  transaction, 
and  thart  if  the  jury  should  believe  that  the  note  on  which  the 
suit  was  brought  was  given  by  Taylor,  for  his  own  individual 
debt,  and  that  that  fact  was  known  to  the  payees  at  the  time 
they  procured  the  note,  the  verdict  ought  to  be  for  the  defend- 
ants; and,  also,  that  the  subsequent  verbal  promise  of  the  one 
partner  to  pay  a  note  thus  given  by  the  other  partner  for  his 
individual  debt,  is  void  under  the  statute  of  frauds ;  and,  also, 
that  the  admissions  of  an  individual  partner  of  a  firm, 
[*435]  made  *after  the  dissolution  of  the  partnership,  and 
not  relating  to  the  previous  business  of  the  firm,  are 
not  evidence  to  charge  the  other  partners;  and,  also,  if  said 
Taylor,  who  made  the  note  in  the  name  of  the  firm,  was  not, 
at  the  timje  he  made  the  note,  one  of  the  members  of  the  firm, 
and  the  payees,  at  the  time,  knew  the  fact  of  his  having  ceased 
to  be  a  member  of  the  partnership,  the  firm  is  not  bound  to 
pay  the  note. 

The  instructions  being  opposed  by  the  counsel  for  the  plain- 
tiff, the  Court  refused  to  give  them,  and  also  refused  to  give 
any  instructions  whatever.  To  which  refusal  of  the  Court  the 
defendants  excepted. 

It  also  appears  of  record  by  another  bill  of  exceptions,  that 
after  the  jury  had  returned  their  verdict  into  court,  and  before 
final  judgment  was  rendered  thereon,  the  defendants  moved 
the  Court  to  set  aside  the  verdict  and  grant  them  a  new  trial; 
because  the  verdict  was  contrary  to  law  and  evidence,  and 
because  the  Court  had  erred  in  refusing  to  instruct  the  jury  as 
asked.  This  motion  was  overruled,  and  a  final  judgment  was 
rendered  on  the  verdict;  to  which  opinion  of  the  Court  in 
overruling  the  motion  for  a  new  trial  the  defendants  also  ex- 
cepted. 

"Whether  the  evidence  in  this  case  sustains  the  verdict  of  the 
jury,  is  a  question  that  we  have  not  looked  into.  This  opinion 
relates  exclusively  to  the  refusal  of  the  Court  to  instruct  the 
jury. 

It  is  said  by  the  Supreme  Court  of  the  United  States,  in  the 
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case  of  Livingston  et  al.  v.  The  Maryland  Insurance  Compaiiy, 
7  Cranch,' 506,  544,  that  if  in  point  of  law  a  party  is  entitled 
to  a  particular  instruction  to  the  jury,  and  the  Court  refuses  to 
give  it,  it  is  error;  that  the  party  has  a  right  to  a  pointed  and 
positive  instruction,  if  it  is  required.  And,  again,  in  the  case 
of  Ettingv.  The  Bank  of  the  United  States,  11  Wheat.,  59,  the 
Court  says,  that  the  inferior  court  is  not  to  be  the  sole  judge 
whether  instructions  asked  are  relevant  or  not,  but  if  the  Court 
refuse  to  give  the  instructions  on  that  account,  the  party  may 
take  his  bill  of  exceptions,  and  if  he  can  show  that  the  in- 
structions were  relevant,  it  will  avail  him. 

In  the  case  now  under  consideration,  the  evidence  clearly 
shows  that  the  instructions  asked  as  above  noticed  were  rele- 
vant, and  were  some  of  the  material  points  which  the  jury  had 
to  decide;  and  upon  a  view  of  the  whole  of  the  facts 
[*436]  and  ^-^evidence  disclosed  by  the  record,  we  think  that 
in  point  of  law  the  party  was  entitled  to  the  in- 
Btructions  asked,  and  that  the  Court  erred  in  refusing  them  (1). 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside,  with  costs.     Case  remanded,  &c. 

S.  Judah,  for  the  plaintiffs. 

C.  Dewey  and  C  I.  Battell,  for  the  defendant. 

(1)  Vide  Yandea  et  al.  v.  Lefavour  et  al,  Vol.  2  of  these  Kep.,  371,  and  note. 


Tomlinson  and  Others  v.  Collett  and  Another,  in  Error. 

IF  the  general  issue  be  pleaded  in  an  action  of  assumpsit 
against  partners,  the  plaintiif  must  prove  the  partnership  (a). 

Partners  may  be  liable  for  goods  purchased  for  them  by  their 
agent,  although  the  agent,  at  the  time  of  the  contract,  mention 
the  name  of  only  one  of  his  principals. 

(a)  See  Dickerusheels  v.  Eaiifrnin,  28  Ind.,  iil  ;  1:5  Id.,  258. 
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The  declarations  of  an  agent,  at  the  time  of  making  a  con- 
tract for  his  principal,  may  be  proved  to  show  the  character  in 
which  the  contract  was  made,  but  they  are  not  evidence  to 
prove  the  agency;  nor  are  the  agent's  declarations,  made  subse- 
quently to  the  contract,  admissible  as  evidence  for  any  purpose. 
Paley  on  Agency,  207  (1). 

In  an  action  against  the  principal  for  the  price  of  goods 
bought  for  him  by  an  agent,  the  delivery  of  the  goods  to  the 
agent  may  be  proved,  without  calling  him  as  a  witness,  oi 
accounting  for  his  absence. 

A  person  whom  a  man  puts  in  his  place  to  transact  his  busi- 
ness of  a  particular  kind  is  a  general  agent,  and  such  authority 
empowers  the  agent  to  bind  the  employer  by  all  acts  within 
the  scope  of  his  employment ;  and  that  power  can  not  be  limited 
Dy  any  private  order  or  direction,  not  known  to  the  party  deal- 
ing with  the  agent.     Paley  on  Agency,  163. 

The  agent  of  a  company  of  persons  engaged  in  digging  for 
salt  water,  who  has  the  general  superintendence  of  their  works, 
may  contract  debts  in  their  name  which  will  be  binding  upon 
them,  for  such  articles  as  may  be  suitable  for  the  boarding  and 

clothing  of  the  hands  employed  at  the  works. 
[*437]     */S.  Judah  and  J.  Law,  for  the  plaintiffs. 

J,  Whitcomb  and  J.  Fari'ington,  for  the  defendants. 

(1)  "The  confessions  of  an  agent  are  not  evidence  to  bind  his  principal; 
nor  is  his  subsequent  account  of  a  transaction  to  his  principal,  evidence.  But 
his  acts,  within  the  scope  of  his  powers,  are  obligatory  upon  his  principal, 
and  those  acts  may  be  proved  in  the  same  manner  as  if  done  by  the  prin- 
cipal. The  agent,  acting  within  his  authority,  is  substituted  for  the  principal 
in  every  respect ;  and  his  statements,  which  form  a  part  of  the  res  gestce,  may 
be  proved."     United  States  v.  The  Brig  Burdett,  9  Peters,  689. 


Thompson  v.  Coquillard,  in  Error. 

DEBT  by  Alexis  Coquillard,  for  the  use  of  Isaac  MarquisJi, 
against  Leiois  G.  Thompson,  on  a  promissory  note  in  the  follow- 
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ing  words:  "Due  Alexis  Coquillard  or  order  $212,  for  value 
received.  L.  G.  Thompson."  There  was  on  the  note  the 
following" assignment:  "Pay  the  within  to  Isaac  Marquiss. 
A.  Coquillard.'"'  The  note  was  filed,  under  the  statute,  instead 
of  a  declaration. 

A  plea  in  abatement,  for  a  variance  between  the  writ  and 
note  as  the  declaration,  was  filed ;  the  writ  being  against  Lewis 
G.  Thompson,  and  the  note  against  L.  G.  Thompson.  Demurrer 
to  the  plea  and  judgment  of  respondeas  buster.  Demurrer  to 
the  note  as  a  declaration,  and  judgment  for  the  plaintiff  below. 
Qucere,  whether  the  note  in  this  case  could  be  filed  as  a 
declaration,  the  christian  name  of  the  defendant  not  being 
shown  by  it;  or  whether,  if  the  note  could  be  so  filed,  an 
explanation  of  the  name  should  not  appear  in  the  writ.  See 
Says  et  al.  v.  Lanier  et  al.,  November  term,  1833  (1). 

As  the  note  in  this  case  was  assigned  to  Marquiss,  and  the 
assignment  remained  uncancelled,  it  was  held  that  the  suit  on 
the  note  could  not  be  sustained  in  Coquillard's  name,  without 
showing  that  it  was  his  property,  notwithstanding  the  assign- 
merft.  Neyfong  v.  Wells,  Harden's  Rep.,  561 ;  Bowie,  for  the 
use  of  Ladd  v.  Duvall,  1  Gill  &  Johns.,  175;  see,  also,  Dugan 

Y.  The  United  States,  3  Wheat.,  172. 
[*438]     *The  judgment  was  reversed,  with  costs. 

H.  Cooper,  for  the  plaintiff. 

D.  H.  Colerick,  for  the  defendant. 

(1)  Ante,  p.  322.  Vide  Hughes  v.  Walker,  Carter  &  Co.,  May  term,  1835, 
poet. 


Chess  v.  Kelly  and  Others. 

Trespass — Pleading. — Trespass  for  entering  the  plaintiff's  close.  Plea, 
that  the  defendant  entered  to  take  his  corn  growing  there,  which  had  been 
distrained  by  the  plaintiff  for  rent  due  from  a  third  person,  but  which 
corn,  on  a  trial  of  the  right  of  i)roperty,  had  been  adjudged  to  be  the 

defoiulanls.     JFeld,  that  tlie  pica  was  insufficient. 
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ERROR  to  the  Lawrence  Circuit  Court. 

Blackfoed,  J. — Trespass  quare  clausum  /regit  by  Chess 
against  Kelly,  Strother,  Vest,  and  Dilby.  The  declaration  states 
that  the  defendants  broke  the  plaintiff's  close,  and  cut  down 
and  carried  away  his  corn. 

The  defendants  •  pleaded  specially  as  follows :  That  the 
plaintiff  had  distrained  the  corn  for  rent  due  from  a  third 
person ;  that  Kelly  filed  a  claim  to  a  part  of  the  corn ;  that  the 
triers  found  the  corn  so  claimed  to  be  Kelly's ;  and  that  the 
justice  gave  judgment  on  the  verdict  for  Kelly.  The  plea  slso 
states  that,  after  this  judgment,  Kelly,  with  the  other  defend- 
ants as  his  assistants,  entered  the  close  and^  gathered  the  corn, 
which  is  the  same  trespass.  The  plea  also  states,  that  after 
the  corn  was  gathered.  Chess  appealed  from  the  judgment  of 
the  justice;  that  Kelly  gave  a  bond  with  surety,  as  required  by 
the  justice,  conditioned  for  the  delivery  of  the  corn  to  Chess, 
if  it  should  be  adjudged  to  be  his;  and  that  the  judgment  on 
the  appeal  was  in  favour  of  Chess. 

There  was  a  demurrer  to  this  plea,  and  judgment  for  the 
iefendants. 

The  gist  of  this  action  is  the  breaking  of  the  plaintiff's 
close ;  and  the  point  to  be  decided  is,  was  the  trespass  which 
is  chai-ged  justified  by  the  facts  pleaded?  We  do  not  consider 
the  justification  to  be  sufficient.  Supposing  the  corn  to  haye 
been  Kelly's  property;  that  circumstance  alone  did 
[*439]  not  authorize  *him  to  enter  upon  the  plaintiff's  land 
to  take  it.  The  determination  of  the  triers  could  do 
nothing  more  than  establish  the  right  of  property  to  be  in 
Kdly.  It  could  not  authorize  him  to  go  and  take  the  corn 
wherever  he  could  find  it.  If  Chess,  in  whose  possession  the 
corn  was,  refused  to  deliver  it  to  the  owner,  he  was  liable  to 
an  action  at  law  for  his  improper  conduct ;  but  there  is  nothing 
in  the  plea  to  show  that  Kelly  had  a  right  to  enter  on  the 
plaintiff's  close  and  take  possession  of  the  corn.  There  are 
some  cases  where  a  man,  to  take  his  personal  property,  may 
enter  on  the  close  of  another,  but  the  facts  set  out  in  the 
plea  before  us  do  not  show  a  case  of  that  description  (1). 
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The  plea  is  bad,  and  the  judgment  on  the  demurrer  is 
erroneous. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  H.  Thompson,  for  the  plaintiff. 

G.  Dewey,  for  the  defendants. 

(1)  Trespass  quare  clausum  /regit.  Plea,  that  the  defendant  was  the  owner 
of  a  barn  and  of  certain  goods  being  on  the  plaintiff's  close,  &c.,  and  that  he 
entered  to  take  them,  &c.    Demurrer  to  the  plea. 

The  counsel  for  the  defendant,  to  support  the  plea,  cited  Tayler  v.  Friskiit, 
Cro.  Eliz.,  246 ;  Millen  v.  Hawery,  Latch,  13 ;  Vin.  Abr.  Tresp.  H.,  a.  2 ; 
Dyke  v.  Dnnstan,  6  Ed.,  4,  18  ;  Millen  v.  Fandry,  Poph.,  161 ;  Co.  lib.  4,  38  b.; 
Com.  Dig.  PL,  3  M.,  42;  Year  Book,  17  H.,  6 ;  Absor  v.  French,  Show.,  28- 
Henn's  Case,  Sir  W.  Jones,  296;  lAfford's  Case,  11  Kep.,  52  a.;  Com.  Dig 
PL,  3  M.,  38. 

Tindal,  C.  J.,  after  stating  that  the  barn  appeared  to  be  affixed  to  the  free- 
hold, and  that  the  plea  was,  for  that  reason,  bad,  expressed  himself  a? 
follows : 

"  But  we  are  unwilling  to  decide  the  case  on  sc  narrow  a  ground  ;  for  even 
if  the  barn  had  not  been  affixed  to  the  freehold,  the  defendant  has  shown  on 
this  plea  no  justification  of  his  entering  to  take  it  away.  In  none  of  the 
cases  referred  to  has  the  plea  been  allowed,  except  where  the  defendant  has 
shown  the  circumstances  under  which  his  property  was  placed  on  the  soil  of 
another.  Here  the  defendant  has  confined  himself  to  the  statement  that  they 
were  there,  without  attempting  fo  show  how.  To  allow  such  a  statement  to 
be  a  justification  for  entering  the  soil  of  another,  would  be  opening  too  wide 
a  door  to  parties  to  attempt  righting  themselves  without  resorting  to  law,  and 
would  necessarily  tend  to  breaches  of  the  peace.  Let  us  examine  two  or 
three  of  the  cases  which  have  been  cited  on  the  part  of  the  defendant.  And 
first,  that  of  fruit  falling  into  the  ground  of  another :  that  falls  under  the 
head  of  an  accident,  for*  which  the  defendant  is  not  responsible,  and  which 
he  shows  by  his  plea  before  he  can  make  out  a  right  to  enter.  So  in  the  case 
of  a  tree  which  is  blown  down,  or  through  decay  falls  into  the  ground 
[*440]  of  a  neighbor,  the  owner  may  enter  and  take  it.  -''But  the  distinc- " 
tion  is  taken  by  Latch,  who  says  that  if  it  had  fallen  in  that 
direction  ftom  the  owner's  cutting  it,  he  could  not  justify  the  entry.  As  to 
the  cases  where  goods  have  been  feloniously  taken,  and  the  owner  pursues  to 
obtain  possession,  the  principle  is  laid  down  by  Blackstone,  3  Comm.,  4,  who 
says,  '  If  my  horse  is  taken  away,  and  I  find  him  in  a  common,  a  fair,  or  a 
public  inn,  I  may  lawfully  seize  him  to  my  own  use;  but  I  can  not  justify 
breaking  open  a  private  stable,  or  entering  on  the  grounds  of  a  third  person 
to  lake  him,  except  he  be  feloniously  stolen ;  but  must  have  recourse  to  an 
action  at  law.'     A  case  has  been  suggested  in  whicJi  the  owner  might  hav« 
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no  remedy  where  the  occupier  of  the  soil  might  refuse  to  deliver  up  the 
property,  or  to  make  any  answer  to  the  owner's  demand ;  but  a  jury  might 
be  induced  to  presume  a  conversion  from  such  silence,  or  at  any  rate  t]i<^ 
owner  might  in  such  a  case  enter  and  take  his  property,  subject  to  the  pay- 
ment of  any  damage  he  might  commit."  The  other  judges  expressed  similar 
opinions.    Anthony  v.  Haneys  et  al.,  8  Bing.,  186. 


Andrews  v.  Jones  and  Another. 

Continuance!. — The  right  to  a  continuance  of  a  suit  in  chancery  until  the 
next  term  after  the  issue  is  completed  is  not  given  by  the  statute  unless 
depositions  are  to  be  taken  (a) 

Mortgage — Foreclosure — Decree. — On  a  bill  to  foreclose  a  mortgage,  all 
the  mortgaged  premises  may  be  ordered  to  be  sold. 

Same — Payable  in  Installments. — A  mortgage,  given  to  secure  the  pay- 
ment of  a  certain  debt  bf  installments,  contained  an  agreement  that  on 
default  in  the  payment  of  any  one  installment,  the  whole  debt  should  be 
then  payable,  subject  to  a  deduction  of  interest  from  the  payment  of  the 
money,  to  the  time  when  it  was  to  have  been  paid  had  no  default  occurred. 
Held,  that  on  the  non-payment  of  any  installment  when  due,  a  bill  of 
foreclosure  might  be  filed.  Held,  also,  that  the  liability  to  pay  the  whole 
debt,  upon  any  such  default,  could  not  be  considered  as  a  penalty  (6) 

ERROR  to  the  Wayne  Circuit  Court. 

M'KiNNEY,  J. — This  was  a  bill  in  chancery,  brought  by 
J.  C.  &  C.  Jones,  against  the  plaintiff  in  error,  to  foreclose  a 
mortgage. 

The  bill  in  substance  states,  that  on  the  21st  day  of  June, 
1832,  the  defendant  executed  a  deed  of  mortgage  to  the  com- 
plainants for  certain  lots  of  land  in  the  town  of  Richmond,  to 
secure  the  payment  of  the  sum  of  $202,  within  sixty  days, 
the  sum  of  $618  within  six  months,  the  sum  of  $636  within 
twelve  months,  and  the  further  sum  of  $490.50  within  eighteen 
months,  respectively,  from  the  date  of  the  said  conveyance ; 
that  it  was  agreed   by  the  conveyance,   that  should  default 

(a)  Ryhn  v.  Cochran,  7  Blackf.,  417  ;  2  Ind.,  117. 

(6)  Hunt  V.  Harding,  11  Ind,.  245,  and  cases  there  cited. 
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[*441]  be  made  in  the  payment  of  either  *of  the  said  sums, 
within  the  time  when  they  are  respectively  made  pay- 
able, then  and  in  that  case,  the  whole  sum  stipulated  to  be 
paid  by  the  said  conveyance,  shall  become  due  and  payable, 
upon  such  default  in  the  payment  of  any  one  installment,  yet 
subject  to  a  discount  of  six  per  cent,  per  annum,  from  the  time 
the  same  may  be  paid,  up  to  the  time  when  the  same  would 
have  been  due  and  payable,  had  no  such  default  been  made  in 
the  payment  of  any  installment.  The  complainants  aver, 
that  the  first  sum  stipulated  to  be  paid,  was  paid  within  the 
specified  time;  that  the  second  for  $618  was  not  paid,  but  a 
part  of  it,  $545,  was  paid  after  the  same  became  due  and  pay- 
able; that  the  two  last  installments  remain  unpaid.  Prayer 
for  general  relief. 

The  defendant  below  demurred  to  the  bill,  showing  the  fol- 
lowing causes:  1.  The  last  payment  on  the  mortgage  was 
not  due  at  the  time  of  filing  the  bill,  to  wit,  on  the  15th  of 
July,  1833;  2.  The  provisions  of  the  mortgage  on  the  question 
of  forfeiture  are  in  efi'ect  penal,  and  not  operative,  therefore  the 
suit  is  prematurely  brought.  The  Circuit  Court  gave  judg- 
ment on  the  demurrer  in  favour  of  the  complainants. 

The  defendant  then  answered  the  bill,  alleging  the  payment 
of  a  sum  of  money  which  was  not  credited.  The  complainants 
admitted  the  sum  claimed  as  a  credit,  and,  on  their  motion, 
the  cause  was  submitted  to  the  Court  on  bill,  answer,  replica- 
tion, and  exhibits,  the  defendant  objecting  to  the  submission, 
and  asking  a  continuance  for  a  final  hearing.  The  Court, 
however,  heard  the  cause,  and  rendered  a  decree  for  the 
complainants. 

Several  errors  are  assigned:  1.  In  overruling  ]the  demurrer 
to  the  bill ;  2.  In  not  continuing  the  cause  to  the  term  next 
after  the  issue  was  made  up;  3.  In  decreeing  the  sale  of  all 
the  mortgaged  premises,  and  that  the  overplus  should  be  paid 
to  the  plaintiff  in  error. 

The  principal  question  to  be  determined  is  embraced  by  the 
first  error  assigned.  Before  we  approach  that,  we  will  dispose 
of  the  two  last  objections. 
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The  provision  of  the  statute  regulating  the  submission  of 
causes  in  chancery,  12th  sec.  Pr.  in  Ch.  Rev.  Code,  1831,  is  as 
follows:  "The  issue  may  be  made  up  by  bill  and  answer, 
where  a  special  replication  is  unnecessary,  and  when  depositions 
.  are  to  be  taken,  the  cause  shall  stand  for  hearing  at 
[*442]  the  term  next  *after  the  issue  is  completed."  In  the 
case  before  us  the  submission  was  on  bill,  answer, 
replication,  and  exhibits.  The  issue  was  made  up,  and  as  there 
was  no  application  to  continue  the  cause  with  a  view  to  take 
depositions,  it  would  seem  that  the  statute  does  not  authorize  a 
continuance,  and  that  the  Circuit  Court  was  therefore  correct 
in  refusing  it.  A  continuance  after  the  issue  is  made  up,  when 
depositions  are  to  be  taken,  is  founded  upon  the  right  of  a 
party  to  meet  the  issue  by  testimony. 

The  third  objection  is  settled  by  the  case  of  Shirkey  v.  Hanna 
£t  al.,  decided  at  the  present  term  (1). 

In  support  of  the  demurrer  to  the  bill,  two  grounds  are 
assumed:  1.  That  the  suit  was  prematurely  brought,  the  last 
payment  on  the  mortgage  not  being  due  at  the  time  of  filing 
the  bill.  2.  That  the  condition  in  the  mortgage  is  penal,  and 
therefore  not  operative. 

Before  we  examine  the  provisions  of  the  statute  regulating 
the  mode  of  proceeding  in  foreclosing  a  mortgage,  it  may  not 
be  irrelevant  to  remark,  that  prior  to  the  statute,  if  a  mortgage 
was  executed  to  secure  the  payment  of  a  sum  of  money  payable 
by  installments,  upon  a  failure  to  pay  the  first  installment,  a 
bill  to  foreclose  could  have  been  exhibited.  The  forfeiture 
then  accrued.     Adams  et  al.  v.  Essex,  1  Bibb,  149. 

The  25th  section  of  the  execution  law,  R.  C,  1831,  contains 
the  provision  by  which  mortgages  are  to  be  foreclosed.  It 
provides,  on  default  being  made  "in  the  payment  of  the 
mortgage-money,  or  the  performance  of  the  condition  or  condi- 
tions which  they,  &c.,  should  have  paid  or  performed,  or  ought 
to  2^ay  or  perform,  in  such  manner  and  form,  and  according  to 
the  effect  of  the  respective  provisions,  conditions,  or  covenants 
comprised  in  the  deeds  of  mortgage  or  defeasance,  and  at  the 
days,  times  and  places  in  the  same  deeds  respectively  mentioned 
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and  contained,  in  any  purchase,  it  shall  and  may  be  lawful  for 
the  mortgagee,  &c.,  at  any  time  after  the  expiration  of  the  last 
day  whereon  the  said  mortgage-money  ought  to  be  paid,  or 
other  conditions  performed,  to  file  his  bill,  &c.,  in  the  proper 
Circuit  Court,  according  to  the  course  of  the  common  law,  to 
foreclose  the  equity  of  redemption,"  &c. 

The  statute  does  not  restrain  the  right  to  covenant  or  enter 

into  conditions,  upon  the  non-performance  of  which, 
[*443]     a  bill  to  ^foreclose  an  equity  of  redemption  may  be 

exhibited.  It  guards  that  right,  and  if  such  covenant 
or  condition  be  not  repugnant  to  law,  it  may  be  enforced. 
The  only  change  in  the  common  law  made  by  the  statute,  we 
think,  consists  in  its  preventing  a  forfeiture  of  the  mortgage,  by 
a  default  made  in  the  payment  of  one  installment,  where  a  sum 
of  money  is  stipulated  to  be  paid  in  several  installments.  But 
where  a  party  tliinks  proper  to  waive  the  statutory  provision, 
in  the  case  of  a  sum  of  money  agreed  to  be  paid  by  installments, 
and  covenants  that  on  a  failure  to  pay  any  one  installment, 
the  whole  debt  shall  become  due,  it  is  a  condition  within  the 
letter  of  the  statute,  which  a  Court  would  enforce.  Suppose 
by  the  deed  of  mortgage,  a  power  had  been  given  to  sell  the 
land,  without  the  intervention  of  a  Court  of  equity,  can  it  be 
doubted,  if  that  power  had  been  strictly  pursued,  but  that  the 
sale  would  have  been  valid,  provided  we  have  no  act,  a  ques- 
tion not  now  before  us,  requiring  the  intervention  of  a  Court 
of  equity  to  give  validity  to  such  sale.  We  think  no  doubt  of 
this  can  be  entertained. 

The  question  then  arises,  the  mortgagees  having  adopted 
this  mode  of  foreclosing,  on  what  day  should  the  mortgage- 
money  have  been  paid,  or  other  *3ondition  in  the  mortgage- 
deed  been  performed?  After  specifying  the  different  sums 
to  be  paid,  and  the  several  periods  of  payment,  the  deed 
contains  this  covenant:  "It  is  further  agreed,  that  should 
default  be  made  in  the  payment  of  either  of  the  above  sums, 
within  the  time  when  they  are  respectively  payable,  then  and 
in  that  case,  the  whole  sum  hereiai  (by  the  deed),  stipulated  to- 
be  paid,  shall  become  due  and  payable  upon  such  default  of 
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payment  of  any  one  installment,  yet  subject  to  a  discount  of 
six  per  cent,  per  annum,  from  the  time  the  same  would  have 
been  due  and  payable,  had  no  default  been  made  in  the  pay- 
ment of  any  installment."  Here  is. a  special  covenant,  which, 
if  not  construed  a  penalty,  determines  that  the  last  day  on 
which  the  mortgage-money  became  due,  was  on  the  day  that 
default  was  made  in  the  payment  of  either  installment. 

This  brings  us  to  the  inquiry,  whether  the  condition  is  a 
penalty  or  not?  , 

In  Tayloe  v.  Sandiford,  7  Wheat.,  13,  it  is  said,  "In  general 
a  sum  in  gross,  to  be  paid  on  the  non -performance  of  an  agree- 
ment, is  regarded  as  a  penalty."  In  Astley  v.  Weldon,  2 
Bos.  &  Pull.,  346,  a  penalty  is  defined  "a  forfeiture 
[*444]  annexed  to  a  *contract  or  agreement,  either  for  the 
better  enforcing  a  prohibition,  or  by  way  of  security 
for  the  doing  of  some  collateral  act  agreed  upon  between  the 
parties."  So,  when  the  payment  of  a  smaller  sum  is  secured 
by  a  larger,  it  must  always  be  considered  as  a  penalty.  This 
question  most  frequently  arises,  when  connected  with  that  of 
liquidated  damages;  and  some  geueral  rules  have  been  adopted 
to  determine  when  a  sum  covenanted  to  be  paid  shall  be 
regarded  as  a  penalty  or  as  liquidated  damages.  Thus  Starkie 
(3d  vol.  on  ev.,  1130)  says:  "Whether  a  particular  sum 
specified  in  a  covenant  or  other  agreement  was  intended  as  a 
penalty,  or  as  liquidated  damages,  depends  on  the  form  of  the 
iustrument,  and  the  intention  of  the  parties,  as  collected  from 
the  whole  of  the  instrument ;  and  that  "  where  the  party  binds 
himself  to  pay  a  specific  sum  as  stipulated  damages,  or  as  a 
snm  forfeited  or  due  for  non-performance  of  an  agreement, 
such  as  not  to  continue  in  a  particular  trade  or  business,  &c., 
and  in  general,  as  it  seems,  where  a  party  enters  into  a  contract, 
bottomed  on  a  good  consideration,  to  pay  a  'stipulated  snm  in 
case  he  violate  the  contract,  that  sum  is  to  be  considered  as 
stipulated  damages." 

Two  cases  in  which  this  question  has  been  made,  have  been 
before  this  court  {Gully  et  al.  v.  JRemy,  1  Blackf.  Rep.,  69,  and 
Horner  v.  Hunt,  Id.,  213),  in  which  it  was  decided,  that,  on  a 
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note  for  a'  certain  sum  payable  on  a  specified  day,  with  interest 
from  the  date  if  not  punctually  p&id,  interest  from  the  date 
was  recoverable  in  case  of  default.  We  entirely  approve  of 
the  decisions  in  these  cases,  and  are  unable  to  distinguish 
a  difference  in  principle  between  them  and  the  case  before  us. 

The  condition,  that  a  forfeiture  should  accrue  on  the  non- 
payment at  the  specified  time  of  any  one  of  the  installments, 
did  not  impose  on  the  plaintiff  in  error  the  payment  of  a  sum 
of  money  he  was  not  bound  to  pay,  but  only  changed  the  time 
of  payment,  not  with  additional  interest,  but  on  the  contrary 
with  a  discount  of  six  per  cent,  per  annum,  upon  the  whole  sum 
agreed  to  be  paid,  from  the  time  the  same  would  have  been 
due  and  payable,  had  default  not  been  made  in  the  payment 
of  an  installment.  The  advantage  to  the  mortgagees  was  the 
forfeiture,  to  the  mortgagor,  at  least  an  equivalent,  a  discount 
of  six  per  cent,  per  annum  on  the  whole  sum.  This  is  a 
stronger  case  for  the  interposition  of  equity,  than  that  of  the 
mortgjfge  at  Jive  per  cent,  with  a  clause  of  reduction  to  four,  if 
the  interest  be  regularly  paid,  mentioned  in  3  Bl.  Comm., 

432. 
[*445]         *We  think  from  the  authorities  cited,  from  decisions 
upon  the  point,  from  the  character  of  the  covenant  and 
the  whole  instrument,  that  the  condition  should  not  be  con- 
sidered a  penalty. 

Per  Curiam. — The  decree  is  affirmed  with  one  per  cent, 
damages  and  costs. 

0.  H.  Smith,  for  the  plaintiff. 

J.  Rariden,  for  the  defendants. 

(1)  Ante,  p.  403. 


Adams  v.  Lishee,  on  Appeal. 

LISHER  sued  Adams  in  an  action  for  a  malicious  prosecu- 
*ion,  in  causing  him  to  be  prosecuted  in  the  District  Court  of 
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the  United  States  for  cutting  timber  on  the  public  land.  Plea, 
not  guilty.  On  the  trial  the  Circuit  Court,  at  the  plaintiff's 
request,  charged  the  jury  as  follows:  "That  the  record  of 
acquittal  of  Lisher  in  the  District  Court  is  prima  facie  evidence 
of  the  want  of  probable  cause,  and  puts  the  defendant  on  the 
proof  of  probable  cause."  Verdict  and  judgment  for  the 
plaintiff.     The  defendant  appealed. 

Held,  that  Lisher' s  acquittal  was  not  prima  facie  evidence  of 
the  want  of  probable  cause  for  the  prosecution  against  him, 
and  that  the  instructions  to  the  jury  were  therefore  erroneous. 
2  Stark.  Ev.,  913;  2  Saund.  PI.  &  Ev.,  663;  Incledon  v.  Berry 
et  al,  1  Camp.,  203,  note;  Purcell  v.  3Iacnamara,  9  East,  361 ; 
Burley  v.  Bethune,  5  Taunt.,  580  (1). 

The  judgment  was  reversed,  with  costs. 

P.  Sweetser  and  W.  W.  Wick,  for  the  appellant. 

C.  Fletcher  and  H.  F.  Eobison,  for  the  appellee. 

(1)  "It  is  invariably  necessary,  in  an  action  of  this  nature  (maL  pros.),  to 
give  some  positive  evidence,  arising  out  of  tlie  circumstances  of  the  prosecu- 
tion, to  show  that  it  was  groundless;  it  is  insufficient  to  prove  a  mere  acquittal, 
or  even  to  prove  any  neglect  or  omission  on  the  part  of  the  defendant  to 
make  good  his  charge,  for,  as  was  observed  in  the  case  of  Furcell  v.  Macna- 
mara,  9  East,  361 ,  the  prosecution  may  have  been  commenced  and  abandoned 
from  the  purest  and  most  laudable  motives."  2  Stark.  Ev.,  5th  Amer.  ed., 
493.     See  Cummings  v.  Parks,  2  Ind.,  148. 


r*446]  *Adamson  v.  Lamb,  Administrator, 

Parol  Gift  of  Eeal  Estate.— A  gift,  by  parol,  of  real,  estate  by  A  to  B, 
his  son— the  donee  being  in  possession  and  having  made  improvements- 
vests  in  B  no  interest  in  the  property  which  a  court  of  law  or  equity  can 
recognise. 

Same.— The  estate  thus  held  by  B  was,  with  his  consent,  sold  by  ^  to  a  third 
person,  A  promising  B  to  appropriate  a  part  of  the  purchase-money  to  the 
payment  of  a  note  held  by  him  against  B,  and  to  pay  the  balance  to  B. 
The  purchase-money  being  received  by  A,  he  said  that  he  considered  the 
note  paid,  and  that  he  would  give  it  up  and  pay  the  balance  to  B,  but  he 
died  without  again  seeing  B.  Held,  that  these  facts  were  no  defense  to  an 
action  on  the  note  brought  against  B  by  A's  administrator. 
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ERROR  to  the  Wayne  Circuit  Court. 

M'KiNNEY,  J. — Lamb,  the  administrator  of  John  Adamson, 
deceased,  brought  suit  before  a  justice  of  the  peace  against 
Simon  Adamson,  on  a  note  executed  by  the  latter  to  the  intes- 
tate. The  defendant  filed  the  following  account  as  an  off-set 
before  the  justice:  "  JoJui  Adomson  to  Simon  Adamson,  J)v.'. 
To  land  bought  in  the  year  1831  (perhaps  in  the  fall),  $100 
Credit  by  off-set  with  note  for  forty-five  dollars  at  the  same 
time."  The  justice  rendered  judgment  in  favor  of  the  de- 
fendant for  fifty-five  dollars.  On  an  appeal  to  the  Circuit 
Court,  the  case  was  submitted  to  a  jury,  and  judgment  ren- 
dered on  their  verdict  in  favor  of  the  plaintiff  for  fifty-five 
dollars  and  fifty-six  cents. 

Several  errors  are  alleged  to  have  been  committed  by  the 
Circuit  Court:  its  refusal  to  give  to  the  jury  certain  in- 
structions asked  by  the  defendant  constitutes,  however,  the 
most  important,  and  is  that  t-o  which  our  attention  will  be 
directed. 

The  evidence  upon  which  the  instructions  were  predicated 
forms  a  part  of  the  record,  from  which  it  appears  that,  on  the 
trial,  the  defendant  in  support  of  his  plea  gave  in  evidence,  that 
the  intestate  had  given  to  the  defendant,  his  son,  a  tract  of  land 
of  which  the  defendant  had  possession,  and  on  which  he  had 
made  improvements,  but  without  having  received  a  title;  that 
the  defendant  afterwards  became  indebted  to  the  intestate  in 
the  sum  of  forty-five  dollars,  the  foundation  of  this  suit,  and 
being  unable  to  pay  the  same,  it  was  agreed  that  the  intestate 
should  sell  the  land  alleged  to  have  been  given  by  him  to  the 
defendant,  retain  of  the  proceeds  the  sum  of  forty-five 
[*447]  dollars,  and  pay  the  ^balance  to  the  defendant;  that 
the  intestate  accordingly  sold  the  land,  for  which  he 
received  $100,  and  on  receipt  of  the  purchase-money  said  he 
considered  the  note  paid,  and  would  give  it  up  and  pay  to  the 
defendant  in  money,  or  other  land,  the  residue  of  the  money  he 
had  received;  that  immediately  thereafter,  the  intestate  died 
without  having  seen  the  defendant  or  given  up  the  note,  or 
paid  to  him  the  balance  of  the  purchase-money. 
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Upon  this  evidence  the  defendant  moved  the  Court  to  in- 
struct the  jury,  "That  if  they  believed  from  the  evidence,  that 
the  intestate  sold  the  land  regarding  it  as  the  defendant's, 
though  the  defendant  had  no  title,  and  by  his,  the  defendant's, 
consent,  to  pay  the  debt  due  to  the  intestate,  and  to  pay  the 
residue  of  the  proceeds  to  the  defendant;  and  that  the  intestate 
sold  the  land  for  $100,  and  received  the  money  by  consent  of 
the  defendant,  and  applied  forty-five  dollars  of  it  to  the  pay- 
ment of  the  debt  for  which  this  suit  is  brought,  declaring  it 
was  a  payment,  and  that  he  would  give  up  the  defendant's 
note,  and  pay  to  him  the  balance  of  the  money ;  and  that  the 
intestate  considered  the  debt  paid,  and  never  accounted  for  any 
part  of  the  price  of  the  land,  it  amounts  to  payment  if  so  con-, 
sidered  by  the  intestate."  The  Court  refused  this  instruction, 
but  charged  the  jury,  "That  it  could  not  amount  to  a  payment 
at  all,  there  being  no  valuable  consideration  passing  from  the 
defendant  to  the  intestate  for  the  land." 

The  defense  relied  upon  by  the  plaintiff  in  error,  as  shown 
by  the  record,  arises  from  an  alleged  parol  gift  of  land  by  the 
father  to  the  son,  the  subsequent  sale  of  the  land  by  the  father, 
by  the  consent  of  the  son,  to  pay  a  debt  due  by  the  son  to  the 
father,  and  the  father's  undertaking  to  pay  the  son  the  differ- 
ence between  the  debt  due  to  him  and  the  sum  the  land  would 
bring. 

It  appears  to  be  conceded,  that  the  plaintiff  in  error  could 
not  in  equity,  from  the  absence  of  consideration,  have  enforced 
a  specific  performance  of  the  contract  for  the  conveyance  of 
the  land ;  neither  could  he,  at  law,  have  availed  himself  of  such 
contract  as  a  defense  to  an  action  of  ejectment,  brought  by  the 
intestate  or  his  vendee.  With  this  concession,  it  is  difficult  to 
pei'ceive  in  what  manner  a  change  affecting  the  parties,  either 
legally  or  equitably,  is  produced  by  the  consent  to  the  sale  of 
the  land.  The  consent  would  not  impart  authority  to 
[*448]  sell,  from  *the  fact  there  was  no  legal  or  equitable  in- 
terest, to  pass  which  the  consent  was  necessary.  The 
sale  by  the  intestate  was  the  mere  exercise  of  his  unquestionable 
riffht,  as  the  leo-al  owner  of  the  land.     No  consideration  is 


(509) 


448  SUPREME  COURT  OF  INDIANA. 

Adamson  v.  Lamb,  Administrator. 

alleged  to  have  passed,  either  originally  or  at  the  period  of  the 
sale;  and  we  know  of  no  principal  of  law  that,  in  the  absence 
of  consideration,  compels  the  performance  of  a  naked  promise. 

If  the  previous  possession  of  the  land,  coupled  with  the  im- 
provements made,  and  the  parol  gift,  would  not  constitute  the 
intestate  a  trustee  for  the  conveyance  of  the  legal  title,  we  can 
not  discover  how  he  becomes  a  trustee  for  the  application  of 
the  proceeds  of  the  land,  on  its  sale  by  consent.  This  latter 
position  is,  however,  assumed  and  relied  upon  in  support  of  the 
instructions  refused  to  be  given  by  the  Circuit  Court.  But  to 
this  it  may  be  answered,  that  the  constitution  of  a  fund  for  ti'" 
payment  of  a  debt,  or  as  the  source  of  pecuniary  or  other  pro- 
.ceeds,  can  not  be  valid  without  a. legal  or  equitable  right, 
neither  of  which,  over  the  fund  in  question,  "was  possessed  by 
the  plaintiff  in  error. 

The  contracts,  the  first  for  the  conveyance  of  the  land,  and 
the  second  for  the  application  of  its  proceeds,  rest  upon  the 
same  foundation;  and  neither  is  available  from  the  absence  of 
consideration. .  The  law  is  considered  as.  settled,  that  a  con 
tract  founded  on  the  consideration  of  blood  only,  to  convey 
land,  would  not  be  sufficient  to  create  a  trust  or  a  use  under 
the  statute,  unless  by  deed,  and,  consequently,  would  not  be 
enforced  in  equity.  The  principle  is  also  as  well  settled,  that, 
independently  of  the  statute  of  frauds,  such  contracts  are  inope- 
rative as  well  at  law  as  in  equity. 

We  are  therefore  of  the  opinion  that  the  Circuit  Court  was 
correct  in  refusing  to  give  the  instruction  asked,  and  that  in 
tlie  charge  it  gave  there  appears  no  ground  of  exception. 

Per  Curiam. — The  judgment  is  affirmed,  with  th7'ee  per  cent. 
damages  and  costs. 

J.  Rariden  and  J.  S.  Newman^  fop  the  plaintiff. 

M.  M.  Ray,  for  the  defendant. 
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[*450]  *IxGRAM  V.  Plasket. 

Justice  of  the  Peace — Appeal — Transcript. — In  the  case  of  an  appeal, 
the  justice  of  the  peace  is  bound  to  file  his  transcript  within  the  time  pre- 
scribed by  statute,  though  his  fees  have  not  been  paid  or  tendered. 

Same. — The  defendant  against  whom  a  judgment  had  been  repdered  by  a  jus- 
tice of  the  peace,  appealed  to  the  Circuit  Court.  The  transcript  not  being 
filed  in  time  by  the  justice,  the  appeal  was  dismissed ;  and  the  appellant 
sued  the  justice  for  his  neglect.  Held,  that  the  plaintiff  in  this  case  might 
prove  admissions,  made  on  the  trial  of  the  original  suit,  by  the  plaintiff 
there,  tending  to  show  that  there  was  no  foundation  for  that  suit. 

Same. — The  justice,  in  this  case,  had  filed  the  appeal-bond  in  the  clerk's  ofiice 
after  the  limited  time.  Held,  that  the  circumstance  of  his  having  filed  the 
bond,  precluded  him  from  requiring  the  plaintiff  to  prove  its  execution. 

ERROR  to  the  ClarJc  Circuit'Court. 

Stevens,  J. — The  material  facts  presented  by  the  record  in 
this  case  are  these :  Ingram,  the  plaintiff  iu  error,  was  a  justice 
of  the  peace,  and  a  certain  H.  ^mith  and  M.  T.  Abbott,  doing 
business  under  the  style  and  firm  of  Smith  &  Abbott,  brought 
suit  before  Ingram  against  Plasket,  the  defendant  in  error,  for 
certain  goods,  wares,  and  merchandise,  &c.,  and  recov 
[*451]  ered  a  ^judgment.  Plasket  appealed  to  the  Circuit 
Court,  and  entered  into  an  appeal-bond,  &c,  Ingram, 
the  justice  of  the  peace,  failed  to  file  in  the  Circuit  Court 
a  transcript  of  the  judgment  and  proceedings  before  him, 
together  with  the  appeal-bond  and  the  papers  of  t^ie  case, 
within  twenty  days  from  the  date  of  the  appeal-bond,  as  by 
statute  he  is  required  to  do ;  by  which  Plasket  lost  the  benefit 
of  his  appeal,  and  was  compelled  to  pay  the  judgment  rendered 
by  the  justice,  and  costs,  without  a  further  hearing,  &c.  For 
this  official  misfeasance  of  Ingram,  Plasket  brought  this  suit; 
Ingram  pleaded  not  guilty,  a  jury  trial  was  had,  and  a  verdict 
found  for  Plasket,  on  which  final  judgment  was  rendered. 

It  appears  of  record  by  a  bill  of  exceptions,  that  although 
Ingram  failed  to  file  the  transcript,  appeal-bond,  and  papers  of 
the  suit,  within  twenty  days  after  the  date  of  the  appeal-bond^ 
yet  that  he  did  afterwards  file  them,  and  that  Plasket,  on  the 
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trial  of  this  suit  in  the  Court  below,  for  the  purpose  of  provicg 
that  he  had  regularly  taken  his  appeal,  and  that  the  transcript, 
&c.,  had  not  been  filed  by  the  justice  of  the  peace,  within 
twenty  days  after  the  date  of  the  appeal-bond,  offered  m 
evidence  the  appeal-bond  it§elf,  after  having  proved  that  the 
appeal-bond  offered  was  the  one  which  Ingram,  the  justice,  had 
.himself  filed  in  the  Circuit  Court,  with  the  transcript  and  other 
papers  of  the  suit.  To  this  appeal-bond  there  was  a  subscribing 
witness,  and  Flasket,  after  having  proved  that  the  subscribing 
witness  did  not  reside  in  the  State  of  Indiana,  offered  further 
to  establish  the  bond  by  proving  the  handwriting  of  the  obli- 
gors; to  this  Ingram  objected,  but  the  objection  was  overruled, 
and  the  handwriting  of  the  obligors  was  proven,  and  the  bond 
went  to  the  jury. 

It  further  apj)ears  by  the  bill  of  exceptions  that,  on  the 
trial  of  this  case,  it  was  proved  that  thfe  goods,  wares  and 
merchandise  for  which  Smith  &  Abbott  sued  .Flasket  before  the 
justice,  were  sold  to  the  wife  of  Flasket,  and  Flasket  then 
offered  to  prove  that  Smith,  on  the  trial  before  the  justice,  had 
admitted  that  Flasket  had  forbidden  him  to  sell  anything  to 
his  wife  upon  a  credit.  To  the  proof  of  which  admissions 
/waram -objected,  because  Smith  himself  was  a  competent  witness 
to  prove  the  fact  by,  and  was  the  best  evidence,  and  should  be 
resorted  to,  unless  some  legal  reason  existed  that  authorized  the 
introduction  of  secondary  evidence;  the  objection  was,  however, 

overruled,-  and  the  admissions  of  Smith  were  proven. 
[*452]         *To  the  judgment  and  proceedings  in  this  case, 

several  objections  are  raised. 
First.  It  is  insisted  that  the  declaration  is  defective,  that 
the  justice  of  the  peace  was  not  bound  to  file  the  transcript  and 
papers,  unless  he  was  either  j^aid  or  tendered  his  fees,  and  that 
there  is  no  such  averment  in  the  declaration.  This  exception 
is  not  well  taken:  the  statute  does  not  authorize  any  such 
construction.  The  words  are,  "All  justices  of  the  peace,  &c.j 
shall  be  allowed  six  cents  per  mile  for  traveling  to  file  appeal 
papers  in  the  clerk's  office  of  their  respective  counties,  to  be 
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collected  as  their  other  fees."  This  language  is  to  us  plain, 
clear  and  conclusive. 

Secondly.  It  is  contended  that  the  Court  erred  in  the 
admission  of  testimony  to  prove  the  acknowledgment  of  Smith, 
who  was  himself  a  competent  witness,  and  might  have  been 
used  as  a  witness  to  prove  the  same. 

It  is  a  settled  rule  that  the  best  evidence  that  the  nature  of 
the  case  admits  of  must  be  adduced,  unless  some  obstacle  lies 
in  the  way  which  legally  authorizes  a  resort  to  inferior  evidence. 
The  highest  degree  of  certainty  of  which  the  mind  is  capable, 
with  respect  to  the  existence  of  a  particular  fact,  consists  in  a 
knowledge  of  the  fact  derived  from  actual  perception  of  the 
fact  by  the  senses.  It  is  seldom,  however,  that  a  jury  can  act 
upon  knowledge  of  this  description;  it  rarely  happens  that  a 
fact  which  can  be  decided  by  mere  inspection  is  submitted  to 
the  consideration  of  a  jury.  The  second  degree  of  evidence  in 
the  scale  of  certainty  consists  of  information  derived  from  the 
relation  and  information  of  those  who  have  had  the  means  of 
acquiring  actual  knowledge  of  the  fact,  from  actual  perception 
of  the  same  by  the  senses,  and  upon  knowledge  thus  derived 
juries  must  in  general  act.  The  jury,  in  general,  must  be 
informed  of  the  facts  by  those  who  have  been  eye  and  ear 
witnesses  of  them.  The  third  degree  of  evidence  in  the  scale 
of  certainty  consists  in  information  derived,  not  immediately 
from  one  who  has  had  actual  knowledge  of  the  fact  by  the 
perception  of  his  senses,  but  from  one  who  knows  it  only  by  its 
having  been  asserted  by  some  other  person ;  this  is  generally 
termed  hearsay  evidence. 

In  the  common  course  of  life  this  third  species  of  evidence  is 
usually  acted  upon  without  scruple;  but,  in  a  Court  of  justice, 
it  is  a  general  rule  that  such  evidence  is  not  sufficient. 
[*453]  This  ^general  rule,  however,  has  several  exceptions. 
Public  documents,  made  under  lawful  authority,  such 
as  proclamations,  public  surveys,  records,  &c.,  are  excepted 
fi'om  this  general  rule.  And,  in  like  manner,  where  the  declar- 
ation is,  in  itself,  a  fact,  and  is  part  of  the  res  gestae,  the 
objection  to  hearsay  ceases.  The  distinction  between  a  mere 
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recital  which  is  not  evidence  and  a  declaration  which  is  to  be 
considered  as  a  fact  in  the  transaction,  and  therefore  evidence^ 
frequently  occasions  much  discussion.  The  rule  is  this,  if  the 
declaration  has  a  tendency  to  illustrate  the  question,  and  any 
importance  can  be  attached  to  it  as  a  circumstance  which  is 
part  of  the  transaction  itself,  and  deriving  a  degree  of  credit 
from  its  connection  with  the  drcumstances,  independently  of 
any  credit  to  be  attached  to  the  speaker,  then  it  is  admissible 
evidence. 

Hence  it  is,  that  when  the  nature  of  a  particular  act  is 
questioned,  a  contemporary  declaration  by  the  party  who  does 
the  act,  is  evidence  to  explain  it.  Where,  for  instance,  in  case? 
of  bankruptcy,  in  actions  between  the  assignee  and  third 
persons,  the  question  is,  with  what  intent  the  person  declared 
bankrupt  absented  himself  from  his  house,  his  declaration, 
contemjoorary  with  the  fact  of  departi\re,  is  evidence  to  explain 
that  intention.  Also,  in  Lord  George  Gordon's  Case,  it  was 
held  that  the  cry  of  the  mob  might  be  received  in  evidence  as 
part  of  the  transaction.  In  the  case  of  an  indictment  against 
a  man,  as  an  aider  or  abettor  of  the  princij)al,  who  has 
committed  a  felony,  the  confession  of  the  principal  that  he 
committed  the  act,  is  prima  facie  evidence  against  the  acces- 
ory,  that  the  principal  is  guilty  of  the  felony  charged ;  and 
so  also  is  the  record  of  the  conviction  of  the  principal,  although 
he  pleaded  not  guilty. 

The  objection  of  hearsay  evidence,  or  res  inter  alios,  can 
never  operate  to  the  exclusion  of  any  statement  of  a  fact,  which 
the  law  regards  as  a  projser  and  safe  medium  for  conveying  the 
truth  to  a  jury;  for  in  such  case  the  evidence  is  admissible, 
because  it  is  in  itself,  and  in  its  connection  with  the  circum- 
stances, deserving  of  credit,  and  it  is  no  more  res  inter  alios 
than  the  fact  itself  is.  And  it  may  be  here  observed,  that  such 
evidence  does  not  rest  upon  the  credit  due  to  the  person  who 
makes  the  statement,  but  would  in  general  be  good,  athough 
the  person  who  made  it  would  not,  in  ordinary  cases,  be 
oelieved  upon  oath.  It  is  admitted  as  a  part  of  the  trans- 
action, on  the  presumption  thnt   it  is   calculated  to   elucidate 
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[*454]  the  *facts  with  which  it  is  connected ;  and  being  made 
by  the  party  who  transacted  the  business,  and  who 
knew,  as  explanatory  of  his  own  act,  without  premeditation, 
as  a  matter  of  fact  connected  with  the  matter  in  dispute,  and 
not  with  a  view  to  affect  the  party,  otherwise  than  as  the 
actual  existence  of  the  fact  affects  the  transaction  itself,  it  is 
evidence  although  the  party  who  made  it  may  be  himself  a 
competent  witness.  And  notwithstanding  it  may  be  a  trans- 
action betwe.n  others,  yet  as  a  mere  fact,  and  part  of  the 
res  gestce,  it  is  evidence.  As,  for  instance,  in  the  case  of  goods 
consigned  by  A  to  B,  and  C  injures  them  whilst  they  are  in  the 
hands  of  the  carrier ;  in  an  action  against  C  for  the  wrong,  by 
either  A  or  B,  it  is  competent  for  the  plaintiff  to  prove  his 
property  in  the  goods  by  proof  of  the  agreement  of  the  other 
that  the  plaintiff  was  the  owner ;  in  such  case  C,  the  defendant, 
is  not  either  privy  or  party  to  the  agreement  between  A  and 
B,  nor  would  either  A  ov  Bhe  incompetent  to  be  a  witness  for 
the  other;  yet  proof  of  the  agreement  is  evidence  against  (7, 
not  as  concluding  any  right  of  his  without  his  assent,  but  as 
affecting  the  nature  of  the  transaction  itself,  and  showing  to 
whom  the  injury  was  done. 

In  the  case  now  before  us,  we  think  that  the  admission  of 
Smith  is  a  fact  so  connected  with  the  main  transaction  itself,  as 
to  form  a  part  of  it,  and  is  legal  evidence  to  elucidate  and 
explain ;  and  although  it  is  between  others,  yet  it  is  a  part  of 
the  res  gestce  and  may  go  in  evidence  with  the  rest  of  the 
transaction.  It  is  Avholly  immaterial  whether  the  admission 
■is  true  or  false,  it  is  binding  on  Smith  &  Abbott,  attaches  to 
their  claim,  and  forms  a  part  of  the  proceedings  before  the 
justice  of  the  peace,  and  shows  that  their  judgment  against 
Flasket  was  perhaps  improperly  obtained,  and  would  have  been 
reversed  if  the  appeal  had  been  perfected;  and,  therefore,  may 
legally  be  given  in  evidence  with  the  rest  of  the  transaction  in 
the  suit  between  Flasket  and  Ingram,  to  show  the  amount  of  ' 
injury  Flasket  sustained  by  losing  the  benefit  of  his  appeal. 
If  the  admission  would  be  good  evidence  against  Smith  &' 
Abbott,  and  could  be  proved  by  those  who  heard  the  admis- 
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sion,  it  is  good  evidence  against  Ingram,  and  may  be  proved 
in  the  same  way. 

The  third  and  last  point  is,  whether  the  Court  erred  in 
permitting  the  plaintiff  to  prove  the  handwriting  of  the 
obligor  to  the  bond  offered  in  evidence,  before  they  had 
produced  legal  evidence  that  the  handwriting  of  the 
[*455]  subscribing  witnesses  *could  not  be  proved.  The 
general  rule  is,  if  the  subscribing  witness  is  out  of 
the  State,  or  is  interested,  dead,  blind,  or  convicted  of  an 
infamous  crime,  &c.,  that  the  handwriting  of  the  witness  must 
be  proved  if  it  can  be ;  if  it  can  not  be,  then  the  handwriting 
of  the  obligor  of  the  bond.  And,  generally,  where  the  sub- 
scribing witness  can  not  be  had,  the  instrument  is  permitted  to 
go  to  the  jury  on  the  proof  of  the  handwriting  of  the  witness; 
but  the  Court  may,  and  it  is  often  done,  require  proof  of  the 
handwriting  of  the  obligor  also.  Wallis  v.  Delancey,  7  T.  E,., 
262,  note;  Hopkins  v.  De  Graffenreid,  2  Bay,  187;  Oliphant 
V.  Taggart,  1  Bay,  255;  Clark  v.  Sanderson,  3  Binn.,  192; 
Cooke  et  al.  v.  Woodrov),  5  Cranch,  13. 

It  appears  by  the  case  of  Barnes  v.  Trompowsky,  7  T.  R., 
261,  that  these  rules  were  originally  founded  on  the  notion, 
that  the  subscribing  witness  is  agreed  upon  between  the  parties 
to  be  the  only  witness  to  prove  the  instrument;  but  Judge 
Spencer,  in  the  case  of  Hall  v.  Phelps,  2  Johns.  Rep.,  451, 
when  speaking  of  this  notion,  says  it  is,  to  spefik  with  all  pos- 
sible delicacy,  an  absurdity.  Latterly,  the  rule  has  been  placed 
on  the  ground  that  the  best  evidence  should  be  required  that 
the  nature  of  the  case  admits  of,  and  that  the  subscribing  wit- 
ness himself  is  the  best  evidence.  Lord  Mansfield,  in  the  case 
of  Abbot  V.  Plumbe,  Doug.,  216,  said  that  the  objection  arising 
from  the  absence  of  subscribing  witnesses,  was  a  captious  one; 
and  Chief  Justice  Kent,  in  the  case  of  Jackson  v.  Burton,  11 
Johns.  Rep.,  64,  observes,  that  by  the  rules  of  practice  in  the 
Court,  great  latitude  of  discretion  is  exercised  on  that  point. 
And,  of  late,  courts  have  considered  the  objection  arising  from 
the  absence  of  subscribing  witnesses,  if  unaccompanied  by  any 
suggestion  of  fraud,  as  entitled  to  less  regard  than  formerly. 
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In  the  case  of  Homer  v.  Wallis,  11   Mass.  Rep.,  308,  it  is 
decided  that  the  handwriting  of  the  obligor  to  a  promissory 
rote  might  be  proved,  if  the  subscribing  witness  was  out  of 
the  State,  without  proving  the  handwriting  of  the  subscribing 
witness.     The  Court  said,  that  the  rule  requiring  the  hand- 
writing of  the  subscribing  witness  to  be  proved  only  related  to 
instruments  that  were  by  law  required  to  be  attested  by  sub- 
scribing witnesses  to  make  them  valid  and  binding,  such  as 
conveyances  of  real  estate,  wills,  &c. ;  but  if  the  writing  was 
valid  and  binding  in  law  without  a  subscribing  witness,  the 
witness'  handwriting  might  be  waived  and  not  proved 
[*456]     at  all .    But  in  the  cases  of  "^Doe  v.  Durnford,  2  M.  &  S., 
62,  and  Higgs  v.  Dixon,  2  Stark.  Rep.,  180,  it  was  held 
that  the  rule  is  inflexible,  and  applies  to  all  attested  writings. 
The  point  under  discussion  is  by  no  means  clear  of  all  doubt, 
but  upon  a  view  of  the  whole  ground  connected  with  the  other 
facts  of  the  case,  we  think  the  evidence  was  correctly  admitted. 
If  Ingram  did,  as  a  justice  of  the  peace,  bring  the  bond  in 
question  into  the  clerk's  office,  and  file  it  with  the  transcript 
and  papers  of  the  case,  as  the  appeal-bond  by  him  in  that  case 
taken,  he  was  estopped  by  his  own  act.     He  could  not  deny 
the  making  of  the  bond  by  the  persons  whose  names  were 
attached  as  obligors,  nor  could  he  require  proof  of  its  execu- 
tion; the  bond  was  good  evidence  against  him  without  any 
proof  of  its  execution.     That  he  did  so  bring  the  bond  and  file 
it  among  the  papers  and  transcript  of  the  case,  as  the  appeal- 
bond  by  him  taken,  &c.,  there  is  no  doubt;  the  record  is  as 
to  that  sufficiently  express  and  certain. 

Per  Curiam.— The  judgment  is  affirmed  with  costs. 

J.  H.  Thompson  and  I.  Naylor,  for  the  plaintiff. 

C.  Dewey,  for  the  defendant. 
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[*457]  *Wernwag  v.  Brown  and  Another. 

Decree — Interest  Upon. — A  decree  determining  the  amount  due  on  a 
mortgage,  and  authorizing  a  sale  of  the  mortgaged  premises,  draws  interest 
at  the  rate  of  only  six  per  cent,  per  annum,  though  the  debt  previously  drew 
interest,  according  to  the  contract,  at  a  much  higher  rate. 

Same. — A  decree,  in  such  case,  must  show  with  certainty  the  sum  due  to  the 
complainant,  and  not  leave  the  amount  to  be  afterwards  ascertained  by  the 
calculations  of  any  ministerial  officer. 

ERROR  to  the  Marion  Circuit  Court. 

M'KiNNEY,  J. — This  is  a  bill  in  chancery  to  foreclose  a 
mortgage  brought  by  Bi'own  &  Morrison  against  Wernway. 
A  demurrer  was  filed  to  the  bill,  which  we  think  was  correctly 
overruled  by  the  Circuit  Court.  That  Court  rendered  a  decree 
in  favour  of  the  complainants. 

The  principal  and  only  question  to  be  decided  is  presented 
by  the  first  error  assigned,  which  is  as  follows :  "  There  is  no 
gum  decreed  to  be  paid,  but  the  amount  is  left  open  for  the 
clerk  or  sheriff  finally  to  decree  the  amount  due  at  the  time  of 
sale,  so  that  exorbitant  interest  may  be  calculated  to  that  time." 
The  record  shows  that  the  mortgage  was  executed  to  secure 
the  payment  of  several  sums  of  money  due  by  judgments,  notes, 
&c.,  upon  a  part  of  which  due  by  notes,  interest  was  agreed  to 
be  paid  at  the  rate  of  twenty-five  jper  cent,  per  annum,  and 
upon  one  note  for  |319.49,  the  sum  of  twelve  dollars  per  month 
was  agreed  to  be  paid.  The  Circuit  Court  decreed,  "That 
the  amount  of  the  several  notes,  judgments  and  securities 
mentioned  in  the  said  bill  of  complaint,  and  the  conditions  of 
said  mortgages  respectively,  or  so  much  thereof  as  may  then  be 
due  and  owing  to  the  said  complainants  by  the  said  William 
H,  Wernwag,  together  with  all  interest,  and  the  costs  of  this 
suit,  and  all  costs  on  the  judgments  enumerated  in  the  said  bill 
of  complaint,  be  paid  to  the  said  complainants  on  or  before  the 
1st  day  of  January  next,  and  in  default,"  &c. 

This  decree  is  radically  defective:    1.    Because  it  gives  to  the 
mortgagees  interest  at  the  stipulated  rate  to  the  1st  day  of 
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January  next  ensuing  its  rendition,  the  day  on  which  the 
money  is  decreed  to  be  paid ;  and  2.  Because  it  leaves 

[^4581  the  sum  *to  be  paid  to  be  decided  by  the  clerk  or 
sheriff  without  the  action  of  the  Court. 

1.  The  case  of  Ililler  v.  Burroughs,  4  Johns.  C.  R.,  436, 
settles  the  first  point,  that  after  a  decree  the  original  contract 
is  merged,  and  from  that  time  the  sum  decreed  draws  only  the 
legal  rate  of  interest.  So  that  in  the  case  before  us,  although 
by  statute  the  higher' rate  of  interest  agreed  to  be  paid  was 
recoverable  by  the  decree  (1),  yet  after  its  rendition,  interest  at 
the  rate  of  six  per  cent,  per  annum  only  should  have  been 
given.  It  appears  by  the  record  that  the  term  at  which  this 
decree  was  rendered  was  held  in  the  month  of  September,  and 
interest  as  stipulated  by  the  contract  was  given  to  the  1st  day 
of  January  ensuing.     This  was  clearly  erroneous. 

2.  A  decree,  as  a  judgment,  should  show  on  its  face  what 
the  Court  has  decided,  and  in  Honore  v.  Colmesnil,  1  J.  J. 
Marsh.,  525,  and  Stagner  v.  Fox,  Id.,  556,  it  is  laid  down  that 
a  reference  to  the  evidence  filed,  or  to  other  records,  &c.,  can 
not  be  tolerated,  and  that  no  execution  can  issue  on  such  a 
decree  or  judgment.  The  same  principles  are  settled  in  Bonta 
V.  Clay,  1  Litt.  R.,  27;  Farmer  et  al.  v.  Samuel,  4  Litt.  R., 
187;  and  Griffith  v.  Depew,  3  Marsh.  R.,  177.  In  the  first  of 
these  cases,  it  is  said  that  the  decree  or  judgment  should  be 
certain  and  definite,  and  that  nothing  should  be  left  to  the 
clerk  to  ascertain  or  sum  up  by  reference  to  other  parts  of  the 
record,  and  if  it  be  not  so,  no  execution  can  be  issued  by  the 
order  of  the  Court  or  otherwise.  These  cases  are  illustrative 
of  the  settled  rules  in  chancery  practice,  and  are  deeply  founded 
in  reason,  and  the  respective  duties  of  the  Court,  and  its 
ministerial  officer.  The  duty  of  a  Court,  either  of  law  or 
equity,  is  to  pronounce  the  law  applicable  to  the  facts  presented; 
that  of  the  clerk,  to  record  the  sentence  of  the  Court.  The 
duties  of  the  one  are  distinct  from  those  of  the  other,  and  the 
<;orrection,  by  the  clerk,  of  errors  committed  by  the  Court, 
would  invest  the  ministerial  officer  with  the  duties  and 
responsibilities  of  the  judicial. 
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Per  Curiam. — The  decree  is  reversed,  with  costs.     Cause 
remanded,  &c. 

C.  Fletcher  and  W.  Quarles,  for  the  plaintiff. 
J,  Morrison,  for  the  defendant. 

(1)  Vide  Stat.  1833,  p.  43.    Note  to  Harvey  v.  Crawford,  Vol.  2  of  these 
Rep.,  43. 


[*459]     *M'Clelland  v.  Quarles,  Assignee,  in  Error. 

QUARLES  sued  ^PClelland  before  a  justice  of  the  peace 
on  a  note  payable  to  Saunders,  without  any  assignment  of  the 
note  by  the  payee.  The  defendant  pleaded — 1.  That  he  resided 
in  W.  township,  and  not  in  the  township  in  which  the  suit  was 
commenced,  &c.,  and  that  there  were  justices  resident  in  W, 
township;  2.  That  the  payee,  in  consideration  that  the  defend- 
ant would  pay  him  a  certain  sum,  agreed  to  forbear  to  sue  for 
a  certain  time,  &c. ;  3.  That  another  suit  was  pending  on  the 
note,  &c.     Judgment  by  the  justice  for  the  plaintiff. 

Appeal  to  the  Circuit  Court.  The  pleas,  on  the  plaintiff's 
motion,  were  rejected.  The  defendant  then  offered  to  prove 
under  the  general  issue  (the  benefit  of  that  plea  being  given  to 
him  by  the  statute,  though  it  was  not  filed),  the  payee's  agree- 
ment to  forbear,  &c.,  as  stated  in  the  rejected  plea,  and  also 
payment  of  the  consideration  to  forbear,  &c.  This  evidence 
was  rejected.     Judgment,  on  the  appeal,  for  the  plaintiff. 

Objections  made  to  the  pleas,  viz. :  To  the  first.  Because  it 
did  not  aver  that  there  was  a  justice  in  W.  township  not  re- 
lated to  either  of  the  parties :  To  the  second,  Because  it  did 
not  aver  payment  of  the  consideration  for  forbearance :  To  the 
third,  Because  it  did  not  aver  that  the  suit  pending  was  between 
the  same  parties. 

Held,  that  the  objections  to  the  pleas  would  have  been  good, 
had  they  been  made  before  the  justice;  but  not  having  been 
there  made,  the  objections  were  waived.     Held,  also,  that  the 
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evidence  of  the  agreement  to  forbear,  &e.,  should  have  been 
admitted.  Held,  also,  that  the  want  of  the  payee's  assignm'^nt 
of  the  note  was  a  fatal  objection  to  the  suit. 

The  judgment  was  reversed  with  costs. 

J.  B.  Ray,  for  the  plaintiff. 

C.  Fletcher,  for  the  defendant. 


[*460]  *Newland  v.  Nees. 

Justice  op  the  Peace — Jurisdiction. — A  magistrate  may  have  juriBdi<> 
tion  of  a  suit,  though  the  plaintiff's  account  exceed  $100,  if  it  be  reduced 
by  credits  below  that  sum,  and  the  balance  only  be  demanded. 

ERROR  to  the  Union  Circuit  Court. 

Blackfoed,  J. — Assumpsit  by  Newland  against  Nees  before 
a  justice  of  the  peace.  The  plaintiff's  demand  was  on  an 
account  amounting  to  $176,  but  which  account  he  had  reduced 
by  credits  to  a  sum  under  $100.  The  justice  gave  judgment 
in  favour  of  the  plaintiff  for  $45.  The  Circuit  Court,  on 
appeal  by  the  defendant,  dismissed  the  cause.  The  ground  of 
dismissal  was,  that  as  the  whole  amount  of  the  debit  side  of 
the  plaintiff's  account  exceeded  $100,  the  justice  had  no  juris- 
diction of  the  cause. 

This  judgment  must  be  reversed.  The  statute  says,  that 
"in  all  actions  of  debt  or  assumpsit  wherein  the  sum  due  or 
demanded  shall  be  over  fifty  dollars,  and  not  exceed  $100, 
eixclusive  of  interest  and  costs,  justices  and  circuit  courts  shall 
have  concurrent  jurisdiction."  R.  C.  1831,  p.  297.  The  case 
before  us  was  an  action  of  assumpsit,'  and  the  sum  demanded 
by  the  plaintiff,  as  due  to  him  from  the  defendant,  was  leSvS 
than  $100.     We  think  the  cause  is  within  the  statute. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

0.  IT.  Smith,  for  the  plaintiff. 

J.  JRariden  and  M.  M.  Ray,  for  the  defendant. 
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Henderson  v.  Bates  and  Others. 

Chancery  Jurisdiction — ^Injunction. — Several  executions  in  favour  of 
different  persons,  were  levied  on  certain  personal  property  as  belonging  to 
A,  the  execution-defendant.  B  claiming  the  property  levied  on  to  be  his, 
filed  a  bill  in  chancery  to  obtain  an  injunction,  and  for  general  relief. 
Held,  on  demurrer,  that  the  bill  could  not  be  sustained  ;  the  complainant's 
remedy  being  at  law  and  not  in  equity. 

f*461]          ^APPEAL  from  the  Marion  Circuit  Court. 

Henderson  filed  a  bill  in  chancery  against  Town  and 
others.  The  material  allegations  in  the  bill  are  as  follows: 
The  complainant,  in  January,  1832,  leased  his  tavern-house  in 
Indianapolis  to  To7vn  for  the  term  of  five  years,  at  the  annual 
rent  of  $500;  and  McCarty,  Blythe  and  Bradley,  were  the 
lessee's  sureties  in  the  lease.  About  the  same  time,  the  com- 
plainant made  a  separate  contract  with  Town,  by  which  he 
agreed  to  sell  him  certain  household  and  kitchen  furniture  for 
the  sum  of  $1,190.28 ;  which  furniture  was  left  by  the  com- 
plainant in  Town's  possession  in  the  tavern-house,  and  was  to 
be  the  property  of  Town  when  he  should  execute,  within  a 
reasonable  time,  notes  with  approved  surety  for  the  amount, 
payable  in  five  equal  annual  installments.  Toion  occupied  the 
cavern-house  until  August,  1832,  without  having  given  the 
notes  and  surety  for  the  furniture,  and  which  furniture,  conse- 
quently, continued  to  be  the  complainant's  property. 

In  August,  1832,  Town  entered  into  partnership  in  keeping 
the  tavern  with  Pulliam,  and  transferred  one-half  of  his  own 
personal  property  to  Pulliam;  not  including  in  the  transfer  the 
furniture  aforesaid  belonging  to  the  complainant.  The  tavern- 
house  was  occupied  by  Town  &  Pulliam  until  November,  1832; 
the  complainant's  said  furniture  remaining  in  their  possession 
in  the  house.  At  this  time  Town  became  insolvent,  and,  to 
indemnify  his  sureties,  above  mentioned,  for  their  liability  to 
the  complainant  for  the  rent  and  damages,  &c.,  Town  &  Pulliam 
delivered  to  them  possession  of  the  tavern-house,  and  Toicn 
transferred  to  them  his  personal  property  on  the  premises,  and 
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his  interest  in  that  held  by  him  in  partnership  with  PuUiam. 
The  lease  for  the  house  was  transferred  to  Town's  sureties  with 
the  complainant's  consent,  and  the  rent  then  due  was  about 
$400.  Town  not  only  failed  to  comply  with  his  contract,  as  to 
the  furniture  which  he  received  from  the  complainant,  but  he 
carried  away  and  destroyed  a  large  portion  of  it,  injured  the 
tavern-house,  &c.  On  the  23d  of  November,  1832,  Town's 
sureties  transferred  to  the  complainant,  in  discharge  of  their 
liability,  the  tavern-house  and  property  received  by  them  as 
aforesaid. 

The  lease,  inventories,  transfers,  &c.,  are  made  a  part  of 
the  bill. 

Toicn,  after  the  said  transfer  to  his  sureties,  being 
[*462]  indebted  *to  various  persons,  fraudulently  confessed 
judgments  in  their  favour  for  their  respective  claims. 
(These  judgments,  between  twenty  and  thirty,  and  in  favour  of 
nearly  as  many  creditors,  are  here  set  out.)  At  the  same  time. 
Town  &  PuUiam  confessed  several  judgments  in  favour  of  their 
creditors.  (These  judgments,  also,  are  here  set  out.)  Exe- 
cutions on  the  judgments  against  To?j}n,  and  against  Town  & 
PuUiam,  were  issued  and  put  into  the  hands  of  two  consta- 
bles, and  were  levied  indiscriminately  on  the  furniture  of  the 
complainant  delivered  to  Town  as  aforesaid,  on  the  property 
transferred  to  Town's  sureties,  and  on  that  of  Town  &  PuUiam; 
and  the  property  thus  levied  on  was  advertised  for  sale  by  the 
officers. 

PuUiam  is  required  to  set  forth  the  partnership  transactions, 
&G.,  and  Town,  Town  &  PuUiam,  and  the  executfon-plaintiffs, 
are  made  defendants.  The  bill  prays  for  an  injunction  against 
the  further  proceedings  of  the  execution-creditors  and  the 
officers,  and  for  general  relief. 

PuUiam  filed  his  answer,  confessing  the  allegations  in  the 
bill  so  far  as  his  knowledge  extended,  and  filed  interrogatories 
in  the  nature  of  a  cross-bill.  Town  made  no  answer,  and  the 
bill  was  demurred  to  by  the  execution-plaintiffs.  The  causes 
of  demurrer  were:  1.  That  the  complainant  claimed  the 
property  levied  on  as  his  own,  and  his  remedy  was  therefore  at 
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law;  2.  That  the  charging  Town  with  fraudulently  procuring 
goods  on  credit,  &c.,  committing  waste,  &c.,  and  the  requiring 
Toion  and  Town  &  Pulliam  to  answer,  &c.,  are  attempts  to  join 
in  the  bill  several  matters  of  different  natures  against  several 
defendants.  The  demurrer  was  sustained,  the  injunction  which 
had  been  granted  in  vacation  was  dissolved,  and  the  bill,  as  to 
the  execution-plaintiffs,  dismissed.  A  motion  by  Pulliam  for 
an  answer  to  his  cross-bill  was  overruled,  and  his  cross-bill 
considered  as  dismissed. 

M'KiNNEY,  J.,  after  giving  a  statement  of  the  case,  pro- 
ceeded as  follows: 

The  principal  question  to  be  settled  in  this  case  is.  Does  the 
bill  of  Henderson  show  that  he  is  without  relief  at  law,  and 
that  a  court  of  equity  should  interpose?  The  complainant 
contends  that  the  case  presented  by  the  bill  is  peculiarly  aj^pro- 
priate  to  a  court  of  equity,  and  in  support  of  his  position 
assumes  several  grounds,  each  of  which  in  the  course  of  this 
examination  will  be  noticed.  The  object  of  the  bill  is  to 
protect  from  sale  certain  personal  property,  levied  on 
[*463]  by  executions  against  Town,  *and  against  Toicn  & 
Pulliam.  A  part  of  this  property  is  claimed  by  Hen- 
derson,  by  a  transfer  made  to  him  by  the  sureties  of  Town,  and 
the  residue  is  claimed  on  original  ownership,  and  a  denial  of 
the  divestment  of  his  right  by  the  possession  of  Town,  and  of 
Toum  &  Pulliam. 

The  rule  is  well  settled  that  relief  will  not  be  granted  in 
chancery  when,  at  law,  a  complete  remedy  is  afforded.  3  Atk., 
740;  3  Bro.  Pari.  Gas.,  525;  Mitf  PL,  111;  Cunningham  v. 
Caldwell,  Hard.,  123;  Waggoner's  Trustees  v.  M' Kinney  et  al,, 
1  Marsh.  R.,  479. 

It  is  also  as  well  settled  that  chancery  will  not  entertain  a 
bill  when  personal  property  is  the  subject-matter,  unless  in 
some  peculiar  cases;  nor  will  it  interpose  and  enjoin  the  sale 
of  personal  property,  taken  in  execution,  either  on  the  ground 
that  it  is  not  the  property  of  the  defendant  in  the  execution, 
but  belongs  to  a  third  person,  or  that  it  belongs  to  the  com- 
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plainant,  unless  it  be  shown  that  if  the  property  were  sold  the 
complainant  would  be  without  remedy  at  law.  Nesmieth  v. 
Bowkr,  3  Bibb,  487 ;  Kendrick  v.  Arnold,  4  Bibb,  235. 

The  remedy  at  law  must  not  only  be  incomplete,  but  the 
-damages  not  an  adequate  compensation,  to  authorize  a  Court 
of  equity  to  interpose.  In  the  case  of  Bowyer  v.  Creigh,  3 
Rand.  Rep.,  25,  the  question  of  jurisdiction  is  fully  examined, 
and  the  position  sustained,  that  equity  interferes  in  no  case 
where  the  plaintiff  claims  as  encumbrancer  merely,  and,  where 
he  claims  as  owner,  only  in  those  cases  where,  from  the  peculiar 
nature  of  the  property  and  circumstances  of  the  case,  the 
remedy  at  law  is  incomplete.  In  the  cases  of  Wilson  v.  Buller, 
3  Munf.  Rep.,  559,  Scott  et  ux.  v.  Halliday,  5  Id.,  103,  and 
Sampson  v.  Bryce,  5  Id.,  175,  in  which  equity  exercised  juris- 
diction, the  plaintiff  claimed  the  property,  not  as  security  for 
money,  but  as  belonging  of  right  to  himself,  and  this  property 
was  slaves;  for  this  property  being  capable  of  possessing  moral 
qualities,  and  thus  rendered  invaluable,  it  was  considered  that 
damages  would  not  be  an  adequate  compensation.  The  Court 
in  Bowyer  v.  Creigh  review  the  grounds  of  chancery  jurisdic- 
tion, and  among  others,  present  the  following:  "Where, 
pending  a  litigation,  the  property  in  dispute  is  in  danger  of 
being  lost,  and  the  powers  of  the  court  in  which  the  contro- 
versy depends   are   insufficient   for   the   purpose,  equity  will 

interpose  to  preserve  it."  "Equity  exercises  a  juris- 
[*464]     diction  to  put  an  end  to  the  ^oppression  of  repeated 

litigations,  after  satisfactory  determinations  of  the 
question,  upon  the  principle  interest  reipublicce  ut  sit  finis 
litium."  It  would  thus  seem  that,  in  cases  of  personal  property, 
the  interposition  of  a  court  of  equity  is  rare,  and  only  occurs 
when  the  legal  remedy  is  incomplete,  and  damages  are  not  an 
adequate  compensation.  The  case  in  3  P.  Wms.,  390,  of  the 
ancient  silver  altar  piece,  in  1  Vern.,  273,  of  the  horn  by 
which  an  estate  was  held,  in  3  Ves.,  70,  of  the  silver  tobacco 
box  belonging  to  a  club  and  some  others,  and  in  Virginia,  of 
slaves,  are  examples  of  such  interference  afforded  by  the  books, 
and  show  that  in  those  cases  the  remedy  at  law  was  incompleta 
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Those  cases  rest  upon  their  own  peculiar  grounds,  and  do  not 
affect  the  rule  laid  down. 

It  is,  however,  said  that  this  is  a  bill  of  peace,  thus  giving 
jurisdiction  to  a  court  of  chancery,  and  therefore  the  injunc- 
tion was  correctly  granted,  and  should  not  have  been  dissolved. 
As  this  position  was  strongly  urged,  it  would  seem  to  require 
particular  examination.  Maddock,  in  1  vol.,  p.  166,  says, 
"Bills  of  peace  are  made  use  of  where  a  person  has  a  right 
which  may  be  controverted  by  various  persons,  at- different 
times,  and  by  different  actions,  and  the  Court  Mall  thereupon 
prevent  a  multiplicity  of  suits  by  directing  an  issue  to  determine 
the  right,  and  ultimately  an  injunction.  Another  occasion 
where  a  bill  of  this  kind  is  resorted  to  is,  where  there  have 
been  repeated  attempts  to  litigate  the  same  question  by  eject- 
ment and  repeated  and  satisfactory  trials,  in  which  cases  the 
Court,  upon  such  a  bill,  preferred  by  all  the  parties  interested, 
or  by  some  of,  them  in  the  names  of  themselves  and  the  rest, 
will  grant  a  perpetual  injunction  to  restrain  further  litigation." 
The  examples  and  authorities  referred  to  by  Maddock  show 
the  kind  of  right  to  which  the  text  applies.  It  is  that  whicli 
exists  between  lords  of  manors  and  their  tenants,  and  between 
tenants  of  one  manor  and  another.  Mayor  of  York  v.  Pilking- 
ton,  1  Atk.,  282;  Ld.  Tenham  v.  Herbert,  2  Atk.,  483.  Such 
bills  also  lie  for  duties,  as  in  the  case  of  the  City  of  London  v. 
Perkins,  where  the  city  of  London  brought  only  a  few  persons 
before  the  Court,  who  dealt  in  those  things  whereof  the  duty 
was  claimed,  to  establish  a  right  to  it.  1  Harr.  C,  127. 
"Where  a  bill  was  brought  by  one  tenant  of  a  manor,  sug- 
gesting a  custom  for  the  tenants  of  the  manor  of  A  (of  which 

he  was  one),  to  cut  turves  in  the  manor  of  jB  to  quiet 
L'^465]     him,  and  to  have  an  *issue  directed  as  to  the  right, 

the  Court  said,  '  this  bill  is  improper  and  inconsistent 
with  the  nature  and  end  of  a  bill  of  peace,  which  is,  that  where 
several  persons  having  the  same  right  are  disturbed,  on  appli- 
cation to  the  Court  to  .prevent  expense  and  multiplicity  of 
suits,  issues  will  be  directed,  and  one  or  two  determinations 
will  establish  the  right  of  all  parties  concerned,  on  the  foot  of 
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one  common  interest,  and  the  bill  is  preferred  by  all  the  parties 
interested,  or  a  determinate  number  in  the  name  of  themselves 
and  the  rest;  but  in  this  case  one  only  brings  the  bill  on  the 
general  right,  and  not  on  the  foot  of  any  particular  right,'  and 
therefore  the  bill  was  dismissed  with  costs."  1  Madd.,  172. 
So  a  bill  of  this  kind,  after  five  trials  in  ejectment,  and  verdicts 
in  all  of  them,  has  been  entertained,  and  a  perpetual  injunction 
granted.     Ld.  Bath  v.  Sherwin,  Pr.  Ch.,  261. 

In  the  cases  in  which,  to  prevent  a  multiplicity  of  suits, 
chancery  has  entertained  jurisdiction,  the  plaintiff  ought  to 
establish  his  right  by  a  determination  of  a  court  of  law  in  his 
favour,  before  his  bill  in  equity.     Mitf.  PL,  128. 

The  case  of  the  Trustees  of  Huntington  v.  NicoU,  3  Johns. 
R.,  566,  has  been  cited  by  the  complainant  as  sustaining  the 
bill.  Between  that  case  and  the  present,  little  if  any  analogy 
is  perceived.  In  that  case  several  actions  of  trespass  were 
brought,  and  the  subject-matter  was  land.  A  verdict  in  one 
case  was  found,  and  the  other  cases  were  ready  for  trial,  and 
from  the  nature  of  the  respective  claims,  litigation  would  not 
have  been  arrested  by  the  suits  then  pending.  The  jurisdic- 
tion of  equity,  in  that  case,  was  founded  on  one  verdict,  the 
pendency  of  several  actions,  the  liability  to  others,  the  great 
expense  attending  those  actions,  and  from  the  case  being  within 
the  rule  laid  down  in  Tenham  v.  Herbert,  2.  Atk.,  483,  that 
there  were  some  cases  in  which  a  man,  by  a  bill  of  peace, 
might  come  into  chancery  before  his  right  was  established  at 
law.  The  distinction  was  applied  to  disputes  between  lords  of 
manors  and  their  tenants,  and  between  the  tenants  of  one 
manor  and  another.  The  Court  in  New  York,  even  with  this 
distinction,  was,  however,  divided  as  to  the  jurisdiction. 

From  this  view  of  the  law,  the  bill  before  us  is  not  entitled 
to  the  character  of  a  bill  of  peaee,  and  cannot  be  regarded 
as  one. 

It  is  further  urged  by  the  complainant  that  equity  will, 

pending  litigation,  where   property,  the   subject   of 

[*466]     litigation,  is  in  ^danger  of  being  lost,  interpose  and 

preserve   it.     This    is    unquestionably    a    ground    of 
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jurisdiction,  as  previously  noticed,  but  it  is  obviously  not 
presented  by  the  case  before  us.  The  litigation  pending,  such, 
as  required,  cannot  be  supposed  to  apply  to  the  present  case, 
and  the  record  does  not  furnish  evidence  of  any  other.  This 
suit  does  not  constitute  such  pending  litigation,  for  our  courts 
of  chancery  are  fully  competent  to  make  all  necessary  orders, 
and  to  adopt  effective  means  for  the  preservation  of  property, 
the  subject  of  litigation  in  them.  The  litigation  is  such  as  is 
pending  in  some  other  court,  whose  powers  are  unequal  to  that 
object. 

Another  ground  is  assumed;  that  the  transfer  by  Tovm  to 
his  sureties  amounted  to  a  mortgage  or  security  to  indemnify 
them  against  their  liability  to  the  complainant,  and  that  the 
transfer  by  the  sureties  to  the  complainant  did  not  change  the 
nature  of  that  transaction,  and  that,  consequently,  the  com- 
plainant should  enjoy  all  the  advantages  of  a  mortgagee,  and 
be  entitled  to  relief  in  a  court  of  equity. 

To  this  position  two  objections  arise:  1.  It  does  not  appear 
that  the  transfer  was  a  mortgage,  or  in  the  nature  of  a  mort- 
gage; 2.  That  if  it  were  a  mortgage,  the  conclusion  of  juris- 
diction would  not  follow. 

The  bill  does  not  aver  that  the  transfer  was  conditional,  and 
on  its  face  it  is  absolute.  There  is  no  averment  that  a  defeai- 
sance  was  executed,  qualifying  the  transfer,  and  no  instrument 
of  that  kind  is  made  an  exhibit.  We  are  referred  to  Crum- 
haugh  v.  Smock,  1  Blackf,  305.  That  case  scarcely  has  a 
feature  resembling  the  one  before  us.  That  was  a  suit  in 
equity  to  foreclose  the  equity  of  redemption  in  a  lot  in 
Indianapolis.  The  assignment  of  the  certificate  for  the  lot 
was  absolute,  but  the  assignee,  on  the  same  day,  executed  to 
the  assignor  a  bond  binding  himself  to  reassign  the  certificate 
on  payment  of  the  money  lent  with  interest.  The  assignment 
under  these  circumstances  was  considered  as  a  security  in  the 
nature  of  a  mortgage. 

The  second  objection  would  seem  to  be  fully  answered  by 
turning  to  the  case  of  Bowyer  v.  Creigh,  3  Rand.  Rep.,  25 
That  case  was  as  follows:     Caldwell  being  deeply  indebted, 
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and  suits  depending  against  him  for  a  great  amount,  on  which 
it  was  known  judgments  would  go  against  him  in  the  following 
3Iay,  executed  in  A'pril,  1820,  a  deed  of  trust  to  John 
[*467]  B.  Caldwell  *for  the  security  of  a  debt  due  to  Bowyer, 
conveying  a  tract  of  land  in  Ohio,  and  all  his  personal 
property.  The  creditors  obtained  judgments,  and  had  execu- 
tions levied  on  a  part  of  the  property  conveyed  to  the  trustee. 
The  trustee  and  the  cestui  que  trust  filed  a  bill  of  injunction  to 
stop  the  sale,  claiming  the  property  as  a  security  for  their  debt. 
The  injunction  was  dissolved,  and  the  Court  held  that  a  court 
of  chancery  had  no  jurisdiction,  because  the  law  gave  complete 
remedy.  The  other  cases  cited  during  this  examination,  all  go 
to  establish  the  same  doctrine. 

These  are  the  most  prominent  positions  taken  to  sustain  the 
bill,  and  are  obviously  insufficient. 

The  case  presented  shows  a  struggle  between  Town  and  his 
sureties,  and  between  Henderson  and  Toion  &  Pulliam  and  the 
creditors  of  the  latter;  and  as  the  case  is  not  one  in  which 
chancery  has  jurisdiction,  and  as  the  dismissal  of  the  bill  does 
not  prejudice  the  rights  of  the  respective  parties,  we  think  the 
Circuit  Court  was  correct  in  dissolving  the  injunction  and 
dismissing  'the  bill,  not  only  of  Henderson,  but  of  Pulliam. 
The  complainant,  if  his  case  was  proper  for  a  court  of  chancery, 
has  made  unnecessary  parties,  and  parties  also,  who,  from  the 
showing  of  the  bill,  were  unconnected  with  the  principal 
transaction.  Enteriaining  this  view,  a  majority  of  the  Court 
consider  it  unnecessary  to  enter  into  a  particular  examination 
of  the  bill,  or  to  express  an  opinion  of  the  claim  asserted  by 
Henderson. 

Stevens,  J. — In  this  case  I  am  compelled  to  dissent  from 
the  Court.  This  I  do  with  great  reluctance  and  due  deference, 
being  well  aware  that  the  judge  who  dissents  must  be,  and 
always,  is,  presumed  to  be  in  the  wrong.  But  not  being  willing 
to  shrink  from  anything  that  in  my  humble  and  weak -opinion 
appears  to  be  my  duty,  I  shall,  in  as  few  words  as  I  can,  give 
my  views  of  the  case.     [A  statement  of  the  case  is  here  given. 1 
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The  question  before  this  Court  is,  Whether  the  demurrer  to 
the  bill  was  correctly  disposed  of? 

I  will  dispose  of  the  last  assigned  cause  of  demurrer  first. 
As  it  respects  so  much  of  the  last  cause  of  demurrer  as  relates 
to  the  improper  joinder  of  Town,  and  Jhwn  &  Pulliam,  as 
defendants,  there  is  no  error;  the  bill  is  good  as  to  that.  They 
may  correctly  be  made  defendants,  although  the  bill  might, 
perhaps,  be  sufficient  without  them.  The  claim  of 
[*468]  the  complainant  to  *the  goods  in  question,  and  the 
rights  of  the  other  defendants  under  their  several 
executions,  are  such  as,  at  least  indirectly,  connect  Town  and 
Town  &  Pulliam  with  the  transaction;  and  the  complainant 
might  or  might  not  make  them  defendants,  at  his  pleasure.  As 
to  the  other  branch  of  that  objection,  it  is  different.  All  that 
part  of  the  bill  which  relates  to  the  fraudulent  conduct  of 
Town,  unconnected  with  his  dealings  with  those  other  de- 
fendants, in  contracting  said  debts,  confessing  said  judgments, 
issuing  said  executions,  and  making  the  levy  on  said  goods,  is 
entirely  irrelevant  to  the  rights  and  interests  at  issue  between 
the  complainant  and  these  defendants,  and  cannot  be  joined 
This,  however,  does  not  vitiate  the  bill  as  to  these  defendants; 
the  whole  of  those  statements  and  everything  connected  with 
them  are  mere  surplusage,  and  might  be  stricken  out.  It  in 
no  way  affects  the  complainant's  right  to  the  goods,  nor  the 
interests  of  these  defendants  under  their  executions.  Those 
statements  form  no  part  of  the  gravamen  of  the  complainant's 
complaint. 

The  first  cause  of  demurrer  is  of  more  importance;  it  pre- 
sents some  difficulty,  and  is  not,  perhaps,  clear  of  doubt. 

It  is  a  general  principle,  clear  of  doubt  or  uncertainty,  that 
where  a  party  has  a  complete  remedy  at  law,  equity  has  no 
jurisdiction.  But  to  that  general  rule  there  are  numerous 
exceptions,  all  well  known  to  the  books  and  to  every  lawyer. 
To  oust  the  jurisdiction  of  equity,  the  remedy  at  law  must  not 
only  in  general  terms  be  complete,  but  it  must  be  in  all  things 
equally  complete,  effective  and  salutary. 
,  This  is  a  bill   in   the   nature  of  a  bill  of  peace,  to  settle  a 
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right  and  to  prevent  a  multiplicity  of  suits  at  law.  The  com- 
plainant is  in  possession  of  these  goods,  and  claims  $1,190.28 
worth  of  them  as  his  own,  and  the  remainder  as  mortgaged  to 
secure  the  payment  of  $400  certain  rent,  besides  an  uncertain 
sum  in  damages.  These  execution-plaintiffs,  who  have  levied 
on  and  seized  those  goods,  consist  of  twenty-seven  distinct  and 
different  firms  and  individual  creditors,  claiming  under  twenty- 
seven  separate  and  distinct  interests  and  judgments,  &c.;  and 
to  settle  this  controversy  by  suits  at  law  there  must  be  twenty- 
seven  separate  and  distinct  suits.  And  again,  these  twenty- 
seven  several  execution-plaintiffs  may  select  their  own ,  time 
when  they  will  have  the  right  to  these  goods  tried;  they  may 

release  their  present  levies  and  levy  again  when  it 
[*469]     *suits  them ;  there  is  no  power  in  a  court  of  law  to 

compel  a  final  settlement  of  all  these  claims  with  one 
suit,  or  at  one  time. 

A  bill  of  peace,  say  the  books,  may  be  made  use  of  when  a 
person  has  a  right  which  may  be  controverted  by  different  per- 
sons in  different  suits,  or  where  it  may  be  controverted  by  the 
«ame  person  at  different  times,  and  in  such  cases  courts  of  equity 
will  interfere  for  the  sake  of  peace,  and  to  prevent  a  multi- 
plicity of  law  suits.  1  Madd.,  under  that  head ;  Bevonsher  v. 
Newenham,  2  Sch.  &  Lef.,  208.  In  the  case  of  Tenham  v. 
Herbert,  2  Atk.,  483,  Lord  Hardwiche  says,  it  is  certain  where 
a  man  sets  up  a  right  in  himself,  and  where  the  persons  who 
controvert  it  with  him  are  numerous,  and  he  can  not,  by  one 
or  two  actions  at  law,  quiet  the  right  of  each  separate  claimant, 
he  may  come  into  equity,  and  that  Court  will  direct  an  issue  to 
determine  the  right,  and  that  determination  shall  be  made  to 
determine  the  rights  of  all.  In  Mitford's  PI.,  147,  it  is  said 
by  that  great  man,  Lord  JRedesdale,  that  a  demurrer  to  a  bill 
will  not  lie  for  joining  distinct  claims  in  one  bill,  if  the  com- 
plainant claim  one  general  right,  which  is  controverted  by 
several  defendants,  for  he  is  entitled  to  have  such  a  bill.  In 
the  case  of  Elridge  v.  Hill,  2  Johns.  Ch.  Eep,,  281,  it  is  said 
that  a  bill  of  peace  will  be  allowed  where  the  persons  who  con- 
trovert the  title  of  the  plaintiff  are  so  numerous  as  to  render 
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an  issue  in  chancery  proper  to  save  a  multiplicity  of  ?aits  a1 
law.  In  the  case  of  Huntington  v.  Nicoll,  3  Johns.  Rep,,  595, 
Judge  Spencer  says,  that  where  the  complainant  claims  under 
one  general  right,  which  is  controverted  by  several  distinct 
persons,  and  where  each  suit  would  only  determine  the  indi- 
vidual right  in  question  in  that  suit,  equity  has  jurisdiction  in 
order  to  put  an  end  to  oppression  or  to  a  multiplicity  of  suits. 

From  this  view  of  the  authorities  and  the  reason,  I  am  satis- 
fied that  the  complainant  is  entitled  to  the  benefit  of  his  bill, 
and  that  the  demurrer  should  have  been  overruled. 

There  is,  however,  another  view  which  may  be  taken  as  to 
part  of  this  case.  It  appears  to  be  a  matter  of  controversy 
between  the  parties,  whether  the  complainant  holds  the  goods 
he  received  from  the  sureties  of  Town  under  an  absolute  pur- 
chase and  sale,  or  under  a  mortgage.  The  defendants  aontend 
that  the  sale  and  delivery  by  Town  to  his  sureties  were  absolute 
and  not  by  way  of  a  mortgage;  that  the  instrument  of  writing 
conveying  them  is  an  absolute  bill  of  sale,  and  not  a 
[*470]  mortgage;  and  *that  the  sureties  in  like  manner  sold 
them  absolutely  to  the  complainant.  The  complainant 
would  seem  to  insist,  that  the  instrument  of  writing  conveying 
them  is  a  mortgage,  and  not  an  absolute  bill  of  sale.  "Which 
of  these  parties  is  correct,  is  a  matter  entire  mmaterial  in 
deciding  upon  the  demurrer.  If  the  sale  by  Ihwn  to  his 
sureties  was  absolute,  and  the  sale  by  the  sureties  to  the  com- 
plainant absolute  likewise,  then  the  goods  absolutely  belong  to 
the  complainant,  and  stand  upon  the  same  footing  with  the 
other  goods  in  dispute.  But  if  they  are  held  under  a  mortgage, 
the  state  of  the  title  may  perhaps  be  somewhat  different,  but 
the  case  as  to  this  demurrer  is  not  changed.  A  mortgage  is  a 
conveyance  by  the  mortgagor  of  his  title  and  interest  in  the 
goods  to  the  mortgagee,  and  it  becomes  an  absolute  interest  at 
law  if  not  redeemed  at  the  appointed  time;  and  in  cases  of  a 
mortgage  on  goods  and  chattels,  the  equity  of  redemption  of 
the  mortgagor  is  not  subject  to  be  seized  and  sold  on  execution ; 
the  only  relief  the  creditor  has  is  by  a  bill  in  equity.     If  then 
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the  complainant  holds  under  a  mortgage,  the  parties  are  in  the 
right  court.  , 

The  case  of  Bowyer  v,  Oreigh,  3  Rand.,  25,  is  much  relied 
on  to  sustain  the  demurrer  to  the  bill  in  this  case.  That  case 
is  totally  unlike  the  case  now  before  us  in  its  facts,  and  also  in 
the  law  that  governed  the  decision  of  the  Court.  The  Court, 
■  in  that  case,  bottomed  their  decision  on  three  distinct  and 
specific  facts,  neither  of  which  exists  in  this  case.  The  first 
point  made  by  the  Court  in  that  case  was,  that  the  main  and 
principal  fact  in  the  bill  was  untrue.  Now,  there  is  nothing 
like  that  can  come  under  consideration  in  the  decision  of  this 
demurrer;  the  facts  of  the  bill  are  taken  to  be  true — at  least 
they  cannot  be  taken  to  be  false.  The  second  point  made  by 
the  Court  in  that  case  was,  that  it  wi'S  clear  and  palpable  that 
the  deed  under  which  the  complainant  claimed  was  made  for 
the  express  purpose  of  cheating,  defrauding,  and  hindering 
creditors.  No  such  thing  appears  in  this  case ;  no  evidence  has 
been  taken,  nor  is  there  anything  in  the  record  that  even  raises. 
«uch  a  suspicion.  ■  And  the  third  and  last  point  made  by  the 
Court  in  that  case  was,  that  the  complainant  had,  under  the 
Virginia  laws  and  practice,  complete  and  ample  remedy  at  law 
in  one  single  action.  The  Court  details  and  shows  the  pro- 
ceedings under  the  Virginia  laws,  by  which  the  complainant  in 
that  case  could  have  had  complete  remedy  at  law,  in  a 
[*471]  single  suit;  but  we  have  *no  such  law  or  practice. 
There  is,  then,  nothing  in  that  case  that  in  the  least 
conflicts  with  this  opinion. 

The  judge,  however,  in  his  argument  upon  general  rules 
and  principles  says,  that  in  no  case  can  a  claimant  who  claims 
as  a  mere  incumbrancer,  go  into  a  court  of  equity.  It  is  at 
least  doubtful  what  his  honor  means,  and  therefore  it  is  hard 
to  know  whether  he  is  sustained  by  the  books  or  not.  One 
thing  however  is  certain,  if  he  means  that  the  equity  of 
redemption  in  mortgaged  goods  and  chattels  can  be  seized  and 
sold  on  execution,  he  is  in  direct  conflict  with  the  highest 
authorities;  the  relief  in  such  cases  is  by  a  bill  in  equity,  at 
least  so  say  the  books. 


471  SUPREME  COUUT  OF  IXDIx\^:a. 

Bouche  V.  liyan,  in  Error. 

As  to  the  cross-bill  of  Pulliam,  one  of  the  defendants,  about 
which  something  has  been  said,  it  is  only  necessary  to  say  that 
it  was  correctly  dismissed;  it  cannot  be  coupled  with  this  suit; 
the  interests  and  issues  under  this  bill  being  in  all  things 
distinct,  and  unconnected  with  the  interests  j^ut  in  issue  by 
that  cross-bill. 

Before  closing,  it  is  proper  that  I  should  notice  an  objection 
which  w^as  urged  in  argument.  It  was  said  that  courts  of 
chancery  should  always  lean  strongly  against  withdrawing  the 
trial  of  such  cases  as  these  from  a  court  of  law.  In  answer  to 
that,  it  is  only  necessary  to  say  that  bills  of  this  character  do 
not  interfere  with  the  mode  of  trial.  It  is  a  proceeding  to 
prevent  a  multiplicity  of  trials  on  the  precise  same  titles;  to 
prevent  the  complainant  from  being  unnecessarily  vexed  and 
harrassed  when  he  is  willing  to  put  an  end  to  the  litigation  by 
a  fair  legal  adjudication;  a  proceeding  to  prevent  unnecessary 
delay,  doubt,  and  expense,  and  put  a  final  quietus  on  the  con- 
troversy. A  single  issue  is  made  up  which  embraces  the 
whole  merits,  and  is  sent  to  a  court  of  law  for  trial,  the  event 
of  which  all  the  parties  are  compelled  to  abide.  All  the  parties 
litigant  are  parties  to  the  trial  of  that  issue,  and  the  chancellor 
may  grant  as  many  new  trials  of  that  issue  as  he  thinks  justice 
requires,  if  there  is  any  proper  ground  for  dissatisfaction  or 
good  cause  f  r  a  new  trial:  hence  that  objection  is  wholly 
groundless. 

Per  Curiam. — The  decree  is  affirmed,  with  costs. 

W.  W.  Wick  and  C.  Fletcher,  for  the  appellant. 

J.  Morrison  and  H.  Brown,  for  the  appellees. 


Bouche  v.  Ryan,  in  Error. 

IF  the  plaintiff  is  an  infant,  the  form  of  the  writ  may  be 
the  same  as  in  other  cases,  but  the  declaration  must  be  by 
guardian  or  next  friend  (1). 
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A  defendant,  by  obliging  the  plaintiff  to  give  security  for 
costs^  does  not  waive  the  right  to  plead  the  infancy  of  the 
plaintiff  in  abatement. 

An  infant  plaintiff  is  not  liable  for  costs.     1  Tidd,  72. 

(1)  Vide  note  (4)  to  Findley  v.  Buchanan,  Vol.  l,of  these  Kep.,  13;  Shirley 
V.  Hagar,  Ante,  p.  225. 


Ennis  v.  Waller. 


Judicial  Sales — Suit  for  Purchase-Money. — In  an  action  by  a  sheriff 
for  the  purchase-money  of  land  sold  by  him  on  execution,  the  judgment 
and  proceedings  on  which  the  execution  Issued,  must  be  averred  in  the 
declaration  and  proved  on  the  trial. 

Same. — In  such  an  action,  the  sheriff's  return  to  the  execution  must  be  stated 
in  the  declaration. 

Same— Statute  of  Frauds. — Sheriffs'  sales  of  real  estate  are  within  the 
statute  of  frauds  (a). 

APPEAL  from  the  Daviess  Circuit  Court. 

Stevens,  J. —  Waller,  as  sheriff,  &c.,  declared  against  Ennis 
in  an  action  of  assumpsit.  The  declaration  originally  con- 
tained four  counts,  but  the  third  and  fourth  counts  are  not  now 
before  the  Court,  having  been  finally  disposed  of  in  the  Court 
below  on  demurrer. 

The  allegations  in  the  first  two  counts  are  in  substance  as 
follows:  That  Waller,  the  plaintiff,  was  sheriff,  &c.;  that  on 
the  5th  day  of  October,  1831,  'a  writ  of  venditioni  exponas 
issued,  &c.,  directed  to  him  as  such  sheriff,  commanding  him 
to  sell  certain  lands,  &c.,  described  and  set  out  in  the  writ, 
which  lands,  it  was  recited  in  the  writ,  had  been  levied  on  by 
a  writ  of  fieri  facias  to  satisfy  a  judgment  in  the  Circuit  Court 
of  the  county  of  Martin,  in  favour  of  Elizabeth  Shelmire 
against  Frederick  Sholts  and  .others,  for  the  sum  of 
[*473]  $756.41  *debt  and  twenty-three  dollars  and  twenty- 
one  cents  costs ;  that  said  writ  of  venditioni  exponas 
duly  came  to  his  hands,  and  in  pursuance  of  its  commands  he 


la)     Hunt  v.  G^egg,  8  Blackf.,  105. 
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legally  sold  said  lands  under  said  writ,  and  that  the  said  EnniSy 
the  defendant,  became  the  purchaser  of  part  of  those  l^nds, 
that  is,  a  certain  quarter  section  of  land  which  is  described  by 
its  numbers,  &c.,  for  the  sum  of  $350;  that  he  then  and  there, 
with  the  knowledge  and  consent  of  Ennis,  endorsed  on  said 
writ  that  he  had  sold  the  said  quarter  section  of  land  to  hrm, 
the  said  Ennis,  for  the  sum  of  $350;  and  that  he  shortly  after- 
wards made,  executed  and  tendered  to  him,  the  said  Ennis,  the 
proper  and  legal  conveyance,  but  he  refused  to  take  it,  and  alsc 
refused  to  pay  the  purchase-money,  &c.  Ennis,  the  defendant, 
pleaded  three  several  pleas;  1st,  Non-assumpsit;  and  secondly 
and  thirdly,  special  pleas  in  bar.  The  special  pleas  were 
demurred  to  and  the  demurrers  sustained  by  the  Court;  upon 
the  plea  of  non-assumpsit,  issue  was  joined,  a  jury  trial  had,, 
and  a  verdict  and  judgment  rendered  for  the  plaintiff. 

The  whole  of  the  evidence  given  bv  the  plaintiff  to  the  jury 
is  spread  upon  the  record  by  a  bill  of  exceptions,  by  which  it 
appears  that  no  evidence  went  to  the  jury  of  any  judgment, 
record  or  proceeding  anterior  to  the  writ  of  venditioni  exponas. 
The  writ  of  venditioni  exponas,  and  the  proceedings  of  the 
sheriff  on  that  writ,  constitute  the  whole  of  the  evidence  given. 

It  appears,  also,  by  a  bill  of  exceptions,  that  the  defendant 
asked  the  Court  to  instruct  the  jury  that  the  contract  and  sale 
were  within  the  statute  of  frauds^^  being  a  sale  of  lands,  and 
that  unless  the  agreement  or  some  memorandum  thereof  was  in 
writing,  the  action  could  not  be  sustained.  He  also  asked  the 
Court  to  further  instruct  the  jury  that  the  plaintiff  could  not 
recover  unless  he  produced  the  record,  or  legal  evidence  of  the 
record,  of  the  judgment  and  proceedings  on  which  the  writ 
under  which  he  claimed  is  bottomed.  Both  of  these  instructions- 
the  Court  refused. 

Various  other  exceptions  and  objections  appear  of  record, 
and  several  other  weighty  points  are  urged  upon  this  Court  for 
consideration,  but  they  have  not  been  sufficiently  examined  to 
decide  upon  them,  such  decision  being  considered  unnecessary 
in  this  case.  This  opinion  is  confined  to  the  objections  arising, 
out  of  what  is  already  above  stated. 
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[*474]  *The  first  question  is,  were  the  demurrers  to  the 
defendant's  pleas  correctly  sustained? 

The  pleas  are  obviously  insufficient,  and  the  demurrers  to 
them  would  be  well  taken  if  the  plaintiff  had  a  sufficient 
declaration.  His  declaration,  however,  is  radically  defective, 
and  therefore  he  can  not  complain  of  the  insufficiency  of  the 
pleas :  although  the  pleas  may  be  a  nullity,  yet  the  plaintiff  is 
not  entitled  to  a  judgment,  and  no  default  of  the  defendant  in 
his  pleadings  can  enable  him  to  recover;  hence  the  Court  erred 
in  sustaining  the  demurrers. 

The  plaintiff  claims  to  recover  by  virtue  of  an  official  sale 
made  by  him  as  sheriff,  &c.,  under  a  writ  of  venditioni  exponas, 
and  if  those  proceedings  do  not  vest  in  him  a  legal  cause  of 
action,  he  must  go  out  of  Court.  Now,  this  writ  of  venditioni 
exponas,  as  well  as  all  the  proceedings  of  the  sheriff  under  it, 
are  null  and  void,  and  give  no  legal  cause  of  action,  unless 
there  were  remaining  of  record,  unpaid,  unreversed,  and  in  full 
force,  just  such  a  judgment,  and  such  proceedings  as  are  recited 
In  said  writ,  and  before  the  plaintiff  can  recover  he  must  show 
upon  the  face  of  his  declaration,  by  special  and  substantive 
averments,  the  existence  of  these  facts.  Ennis  is  a  stranger  to 
the  judgment  and  proceedings,  and  is  not  presumed  to  be 
cognizant,  in  any  way,  of  them,  and  has  a  right  to  traverse  the 
facts. 

Again,  the  plaintiff  should  have  shown  and  alleged  in  his 
declaration  the  substance,  tenor  and  effect  of  the  return  he 
made,  as  sheriff,  to  the  writ  on  which  he  avers  he  made  his 
sale.  His  right  to  recover  the  purchase-money  in  his  own 
name  depends,  to  a  great  extent,  upon  that  return.  The 
defendant,  Ennis,  bid  off  the  land,  but  refused  to  pay  the 
money,  and,  under  that  state  of  facts,  the  sheriff  was  not  bound 
to  make  himself  liable  for  the  money ;  he  might,  if  he  chose  so 
to  do,  have  returned  that  the  property  remained  on  hand 
unsold  for  want  of  buyers;  and  if  he  did  so  return,  he  has  no 
cause  of  action  or  demand  against  the  purchaser  for  the 
purchase-money.  He  avers  that  he  did,  "with  the  knowledge 
and  consent  of  the  defendant,  endorse  on  the  writ  that  he  had 
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sold  said  quarter  section  of  land  to  him  for  the  sum  of  $350," 
but  he  does  not  say  that  he  made  any  such  return.  Under 
the  circumstances  of  the  case,  he  could  only  make  one  of 
two  returns.  He  either  returned  that  the  property 
[*475]  remained  on  hand  unsold  *for  want  of  buyers,  or 
that  he  had  made  the  sum  of  $350  by  the  sale  of  said 
land  to  the  defendant,  Ennis.  Now,  which  did  he  do?  It  is 
material  to  know;  but  his  declaration  is  silent.  This  sale  was 
made  by  the  sheriff  in  the  month  of  November,  1831,  after -the 
repeal  of  the  7th  section  of  the  act  of  the  20tli  of  January- 
1826,  entitled  an  act  amendatory  of  the  law,  &c.,  and  before 
the  passage  of  the  act  of  the  2d  of  February,  1833,  amending 
the  act  subjecting  real  and  personal  estate  to  execution,  and 
therefore  it  must  be  governed  by  general  principles,  without 
the  aid  of  those  enactments.  It  may,  however,  be  remarked 
that  the  case  is  not  brought  within  either  the  letter  or  meaning: 
of  either  of  those  enactments,  and  could  not  be  helped  out  by 
them  were  they  in  force. 

The  next  question  is,  should  the  Court  have  instructed  the 
jury  that  the  plaintiff  could  not  legally  recover,  unless  he 
produced  the  record,  or  legal  evidence  of  the  record,  of  the 
judgment  and  proceedings  on  which  the  writ  of  venditioni 
exponas  was  bottomed? 

This  is  determined  in  the  uffimative  in,  that  part  of  this 
opinion  which  relates  to  the  allegation  of  the  same  facts  in  the 
declaration.  Allegations  and  proofs  must  always  agree.  If  it 
were  material  to  aver  those  facts,  it  was  also  material  to  prove 
them;  and  if  they  ought  to  have  been  proved,  they  should  have 
first  been  stated,  in  a  traversable  form  and  manner,  in 'the 
declaration ;  the  Court,  in  refusing  this  instruction,  committed 
again,  in  part,  the  same  error  it  had  committed  in  sustaining 
the  demurrers  to  the  pleas. 

The  next  and  last  question  is,  should  the  Court  have 
instructed  the  jury  that  the  sales  of  a  sherift",  by  him  made  as 
sheriff,  under  a  writ  of  execution  founded  upon  a  judicial 
judgment  of  a  Circuit  Court,  are  within  tlie  statute  of  fnuuls? 

This  is  a  question  about  wiiieii   there  may,  perha])s,  be  some 
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diversity  of  opinions.  Lord  Hardwiche,  in  the  case  of  The 
Attorney  General  v.  Day,  1  Ves.  sen.,  218,  said  that  a  judicial 
sale  before  a  master  in  chancery  was  not  within  the  statute  of 
frauds;  but  the  case  in  which  he  made  the  remark  is  very 
obscurely  reported,  and  it  would  seem  rather  to  have  been  a 
consent  of  parties  made  in  open  Court,  entered  upon  the  record, 
and  confirmed  by  the  Court.  It  is  also  laid  down  in  general 
terms,   by  several   law  writers,  that  judicial   sales    before  a 

master  in  chancery  are  not  within  the  statute  of  frauds. 
[*476]     These  dicta,  it  is  *found,  are  all  bottomed  on  the 

dictum  of  Lord  Hardwicke;  but  neither  his  lordship, 
nor  any  of  his  copiers,  has  favoured  us  with  any  satisfactory 
reason  why  it  is  so,  and,  indeed,  it  is  not  easy  to  comprehend 
the  reason.  It  can  not  be  because  they  are  sales  at  auction, 
for  it  is  settled,  without  a  dissenting  dictum,  that  sales  at 
auction  are  as  much  within  the  statute  as  any  other  sales. 
And  in  the  sale  of  either  goods  and  chattels,  or  lands,  it  is  now 
well  settled  that  the  auctioneer  is  an  agent  for  both  the  vendor 
and  vendee,  and  that  his  memorandum  in  writing  of  the 
bargain  and  sale  will  satisfy  the  statute,  if  it  contain  a  full  and 
sufficient  contract,  and  is  signed  by  the  auctioneer;  that  is,  if 
it  contain  the  parties'  names,  a  full  and  sufficient  description 
of  the  land,  commodity,  or  thing  sold,  the  price  given,  and  the 
time  and  terms  of  payment.  Simon  v.  3Iotivos,  3  Burr.  Rep., 
1921;  1  Bl.  Rep.,  599;  Mnde  v.  Whitehouse,  7  East,  558; 
Heyman  v.  Neale,  2  Campb.  Rep.,  337;  1  Dane's  Dig.,  241; 
Clason  V.  Bailey,  14  Johns.  R.,  484;  White  v.  Proctor,  4 
Taunt.,  209 ;  Simonds  v.  Catlin,  2  Caines'  Rep.,  61 ;  Sugd.  on 
Vend.,  57-64. 

In  all  sales  at  auction  of  either  lands  or  goods,  the  person 
holding  the  auction  describes  the  land,  commodity,  or  thing 
offered  for  sale,  the  terms  and  time  of  payment,  and  the  bidder 
consummates  the  contract  by  bidding  the  price  he  will  pay, 
which,  added  to  the  terms  and  propositions  of  sale,  and  signed 
by  the  auctioneer,  makes  a  contract  in  writing  signed  by  the 
agent  of  both  parties,  and  satisfies  the  statute.  Catlin  v. 
Jackson,  8  Johns.  Rep.,  520,  550  (1). 
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In  South  Carolina,  in  the  case  of  Jenkins  v.  Hogg,  2  Const. 
Rep.,  821,  it  was  decided  that  a  commissioner's  sale  of  land, 
under  an  order  of  a  Court  of  chancery,  was  within  the  statute 
of  frauds,  but  that  the  commissioner  was  the  agent  of  both 
parties,  and  his  entry  in  the  sale-book  was  a  sufficient  memo- 
randum in  writing  to  satisfy  the  statute,  if  it  contained  a 
sufficiency,  and  was  signed  by  the  commissioner.  In  Kentucky, 
a  sale  of  lands  by  the  trustees  of  a  town  at  auction  was  decided 
to  be  within  the  statute  of  frauds,  and  that  the  trustees  were 
the  agents  of  both  parties,  but  that  their  entry  of  sale  in  their 
sale-book  did  not  satisfy  the  statute,  not  being  signed  by  them. 
Thomas  v.  Trustees,  &c.,  3  Marsh.,  298.  In  New  Hampshire, 
in  the  case  of  Slierburne  et  al.  v.  Shaw,  1  N.  Hamp.  Rep.,  157, 
it  is  decided  that  the  sale  of  lands  at  auction  are 
[*477]  within  the  statute,  and  that  *the  memorandum,  sale- 
book,  &c.,  of  the  auctioneer,  must  contain  a  full, 
ample  and  complete  description  of  the  lands  sold,  names  of  the 
parties,  price,  terms  of  payment,  &c.,  or  it  will  not  satisfy  the 
statute. 

It  is,  perhaps,  useless  to  furthei  multiply  authorities;  it  is 
undoubtedly  clearly  settled,  both  by  reason  and  judicial 
decision,  that  sales  of  land  at  auction  are  within  the  statute 
of  frauds:  and  it  may,  Avithout  fear  of  controversy,  be  said, 
that  the  better  reason,  and  a  large  majority  of  adjudicated 
cases,  fairly  establish  that  sheriffs'  sales  under  writs  of  execu- 
tion are  also  within  the  statute;  that  the  sheriff  is  the  agent 
of  both  parties;  and  that  his  return  to  his  writ  of  the  levy, 
sale,  &c.,  if  sufficiently  full  and  complete,  and  signed  by  him, 
will  satisfy  the  statute. 

In  the  State  of  Neiv  York,  in  the  case  of  Simonds  v.  Catlin, 
2  Caines'  Rep.,  61,  Judge  Kent,  who  delivered  the  opinion 
of  the  Court,  says,  that  there  is  nothing  in  either  the  form, 
substance,  or  nature  of  sheriffs'  sales,  to  protect  them  from 
the  introduction  of  fraud  and  perjury,  any  more  than  there  is 
in  other  sales  at  auction;  and  that  there  is  no  reason  why 
they  should  not  be'  within  the  statute,  as  well  as  other  sales 
at  auction.     He  then  adds  that  they  are  within   the"  statute. 
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but  that  the  sheriff's  return  in  writing  on  his  execution,  of 
the  levy,  sale,  &c.,  is  sufficient  to  satisfy  the  statute,  provided 
such  return  is  signed  by  the  sheriff,  and  contains  with  cer- 
tainty the  parties'  names,  the  amount  bid,  the  terms  and  time 
of  payment,  and  a  sufficient  description  of  the  lands  as  to 
metes,  bounds,  where  situate  and  lying,  number  or  supposed 
number  of  acres,  &c.  In  the  case  of  Jackson  v.  Catlin,  2 
Johns.  R.,  248,  this  opinion  of  judge  Kent's  is  reviewed  and 
fully  sanctioned ;  and,  again,  in  the  case  of  Catlin  v.  Jackson^ 
8  Johns.  Rep.,  520,  it  is  again  reviewed  and  affirmed. 

In  the  city  of  Baltimore,  in  1824,  in  the  Court  of  Appeals 
of  Maryland,  it  was  unanimously  decided  by  a  full  court,  in 
an  opinion  delivered  by  the  chief  justice  of  the  State,  after 
the  most  profound  and  elaborate  arguments  by  Messrs.  Wirt 
and  Harper  on  one  side,  and  Messrs.  Taney  and  Magruder  on 
the  other,  that  a  sheriff's  sale  of  land  was  within  the  statute 
of  frauds,  but  that  a  proper  return  of  the  sheriff  in  writing 
to  his  writ,  would  satisfy  the  statute.  Barney  v.  Patterson's 
Lessee,  6  Har.  &  J.,  182,  205.  It  was  also  decided  in  the 
same  court,  in  the  case  of  Boring  v.  Lemmon,  5  Har.  &  J., 

223,  that  in  sales  of  land  by  a  sheriff  on  execution, 
[*47§]     the  sale,  sheriff's  return,  and  the  payment  *of  the 

purchase-money,  pass  the  legal  estate  and  vest  it  in 
the  purchaser;  and  that  deeds  are  taken  out  of  abundant 
caution  to  multiply  the  evidence  of  the  vendee's  title,  and 
not,  as  is  generally  supposed,  to  vest  the  legal  estate  in  the 
purchaser. 

In  conclusion,  it  is  only  necessary  to  add,  that  after  the 
most  patient  and  careful  examination  of  the  statute  and  the 
various  decisions  under  it,  no  reasonable  doubt  is  left  re- 
specting the  point  in  controversy.  Statutes  of  frauds  and 
perjuries  are  enacted  for  the  peace  and  repose  of  society,  to 
protect  men  from  hasty  and  inconsiderate  engagements,  and 
against  any  misconstruction  of  their  words  by  witnesses  wlio 
might  misunderstand^  or  who  might  be  in  the  employment 
and  under  the  influence  of  the  party  wishing  to  avail  himself 
of  such  an  engagement.     Upwards  of  one  hundred  and  fifty 
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years  have  elapsed  since  the  first  statute  was  passed  in 
England,  and  every  year  from  that  time  down  to  the  present 
day,  has  added  new  and  convincing  proof  of*the  salutary 
effects  and  beneficial  influence  of  such  laws  upon  the  transac- 
tions of  men,  and  no  attempt  should  ever  be  made  to  circum- 
scribe their  due  and  legal  operation  by  strict  and  illiberal 
judicial  constructions.  Sheriffs'  sales  have  nothing  in  their 
nature,  form,  or  manner  of  proceeding,  to  protect  them  from 
errors,  misunderstandings,  frauds,  or  j)erjury,  more  than  other 
public  sales  have;  therefore  they  are  within  the  mischiefs 
intended  to  be  prevented  by  the  statute,  and  consequently 
must  be  within  the  statute. 

The  Court  should  have  given  the  instruction  asked 

M'KiNNEY,  J. — I  concur  in  opinion  that  this  judgment  be 
reversed.  There  is,  however,  a  question  presented  by  instruc- 
tions asked  by  the  defendant,  and  refused  to  be  given  by  the 
Circuit  Court  to  the  jury,  which  denies  the  right  of  ihe 
plaintiff  as  sheriff,  to  maintain  the  action,  and  which,  from 
its  bearing  upon  this  case  and  its  general  importance,  in  my 
humble  opinion  claims  examination.  To  its  examination,  and 
to  the  presentment  of  my  views,  I  am  the  more  strongly 
impelled  from  a  consciousness  that  a  reversal  of  the  judgment, 
for  the  reasons  expressed  in  the  opinion  delivered,  leaves  the 
question  as  to  the  right  to  maintain  the  action  admitted;  a 
right  which,  from  investigation,  I  am  satisfied  the  law  does 
not  give. 

The  instructions  to  which  I  refer  are  the  following;:  1. 
That  no  action  can  be  sustained  to  charge  the 
[*479]  defendant  on  any  ^contract  or  sale  of  land,  unless 
the  agreement,  or  some  memorandum  thereof,  be  in 
writing  and  signed  by  the  party  to  be  charged,  or  by  some 
lawfully  authorized  agent;  2.  That  there  is  no  law  author- 
izing the  sheriff  to  bring  this  action. 

The  sale  of  the  fee-simple  of  land  by  the  sheriff  was  unknown 
to  the  common  law.  The  sequestration  of  the  profits  of  the 
land  by  a  writ  of  levari  facias,  or  the  possession  of  a  moiety 
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of  the  lands  by  the  writ  of  elegit,  and  in  certain  cases  of  the 
whole  of  it  by  extent,  were  the  modes  of  reaching  it  in  England. 
The  statute  of  5  Geo.  2,  c.  7,  passed  in  1732,  changed  the 
common  law,  only  however  in  its  application  to  the  American 
colonies.  That  statute  made  lands,  hereditaments,  and  real 
estate,  chargeable  with  debts,  and  subject  to  the  like  process  of 
execution  as  personal  estate.  That  law,  it  is  believed,  has  been 
adopted  in  most  of  the  States  of  the  Union  since  the  revolution. 
With  us  it  is  modified,  for,  by  our  statute,  lands  are  bound  by 
judgments  and  subject  to  execution;  the  fee-simple,  however, 
is  not  to  be  sold,  if  the  rents  and  profits  for  seven  years  will 
sell  for  a  sufficient  sum  to  discharge  the  execution ;  and  land  is 
exempted  from  sale,  if  there  be  personal  property  of  sufficient 
value  to  discharge  the  debt.  I  have  adverted  to  the  common 
law  to  show,  that,  by  its  authority,  the  sheriff  could  not  sell 
land,  and  consequently  could  not  maintain  an  action  to  recover 
the  purchase-money.  The  right  to  sell,  then,  is  given  by  our 
statute,  and  as  the  statute  does  not  give  him  any  additional 
authority  except  to  sell,  we  must  inquire  whether  the  right  to 
maintain  an  action  is  incidental  to  the  authority  to  sell ;  for  if 
it  be  not,  he  can  not  maintain  the  action.  In  this  inquiry,  we 
will  be  aided  by  recurring  to  the  general  character  of  that 
officer,  and  to  the  nature  of  his  duties,  with  an  execution  in  his 
hands. 

The  sheriff'  is  the  officer  of  the  law,  and  is  the  medium 
through  which  the  few  executes  its  judgments.     His  duties 
are  not  discretionary,  nor  are  they  arbitrary;  they  are  clearly 
defined,  and  must  be  in  accordance  with  the  requirements  of 
law.     He  stands  unconnected  with  either  the  plaintiff  or  de- 
fendant in  an  execution,  and  can  not  be  regarded  as  the  agent 
of  either,  for  the  admission  of  an  agency,  constituted  by  one 
party,  would  present  the  officer  of  the  law  with  so  much  of 
its  authority  as  is  confided  to  him,  in  opposition  to  the  rights 
of  the  other;  and  in  such  a  struggle,  so  subversive  of  the 
principles  of  the  law,  the  interests  of  the  latter  would 
[^480]     be  sacrificed.     An  agency,  so  *far  from  being  admit- 
ted, would  be  fraudulent,  and  vitiate  an  official  act 
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founded  upon  it.  A  sheriff  is  responsible  to  each  party  in.  the 
execution  of  a  writ.  If  he  fails  to  return  it  on  its  return  day, 
makes  a  false  return,  neglects  to  pay  over  the  money  collected, 
and  for  various  other  acts,  he  is  responsible  to  the  plaintiff. 
To  the  defendant  in  an  execution  he  is  also  liable,  if  he  levies 
on  and  sells  one  description  of  j)roperty  more  privileged  than 
another,  as  land,  with  us,  Avhere  there  is  sufficient  personal 
property,  and  for  other  acts,  unnecessary  to  enumerate,  beyond 
the  sphere  of  his  duty,  operating  to  the  injury  "of  the  defendant. 

There  is  an  obvious  distinction  between  sales  of  land  and  of 
personal  property,  and  of  the  lien  by  which  they  are  respec- 
tively held.  A  judgment  binds  lands  from  its  rendition:  an 
execution,  personal  property  only  from  its  delivery  to  the 
officer.  A  sheriff  selling  land  can  not  deliver  possession  of  it, 
that,  if  withheld,  must  be  obtained  through  an  action  of  eject- 
ment. With  personal  property  it  is  otherwise;  j)Ossession 
accompanies  the  purchase.  By  the  writ  of  venditioni  exponas 
in  this  case,  the  sheriff  is  commanded  to  sell  the  land,  &o., 
returned  on  the  fio'i  facias  as  levied  on,  and  with  him  rested 
the  responsibility  of  the  sale.  He  is  under  no  obligation,  if  a 
person  notoriously  insolvent  bids,  to  declare  him  the  purchaser; 
nor  is  he  bound,  if  one  who  is  solvent  bids,  but  Avho  he  believes 
would  not  perfect  the  sale  by  the  payment  of  the  purchase- 
money,  to  accept  the  bid.  He  should  re-expose  the  property 
to  sale ;  for  the  conduct  of  the  sale  is  emphatically  at  his  peril. 

The  return  days  of  all  executions  beiyg  fixed  by  law,  a  ven- 
ditioni exponas  may  be  put  into  the,,  hands  of  a  sheriff,  only 
allowing  him  time  to  advertise  and  sell.  If  in  such  a  case  he 
should  advertise  and  sell,  and  the  purchaser  refuse  to  pay  the 
purchase-money,  what  is  the  sheriff's  situation?  We  are  not 
without  light  in  determining  it.  In  Zantzingei'  v.  Pole,  1  DalL' 
Rep.,  419,  the  chief  justice  said :  "  By  the  spirit  and  words  of 
the  act,  the  sheriff  must  sell  not  merely  to  the  highest,  but  to 
the  best  bidder :  if  the  highest  bidder  was  unable  to  pay,  the 
sheriff  might  make  an  offer  to  the  next  highest;  and  that  if 
the  property  was  not  paid  for  after  a  sale,  the  return  should  be 
that  ^  The  premises  were  knocked  down  to  ^  ^  for  so  much, 
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that  the  said  A  B  has  not  paid  the  purchase-money,  and  that, 
therefore,  the  premises  remain  unsold.' "     In  Scott  v. 
[*481]     Bruce,  2  Harr.  ^&  Gill,  262,  the  case  of  Zantzinger  v. 
Pole  was  cited,  and  its  authority  admitted.    The  case  in 
3Iaryland  was  as  to  the  sufficiency  of  a  special  return  by  a  sheriff 
as  follows:    "Laid  per  schedule,  and  property  sold  to  ^  -B  for 
$_;  resold  to  C  I)  for  |— ,  and  sale  not  complied  with,  and 
of  course  on  hand."     This  property  was  land.     By  the  Court: 
The  officer  may  return  in   this   special    manner,  instead  of 
returning  in  general  term's,  that  the  property  was  unsold  for 
the  want  of  buyers.     AVe  thus  find  by  these  cases,  that  the 
situation  of  the  sheriff  in  the  case  I  supposed,  would  not  be 
one  of  danger  or  of  liability.     By  re-exposing  the  property, 
and  not  selling  for  the  want  of  buyers,  he  could  return  such 
fact,  and  his  duty  would  have  been  performed.     In  neither  of 
these  cases,  nor  in  any  I  have  seen,  nor  in  any  elementary 
work,  do  we  find  a  dictum  that  would  warrant  the  sheriff  suing 
in  his  own  name,  to  enforce  a  compliance  with  a  sale  of  land. 
Forms,  it  has  a  thousand  times  been  said,  and  correctly  too, 
afford  evidence  of  the  law ;  but  in  none  I  have  examined,  have 
I  found  authority  for  this  action. 

If  a  sheriff  accepts  a  bid,  it  being  the  highest,  and  reposing 
confidence  in  the  purchaser,  returns  the  land  sold,  and  thereby, 
in  the  event  of  the  non-payment  of  the  purchase-money, 
becomes  himself  liable  for  the  sum  at  which  it  was  sold,  I 
apprehend,  although  in  default,  he  is  not  without  remedy. 
The  sale  and  the  application  of  the  purchase-money,  upon  the 
hypothesis  of  its  being  paid  by  the  sheriff,  may  bring  him 
within  the  principle  decided  in  the  case  of  3Iuir  v.  Craig,  at  a 
former  term  of  this  Court.  In  that  case,  the  land  of  Craig,  a 
judgment-debtor,  was  sold  by  execution,  and  the  proceeds  of 
the  sale  applied  to  the  satisfaction  of  the  execution  against 
him.  C7'aig  being  without  title  to  the  land  thus  sold,  and  no 
benefit  by  the  purchase  and  payment  of  his  money  accruing  to 
the  purchaser,  Craig  was  held  to  be  equitably  bound  to  rcfimd 
to  the  purchaser  the  money  paid  upon  such  sale. 

It  is  contended  that  as  the  legislature,  by  an  act  In  1826,  ^ 

Vol.  III.— 35  (545) 


48] -82         SUPHEMK  COURT  OF  INDIANA. 

Ennis  v.  Waller. 

gave  a  summary  remedy  in  favour  of  the  sheriff  against  a 
purchaser  of  land  failing  to  pay  the  purchase-money  on  a  sale 
by  the  sheriff,  that  remedy  was  merely  cumulative,  and  that  the 
sheriff's  right  to  an  action  at  common  law  was  thus  recognized. 
Such  a  conclusion  seems  to  be  without  foundation,  as  it  must 
be  obvious  from  the  nature  of  the  feudal  system,  opposed  to 

the  alienation  of  land,  and  which  is  even  now  felt, 
[*482]     though  much  ^ameliorated,  in  its  operation  upon  the 

tenures  of  land  in  England,  and  from  the  restrictions 
of  the  common  law  to  which  I  have  adverted,  that  such  an 
action  must  have  been  unknown.  It  could  not  have  been 
contemplated:  every  principle  of  the  common  law  opposed  it. 
It  is  therefore  manifest  that  that  remedy  was  not  cumulative, 
but  original. 

From  the  apparent  unwillingness  of  the  legislature  to  inter- 
fere with  the  right  of  the  sheriff  to  re-expose  the  land  for  sale, 
I  am  fortified  in  my  view  of  the  common  law ;  for  it  is  expressly 
enacted,  "That  nothing  in  this  section  (that  referred  to  in  this 
argument),  shall  be  so  construed  as  to  prevent  a  sheriff,  or 
other  officer,  who  may  have  exposed  such  property  to  sale,  from 
te-exposing  the  same  to  sale  on  the  same  or  some  other  subse- 
quent day  agreeably  to  the  laws  now  in  force."  See  Acts,  1826, 
p.  50.  The  act  gave  the  sheriff  a  remedy  by  motion,  to  recover 
from  a  purchaser  the  difference  between  the  sum  bid  for  the 
land  and  that  which  -it  brought  on  a  subsequent  sale ;  the  first 
sale  not  being  complied  with.  That  act  was  not  embraced  in 
the  revision  of  1831,  and  therefore  not  in  force  at  the  time  this 
suit  was  brought.  It  was,  however,  re-enacted  at  the  session 
of  1833.  See  Acts  of  that  year,  p.  65.  One  case  only,  that 
of  Cowgill  V.  Wooden,  November  term,  1830,  was  brought  before 
this  Court,  requiring  a  construction  of  the  former  act.  In  the 
opinion  then  given,  no  reference  whatever  is  made  to  a  common 
law  remedy  afforded  the  sheriff,  but  the  proceeding  is  placed  on 
its  proper  basis — the  statutory  provision. 

As  no  principle  of  the  common  law  authorises  the  institution 
of  such  a  suit  by  the  sheriff,  we  will  see  whether  it  is  sanctioned 
by  any  analogy  in  the  sale  of  personal  property  by  that  officer. 
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We  have  said,  that  on  a  sale  of  personal  property,  the  possession 
provided  the  money  be  paid,  accompanies  the  sale.  The  sheriff 
is  not  bound  to  deliver  possession  until  the  money*is  paid,  and 
if  payment  is  refused,  it  is  his  duty  to  re-expose  the  property  to 
sale.  Downing  v.  Brown  et  al,,  Hard.  R.,  181.  It  is  admitted 
that  a  sheriff  having  levied  upon  personal  property,  can  main- 
tain various  actions,  it  being  in  his  possession,  against  any 
person  who  shall  divest  him  of  possession ;  but  the  right  to 
such  actions,  trover,  trespass,  &c.,  is  founded  on  principles  dis- 
tinct from  those  that  govern  the  present  case. 

If,  however,  the  sheriff  was  entitled  to  this  action  at  common 

law,  a  position  which  it  is  thought  can  not  Ibe  main- 
[*483]     tained,  it  ^becomes  important  to  inquire  how  far  the 

statute  of  frauds  conflicts  with  the  common  law  right. 
I  shall,  in  the  inquiry,  confine  myself  to  what  I  regard  as 
settled  constructions  of  the  statute,  without  endeavoring  to 
reconcile  positions  between  which  there  may  not  in  reality  be  a 
difference.  It  may  be  assumed  as  settled,  that  a  sheriff's  sale 
of  land  is  within  the  statute,  and  requires  a  deed  or  note  in 
writing  of  the  sale,  &c.,  signed  by  the  sheriff.  Simonds  v. 
Catlin,  2  Caines'  Rep.,  61;  Jackson  v.  Catlin,  2  Johns.  Rep., 
248  J  Barney  v.  Patterson,  6  Harr.  &  J.,  182 ;  4  Kent's  Comm., 
2d  ed.,  434;  8  Johns.  Rep.  520.  With  this  principle  settled, 
before  we  advance  further  let  us  see,  even  admitting  the 
sheriff's  return  in  this  case  to  be  full  and  complete,  what  is  its 
legal  effect  as  evidence.  No  principle  is  better  established,  nor 
is  there  one  based  more  firmly  in  reason  and  justice,  than  that 
rule  of  evidence,  that  no  one  can  be  a  witness  in  his  own  cause. 
Testis  nemo  in  sua  causa  esse  potest.  If  this  rule  be  settled,  as 
I  contend  it  is,  is  it  not  violated  by  the  sheriff's  bringing  this 
action  and  maintaining  it  by  his  return  on  the  execution?  It 
surely  is.  It  is  true,  as  remarked,  that  the  sheriff  is  a  public 
ofBcer,  and  that  credit  is  given  to  the  statement  upon  his 
return,  as  to  his  official  acts.  See  1  Stark,  on  Ev.,  283;  Gyfford 
V.  Woodgate,  11  East,  297.  But  it  is  not  evidence  for  himself; 
it  is  only  evidence  against  third  persons :  3  Stark,  on  Ev.,  1357 ; 
1  id,  283;  for  a  sheriff's  return  is  no  proof  that  he  has  paid 
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over  the  money  levied  to  the  execution-creditor.  1  Stark,  on 
Ev.,  283;  Cator  v.  Stokes,  1  M.  &  S..,  599.  These  authorities 
all  harmonite  and  support  the  main  position. 

Can  it  be  contended  that  the  sheriff  could  give  parol  evi- 
dence of  the  sale?     I  should  think  not. 

The  construction  of  the  statute  of  frauds  I  have  noticed 
places  a  sale  of  land  by  a  sheriff,  in  some  respects,  on  a  footing 
with  sales  of  land  by  an  auctioneer.  The  note  in  writing  by 
an  auctioneer,  which  is  held  to  conclude  a  purchaser,  derives 
its  effect  from  the  view  which  is  taken  of  the  auctioneer.  He 
is  regarded  as  the  agent  both  of  the  vendor  and  vendee. 
M'Comb'v.  Wright,  4  Johns.  Ch.  Rep.,  659;  Clason  v.  Bailey, 
14  Johns.  Rep.,  484;  Roscoe  on  Ev.,  205,  and  authorities  cited. 
It  is  demonstrable,  that  the  agency  of  an  auctioneer  can  not 
apply  to  the  sheriff,  for  the  auctioneer  is  the  creature  of  the 
parties,  and  the  sheriff  the  officer  of  the  law;  but 
[*484]  even  admitting  the  ^application,  it  would  not  warrant 
the  institution  of  this  suit  by  the  sheriff,  for  the 
agency  of  the  auctioneer  only  binds  the  purchaser  at  the 
instance  of  the  vendor  (1).  Chancellor  Kent,  in  reviewing  the 
opinion  of  Lord  Hardwicke,  in  The  Attorney  General  v.  Day, 
1  Ves.,  sen.,  218,  "that  a  judicial  sale  of  an  estate  took  it 
-entirely  out  of  the  statute,"  says  he  does  not  comprehend  the 
reason  of  it,  and  thinks  it  can  not  be  because  the  sale  is  at 
auction,  as  those  sales,  if  they  relate  to  land,  are  within  the 
statute ;  nor  does  he  think  that  sheriff's  sales  are  free  from  all 
danger  of  introducing  fraud  or  perjury.  With  this  opinion  of 
Chancellor  Ke7it  it  would  seem  that  all  would  concur.  But 
there  is  a  difference  between  the  judicial  sales  spoken  of  by 
Lord  Hardwieke  and  a  sale  of  land  with  us  by  a  sheriff. 
Admitting  him  to  be  correct,  his  doctrine  does  not  apply,  foi 
the  judicial  sales  are  made  by  order  of  the  court  of  chancery 
through  a  commissioner  or  auctioneer. 

Again,  it  is  laid  down  that  "a  mere  agent  or  attorney  having 
no  beneficial  interest  in  a  contract,  can  not  maintain  an  action 
in  his  own  name."  See  Gunn  v.  Cantine,  10  Johns.  R.,  387; 
1  Chitt.  PI.,  5.     And  although  in  Williams  v.  Millington,  1  H, 
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BL,  81,  it  was  held  that  an  auctioneer  employed  to  sell  goods 
of  a  third  person  by  auction,  may  maintain  an  action  for  goods 
sold  and  delivered  against  a  buyer,  though  the  sale  was  at  the 
house  of  such  third  person,  and  the  goods  were  known  to  be 
his  property ;  yet  upon  examination  it  will  be  seen  that  this 
decision  is  not  in  opposition  to  the  principles  for  which  I  con- 
tend. The  auctioneer  has  not  only  a  possession  coupled  with 
an  interest  in  the  goods  he  is  employed  to  sell,  but  also  a  special 
property  with  a  lien  for  charges  of  sale,  duty  to  the  crown,  &c., 
in  England. 

I  conclude  my  remarks  with  the  settled  conviction,  that  as 
this  suit  is  without  a  legal  foundation,  no  amendment  of  the 
declaration,  or  adduction  upon  trial  of  more  full  proof,  can 
avail  the  plaintiff  I  may  be  mistaken  in  my  opinion,  but  if  I 
am,  I  am  gratified  by  the  reflection  that  the  mistake  does  not 
arise  from  the  absence  of  careful  and  assiduous  investigation. 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

S.  Judah,  for  the  appellant. 

C.  Dewey  and  /.  Law,  for  the  appellee. 

[*485]     *(1)  If  the  auctioneer  himself  bring  the  suit,  his  memorandum  of 

the  sale  is  not  sufficient  to  take  the  case  out  of  the  statute,  according 

to  the  cases  of  Wright  v.  Bannah,  2  Campb.,  203,  and  Farebrother  v.  Simmons, 

5  Barn.  &  Aid.,  333.     The  language  of  the  Chief  Justice,  in  the  case  last 

cited,  is: 

"In  general,  an  auctioneer  may  be  considered  as  the  agent  and  witness  of 
both  parties.  But  the  difficulty  arises,  in  this  case,  from  the  auctioneer 
suing  as  one  of  the  contracting  parties.  The  case  of  Wright  v,  Dannah, 
seenis  to  me  to  be  in  point,  and  fortifies  the  conclusion  at  which  I  have 
arrived,  viz:  that  the  agent  contemplated  by  the  legislature,  who  is  to  bind 
a  defendant  by  his  signature,  must  be  some  third  person,  and  not  the  other 
contracting  party  upon  the  record:" 

The  Court  of  K.  B.  very  recently  (in  1833)  referred  to  those  cases,  but  gave 
no  opinion  as  to  their  correctness.  The  case  in  which  they  were  mentioned 
was  this :  An  auctioneer  sued  for  the  price  of  the  goods  sold  by  him,  and 
the  memorandum  of  the  sale,  which  he  relied  on,  was  made  at  the  sale  by  his 
clerk.  Verdict  for  the  plaintiff,  and  a  rule  for  leave  to  move  for  a  nonsuit. 
Per  Denman,  C.  J.  "I  think  this  case  is  distinguishable  from  Wright  v. 
'Dannah,  2  Camb.,  203,  and  Farebrother  v.  Simmons,  5  Barn.  &  Aid.,  333,  and 
it  appears  to  me  that  the  clerk  was  not  acting  merely  as  an  automaton,  but  as 
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a  person  known  to  all  engaged  in  the  sale,  and  employed  by  any  who  told 
him  to  put  down  his  name.  Without,  therefore,  interfering  with  the  cases 
Ihat  have  been  cited,  I  think  the  rule  must  be  discharged."  The  other  judges 
expressed  similar  opinions.    Bird  v.  Boulter,  4  Barn.  &  Adolp.,  443. 


M'Neal  V.  Woods,  in  Error. 

SLANDER.  The  declaration  stated  that  on,  <fec.,  at  Brook- 
vitle,  &c.,  a  dwelling  house,  the  property  of  Enoch  M'Carty, 
was  consumed  by  fire,  and  that  the  defendant,  in  a  discourse 
concerning  the  said  fire,  spoke  these  words :  "  I  (the  defendant 
meaning)  believe  that  Charles  M'Neal  (the  plaintiff  meaning) 
had  the  house  (meaning  the  said  dwelling  house)  set  on  fire 
intentionally,  and  the  circumstances  attending  the  case  are 
sufficient  to  prove  it,"  thereby  alluding  to  the  said  fire,  and 
meaning  that  the  plaintiff  had  occasioned  it,  and  had  thus  been 
guilty  of  arson.     Plea,  not  guilty. 

The  evidence  was,  that  on,  &c.,  at  Broolcville,  &c.,  several 
houses  were  destroyed  by  fire;  that  two  of  them  belonged  to 
the  said  31'Carty;  that  31'Carty  was  not  in  possession  of 
either  of  the  houses,  one  of  them  being  in  the  plaintiff's 
possession  as  a  tenant  for  the  year,  and  the  other  in 
[*486]  the  possession  of  another  ^tenant  for  the  year,  and 
that  the  words  charged  were  spoken  of  the  plaintiff 
and  the  said  fire. 

The  Circuit  Court,  on  the  defendant's  motion,  instructed  the 
jury  as  follows : 

1.  That  arson  is  an  offense  against  the  possession,  and  if 
they  believed  from  the  evidence  that  the  plaintiff  was  in  the 
possession  of  the  house  as  tenant  for  the  year,  he  could  not  be 
guilty  of  arson  in  burning  it,  while  it  was  in  the  plaintiff's 
possession  as  such  tenant,  and  that  if  the  defendant  charged 
the  plaintiff  with  having  set  that  house  on  fire,  it  could  not . 
5?  mount  to  a  charge  of  arson  (1). 
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2.  That  if  the  words  charged  in  the  declaration  were  spoken 
concerning  another  house,  the  property  of  31'Carty  in  fee, 
which^  was,  by  the  aforesaid  fire,  consumed,  and  which  was  in 
the  possession  of  a  tenant  for  the  year  at  the  time  of  the 
burning,  and  so  understood  by  the  hearers,  it  would  not 
support  the  charge  in  the  declaration  as  to  the  burning  the 
house  of  M'Carty,  but  that  it  should  have  been  stated  as  the 
house  of  the  tenant. 

Verdict  and  judgment  for  the  defendant. 

The  Court  held  that  the  first  instruction  could  not  be 
objected  to,  but  that  the  second  was  erroneous.  The  judgment 
was  accordingly  reversed  with  costs,  the  cause  remanded,  &c. 

Z).  J.  Caswell,  for  the  plaintiff. 

0.  H.  Smith,  for  the  defendant. 

(1)  "Declaration  stated  that  defendant,  intending  to  cause  it  to  be  believed 
that  plaintiff  had  been  guilty  of  willfully  setting  his  house  and  premises  on  fire,  said 
of  the  plaintiff  that  he  had  set  fire  to  his  own  premises,  meaning  that  he  had 
been  guilty  of  willfully  setting  fire  to  the  premises,  which,  while  in  his  occupation, 
had  been  destroyed  by  fire:  After  verdict  for  the  plaintiff,  the  judgment  was 
arrested,  on  the  ground  that  willfully  setting  his  own  premises  on  fire  was 
not,  except  under  special  circumstances,  a  crime  punishable  by  law,  and  the 
Court  would  presume  only  such  circumstances  as  it  was  essentially  necessary 
for  the  plaintiff  to  have  proved  in  support  of  his  declaration."  Sweetapple  v. 
Jesse,  5  Barn.  &  Adolp.,  27. 


Laughran,  Treasurer,  on  the  relation  of  Spiller,  v.  Camp- 
bell and  Others,  in  Error. 

DEBT  on  a  constable's   bond   against   the   principal    and 
his     sureties.         The     declaration      assigns     the     following 

breaches : 

[*487]         *1.     That  on   the   30th  of  August,  1826,   Spiller 

caused  a  fieri  facias  to  be  issued  by  R.  Meeh,  a  justice 

of  the  peace,  and  successor  in  office  of  /.  Goodhue,  late  a  justice 

^f  the  peace,  which  execution  was  issued  by  Meek  (who  ha<i 
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by  succession  and  delivery  Gqodhue's  docket,  and  sufficient 
authority  for  the  purpose)  on  a  judgment  rendered  by  Goodhue 
on  the  27th  of  November,  1822,  in  favour  of  Spiller  against 
French  for,  &c.;  that  the  execution  was  directed  to  Campbell, 
as  constable,  and  placed  in  his  hands  to  be  served ;  that  Camp 
bell  did  not  execute  the  writ,  though  French  had  sufficient 
goods,  &c.,  but  refused  to  levy,  etc. ;  whereby,  &c.  2.  That 
Campbell,  by  virtue  of  such  another  execution  so  issued,  levied 
on  a  horse  of  French''s,  &c.,  but  refused  to  sell  him,  and  per- 
mitted French  to  take  him  away,  &c.  3.  That  Campbell,  by 
virtue  of  such  another  execution  so  issued,  levied  on  a  horse, 
&c.,  and  falsely  returned  that  the  horse  was  rescued,  &c.,  and 
that  there  was  no  other  property,  &c.  4.  That  Campbell 
having  received  such  another  execution  so  issued,  neglected 
and  refused  to  make  any  return  of  the  same,  &c.  5.  That 
Campbell,  by  virtue  of  such  another  execution  so  issued  on  a 
judgment,  &c.,  which  had  been  transferred  from  the  docket  of 
justice  Goodhue  to  that  of  justice  Ileeh,  levied  on  a  horse,  &c., 
and  falsely  returned  that  the  horse  was  rescued,  &c. 

The  defendants  demurred  to  the  whole  declaration,  except 
the  5th  breach.  Causes  of  demurrer:  1.  It  is  not  shown  that 
the  judgment  had  been  revived  by  scire  facias.  2.  It  is  not 
stown  that  Goodhue's  judgment  had  been  legally  transferred 
to  Meek's  docket.  3.  It  is  not  averred  that  the  relator  had 
recovered  a  judgment  against  the  constable.  Plea  to  the  5th 
breach,  that  the  judgment  was  not  duly  transferred,  &c.,  con- 
cluding to  the  country. 

The  plaintiff  demurred  to  the  plea,  because  it  concluded  to 
the  country. 

The  defendants'  demurrer  was  sustained,  and  that  of  the 
plaintiff  overruled.     Judgment  below  for  the  defendants. 

The  Court  considered,  that  the  demurrer  of  the  defendant- 
should  have  been  overruled,  and  that  of  the  plaintiff  sustained* 
Judgment  reversed  with  costs.     Cause  remanded,  &e. 

J.  H.  Scott  and  P.  Sweetser,  for  the  plaintiff. 

J.  IT.  Thompson  and  IT.  P.  Thornton,  for  the  defendants. 
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[*488]  *M'Glemery  v.  Kellee. 

Maxicioits  Prosecutiok — Perjury. — In  malicious  prosecution,  one  of  the 
'  counts  stated  that  the  defendant  falsely,  &c.,  charged  the  plaintiff  with 
perjury,  and,  on  such  charge,  falsely  and  maliciously  procured  him  to  be 
arrested  and  imprisoned  for,  &c.,  and  at  the  expiration,  &c.,  the  plaintiff 
was  duly  acquitted.  Held,  that  this  was  a  count  in  malicious  prosecution 
and  not  in  trespass. 

Slander — Perjury. — In  an  action  of  slander  for  charging  the  plaintiff  with 
committing  perjury  on  a  certain  trial, — a  plea  that  the  charge  is  true,  is 
not  supported  by  proof  that  the  plaintiff  had  sworn  false  on  the  trial,  as  to 
an  immaterial  point,  (a) 

Evidence — Damages. — Actionable  words  laid  in  a  declaration  in  slander, 
spoken  after  the  commencement  of  the  suit,  can  not  be  proved  in  aggrava- 
tion of  damages. 

EREOE,  to  the  Farke  Circuit  Court.  ' 

BlackfoeDj  J. — This  is  an  action  on  the  case  brought  by 
Keller,  against  M'Glemery.  There  are  several  counts  in  the 
declaration ;  some  of  them  for  malicious  prosecution  and  some 
for  slander.  The  plaintiff,  in  the  counts  for.  malicious  prose- 
cution, complains  that  the  defendant,  maliciously  and  without 
probable  cause,  caused  him  to  be  arrested  by  legal  process  on 
a  charge  of  perjury.  In  the  counts  for  slander,  the  words 
alleged  to  have  been  spoken  are,  that  the  plaintiff  had,  in  a 
certain  suit  in  this  State,  committed  perjury :  and  that  he  was 
forsworn  in  Tennessee  (1).  The  defendant  pleaded  the  general 
issue  to  the  whole  declaration,  and  he  also  pleaded  in  justifica- 
tion to  the  counts  in  slander,  that  the  words  were  true.  To 
the  general  issue,  the  plaintiff  added  the  similiter;  and  to  the 
plea  in  justification,  he  replied  de  injuria  sua  propria.  The 
cause  was  tried,  and  a  verdict  and  judgment  were  rendered  in 
favour  of  the  plaintiff  for  $275. 

The  first  objection  made  by  the  plaintiff  in  error,  who  was 
the  defendant  below,  is,  that  one  of  the  counts  is  in  trespass, 
^vhilst  all  the  others  are  in  case.  The  count  said  to  be  in  tres- 
pass states,  that  the  defendant  further  contriving,  &c.,  falsely 

(o)     Lanier  v.  HrEwen,  S  Blackf.,  495,  and  cases  there  cited. 
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and  maliciously  and  without  any  reasonable  or  probable  cause, 
charged  the  plaintiff  with  having  committed  perjury,  and  upon 
such  last-mentioned  charge,  the  defendant,  on,  &c.,  at,  &c., 
falsely  and  maliciously  procured  the  plaintiff  to  be  arrested 
and  imprisoned  for,  cSx;.,  and  at  the  expiration,  &c.,  the  plaintiff 
was  duly  acquitted.  This  count  is  copied  from  a  form  in  2 
Chitt.  PI.,  610.  The  count  may  be  objectionable  on 
[*489]  demurrer,  on  *account  of  the  generality  of  its  terms; 
but  it  can  not  be  considered  a  count  rn  trespass. 
There   is  not,  therefore,  any  misjoinder. 

It  is  also  objected  that  the  Court  refused  to  instruct  the  jury 
that  if  the  plaintiff  swore  false  on  the  trial  in  question,  though 
on  an  immaterial  point,  he  could  not  recover.  There  is  no 
error  in  this  refusal.  The  defendant  had  charged  the  plain- 
tiff with  perjury,  and  had  pleaded  in  justification  that  the 
charge  was  true.  To  support  his  plea,  he  was  bound  to  show 
that  the  plaintiff  had  sworn  false  on  the  trial,  to  a  matter 
material  to  the  issue.  If  the  matter  sworn  to"  was  immaterial, 
there  was  no  perjury,  and  the  defendant's  charge  was  without 
foundation.     Crookshank  v.  Gray,  20  Johns.  R.  344. 

Another  objection  made  to  the  proceedings  is,  that  actionable 
words  laid  in  the  declaration,  spoken  long  after  the  commence- 
ment of  the  suit,  were  admitted  in  evidence,  although  they 
were  objected  to  by  the  defendant;  the  Court  saying,  in  the 
hearing  of  the  Jury,  that  the  evidence  was  admissible  in  aggra- 
vation of  damages.  This  evidence  was  certainly  inadmissible 
for  the  purpose  of  aggravating  the  damages.  The  plainiff 
could  not,  in  this  action,  recover  damages  for  words  spoken 
after  the  commencement  of  the  suit.  Actionable  words  so 
spoken,  have  been  sometimes  admitted  to  show,  that  the  words 
for  which  the  suit  was  brought  had  been  maliciously  spoken, 
but  they  have  never  been  received  to  increase  the  damages. 

1  Campb.  R.,  49.     Macleod  v.  Wakley,  3  Carr.  &  Payne,  311. 

2  Stark,  on  Ev.,  869.  Thomas  v.  Crosswdl,  7  Johns.  R.,  264. 
The  record  in  the  present  case  shows,  that  the  Court  said  in 
the  hearing  of  the  jury,  that  the  evidence  objected  to  was 
admissible  in  aggravation,  of  damages.    The  jury  may  liave  been 
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misled,  in  their  estimate  of  the  damages,  by  the  expression  of 
this  erroneous  opinion  of  the  Court;  and  the  judgment  for  the 
plaintiif  below  must,  therefore,  be  reversed. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict  sei 
aside,  with  cost.     Cause  remanded,  &c. 

J.  Naylor,  for  the  plaintiff. 

A.  8.  White  and  D.  Wallace,  for  the  defendant. 

(1)  "The  accusation  of  felony  before  the  magistrate,  or  in  any  other 
course  of  legal  proceeding,  can  not  be  treated  as  libeUotis,  1  Saund.,  132,  n.  1 ; 
but  if  the  defendant,  at  any  other  time,  accuse  the  plaintiff  of  the  felony, 
counts  may  be  added  for  the  words,  1  Saund.  133."  2  Chitt.  PI.,  6th  Amer. 
ed.,  611,  note. 


[*490]   *  Watson  and  Another  v.  Mattox,  on  Appeal. 

ASSUMPSIT  by  Mattox  against  John  H.  Watson  and  Henry 
Allen,  for  a  quantity  of  plank  sold  and  delivered.  Plea,  the 
general  issue.  There  was  some  evidence  of  Watson^s  acknowl- 
edgment of  his  having  received  the  plank ;  but  there  was  no 
proof  of  any  liability  on  the  part  of  Allen. 

Held,  that  this  being  an  action  on  a  contract  against  two 
persons,  and  there  being  no  evidence  except  as  to  one  of  them, 
the  plaintiff  could  not  recover.     1  Chitt.  PL,  50. 


O'Brien  and  Others,  Executors,  v.  Holland,  Administrator, 

in  Error. 

A  BILL  in  chancery  was  filed  against  the  executors  of  a 
testator  for  money  alleged  to  have  been  received  by  the  deceased 
for  the  use  of  the  complainant's  ancestor.     It  appeared,  by  the 
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evidence,  that  more  than  thirty  years  had  elapsed  since  the 
receipt  of  the  money.  Held,  that,  so  long  a  time  having 
elapsed,  payment  of  the  demand  should  be  presumed.  1 
Madd.j  99 ;  Jer.  Eq.,  549 ;  Smith  v.  Clay,  Amb.,  645 ;  Hoven- 
den  V.  Ld.  Annesley,  2  Sch.  &  Lef.,  607,  630;  Ellison  v. 
Moffatt,  1  Johns.  C.  Hep.,  46'. 


DoEMAN  V.  Elder. 


Contract — Delivery — Pleading. — To  an  action  of  covenant  for  the  non- 
delivery of  hogs  worth  a  certain  sum,  by  a  specified  time,  &c.,  the 
defendant  pleaded  in  bar,  that  the  hogs  were  set  apart  on,  &c.,  and  that 
the  plaintiff  failed  to  attend,  &c.  Held,  that  the  plea  should  have  stated 
the  number  of  hogs  so  set  apart,  and,  also,  that  they  were  left  at  the  place 
for  the  plaintifi",  or  that  they  had  always  been,  and  still  were,  ready  to  be 
delivered,  &c.  (a). 

Same. — The  defendant  also  pleaded  in  bar,  that  before  the  covenant  was  to 

be  performed,  the  parties  agreed  that  the  defendant  should,  instead  of  the 

hogs,  and  at  a  time   subsequent   to   that   fixed   for   their   delivery, 

[*491]     deliver  cattle,  &c.;  that  he  '^had  the  cattle  ready  and  set  them  apart, 

&c.,  and  had  always  kept  them  ready,  &c.;  but  tliat  th'e  plaintiflf  had 

never  attended,  &c.     Held,  that  this  plea  was  defective,  for  not  averring 

that  the  defendant  would  have  complied  with  the  first  contract,  if  the 

plaintifi"  had  not  prevented  him  as  mentioned  in  the  plea. 

ERROR  to  the  Scott  Circuit  Court. 

Stevens,  J. — Elder,  the  defendant  in  error,  declared  against 
Dorman,  the  plaintiff  in  error,  in  the  Scott  Circuit  Cour>\  on  a 
covenant  under  seal,  in  these  words  and  figures,  to  wit :  "  By 
the  first  day  of  November  next,  I  will  pay  Samuel  Elder  $90.43, 
in  merchantable  hogs,  for  value  received  of  him,  as  witness  my 
hand  and  seal.  December  8th,  1828.  Heni-y  Dorman  [L.  S,]." 
Dorman  pleaded  in  bar  three  several  special  pleas,  all  of  Avhich 
were  demurred  to,  the  demurrers  sustained,  and  final  judgment 
rendered  in  favour  of  Elder,  the  plaintiff  below,  that  he  recover 
of  Dorman  $101  damages.,  together  with  his  costs,  &c, 

{a)     Frazee  v.  Mcaiord,  1  Ind.,  224. 
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The  question  before  this  Court  is,  Whether  these  pleas,  or  any 
one  of  them,  contain  a  legal  bar  to  the  plaintiff's  action  ?  The 
gecond  plea  is  clearly  defective;  the  demurrer  to  it  was  there- 
fore correctly  sustained,  and  no  further  notice  need  be  taken  of 
it.  The  third  plea"  is,  that  he,  the  said  Dorman,  on  the  said 
first  day  of  November,  1829,  the  day  on  which  said  hogs  were 
to  be  delivered,  was  ready  and  willing  throughout  the  whole 
course  of  the  said  day,  until  the  uttermost  convenient  hour 
thereof,  at  his,  said  Dorman^s  residence,  in  the  said  county,  to 
have  discharged  his  said  covenant  in  hogs,  agreeably  to  the 
tenor  and  effect  of  his  said  covenant,  and  did  then  and  there 
set  apart  "  a  number  of  hogs,"  of  the  description  named  in  the 
covenant,  sufficient  to  have  discharged  the  same,  but  that  said 
Elder  failed  to  attend  and  receive  them. 

It  is  contended  by  Dorman,  that  this  plea  contains  a  suf- 
ficiency, if  true,  to  bar  the  plaintiff's  action;  and  he  relies 
solely  on  the  opinion  of  this  Court  in  the  case  of  Johnson  v. 
Bawd.  In  that  case,  among  other  things  it  is  said,  that  "the 
plea  of  readiness  to  perform  is  dictated  and  sustained  by  com- 
mon sense,  the  common  and  daily  transactions  of  men,  and  by 
the  principles  of  natural  j  ustice ;  and  is  allowed  for  the  mutual 
oenefit  of  both  parties,  and  not  solely  for  the  benefit  of  the 
defendant."  And,  again,  it  is  further  said  in  the  same  opinion, 
that  "in  all  cases  where  the  debtor  wishes  to  discharge  himself, 
not  only  from  the  contract,  but  also  from  all  future 
[*492]  liability  for  the  ^articles  set  apart,  he  must  set  them 
off  by  count,  measure,  weight,  or  value,  agreeably  to 
his  contract,"  so  that  the  creditor  can  distinguish  apd  know 
them;  and  when  so  set  apart,  they  must  be  there  left  and 
abandoned  for  the  creditor,  to  enable  him  to  take  possession  of 
them  when  he  pleases,  or  maintain  an  action  of  trover  and 
conversion  for  them  against  any  person  who  may  interfere  with 
them. 

If,  then,  the  plea  under  consideration  is  intended  to  operate 
as  a  bar,  not  only  of  the  contract,  but  also  a  bar  to  any  future 
liability  f  r  the  articles  set  off  to  the  creditor,  it  is  clearly  in- 
sufficient.    It  lacks  two  most  material  averments.     The  number 
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of  the  hogs  set  off  to  the  creditor  is  not  shown.  This  is  mate- 
rial, to  enable  the  creditor  to  inquire  after  them,  take  possession 
of  them,  or  bring  suit  for  them,  if  found  in  the  possession  of 
others.  Again,  it  is  not  stated  that  the  hogs  set  off  to  the 
creditor  were  there  abandoned  by  the  debtor,  and  left  as  the 
property  of  the  creditor.  It  may  be,  for  aught  that  appears 
upon  the  face  of  the  plea,  that  the  debtor  kept  the  hogs  him- 
self; and  never  left  them  at  the  place  where  he  avers  he  set 
them  off,  a  single  moment,  but  instantly  converted  them  to  his 
own  use. 

If,  however,  it  should  be  said  that  this  plea  is  not  intende"' 
as  a  bar  to  all  future  liability  for  the  hogs  set  off  to  the  creditoi, 
but  only  a  bar  to  the  covenant,  it  will  be  found  equally  defectivfi. 
In  the  case  of  Johnson  v.  Baird,  above  noticed,  this  Court 
says  that  where  the  debtor  does  not  abandon  the  articles  set  off 
to  the  creditor,  but  elects  to  keep  possession  of  them  himself, 
he  undertakes  at  his  own  peril  and  risk  to  keep  them  safely  for 
the  creditor,  and  to  deliver  them  to  him  whenever  he  demands 
them  at  the  proper  place;  and  that  it  must  be  averred  in  the 
plea  that  the  debtor  was  ready  at  the  time,  place,  &c.,  with  the 
articles,  and  that  the  creditor  was  not  there  to  receive  them,  as 
is  averred  in  this  plea,  and  also  that  he  has  ever  since  been  so 
ready,  and  is  still  so  ready,  to  deliver  said  articles  whenever  tlie 
creditor  should  attend  to  receive  them.  These  latter  averments 
are  not  in  this  plea,  and  therefore  it  is  in  that  particular,  also, 
materially  defective,  and  the  demurrer  to  it  was  well  taken. 

The  first  plea  is  of  a  different  character;  it  presents  not  only 
an  important,  but  a  vexed  question.  It  avers  that  between 
the  day  of  making  the  covenant  under  seal  and  the  day 
appointed  for  the  delivering  of  the  hogs,  it  was  agreed  by  and 

between  him,  the  said  Dorman,  and  the  said'  Elder, 
[*493]     that  he,  the  said  Mdei;  *would  receive  cattle  in  lieu 

of  the  said  hogs,  in  dischaage  of  the  covenant,  if  said 
cattle  were  delivered  at  any  time  in  the  course  of  the  sum- 
mer of  1830,  and  that  he,  Dorman,  was  ready  and  willing,  at 
lii.s  residence  in  the  said  county  of  Scott,  throughout  the  whole 
course  of  the  summer  of  1830,  to  have  delivered  said  cattle, 
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and  did  then  and  there  designate  and  set  apart  the  same  for  the 
said  Elder,  but  that  he  never  attended  to  receive  them,  and 
that  he,  the  said  Dorman,  has  ever  since  had  said  cattle  at  his 
said  residence,  and  still  there  has  them  ready  to  deliver  to  the 
said  Elder,  but  that  he  has  never  as  yet  attended  to  receive 
them. 

The  first  objection  raised  to  this  plea  is,  that  it  is  not  shown 
by  the  plea  where  the  cattle,  which  were  to  be  received  in  lieu 
of  the  hogs,  shoufd  be  delivered,  and  that,  consequently,  it  is 
not  shown  that  they  were  tendered  and  kept  ready  for  delivery 
at  the  place  stipulated  for  the  delivery.  It  is  true  that  no 
place  is' named  in  the  plea  as  the  stipulated  place  of  delivery, 
but  it  does  not  follow  as  a  consequence  that  it  is  not  shown 
that  the  cattle  were  tendered  and  kept  ready  to  deliver  at  the 
proper  place.  No  place  of  delivery  is  nam^d  in  the  sealed 
covenant,  on  which  the  suit  is  brought,  for  the  delivery  of  the 
hogs,  nor  is  any  place  of  delivery  averred  in  the  declaration, 
except  the  county  of  Scott,  and  as  the  cattle  named  in  the  plea 
were  substituted  for  the  hogs,  without  any  designation  of  a 
place  of  delivery,  it  is  necessarily  implied  that  they  were  to  be 
delivered  at  the  same  place  that  the  hogs  were  to  have  been 
delivered.  The  question  then  is,  where  "were  the  hogs  to  have 
been  delivered?  The  declaration  avers  that  the  sealed  cove- 
nant was  made  in  the  county  of  Scott,  and  that  the  hogs  were 
to  have  been  delivered  in  the  county  of  Scott,  and  this  plea  in 
reference  to  the  declaration,  and  in  reference  to  the  whole 
record  preceding  it,  avers  that  the  residence  of  Dorman,  the 
obligor  in  the  sealed  covenant,  was  in  "said  county,"  that  is, 
the  said  county  of  Scott,  the  place  where  the  sealed  covenant 
was  made,  and  the  place  where  the  declaration  aAcrs  that  the 
hogs  were  to  be  delivered.  Under  that  state  of  facts,  the  hogs 
would  have  been  properly  delivered  at  the  residence  of  the 
obligor,  and  therefore  the  plea,  as  to  that,  is  sufficient. 

The  next  and  principal  objection  to  this  plea  is,  that  it  is  an 

attempt«to  dissolve  or  rescind  a  covenant  under  seal  by  a  parol 

contract.     This  objection  is  one  of  much  weight,  and 

[*494]     should  *not  be  lightly'  passed  over.     If  such  is  the 
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character  of  the  plea,  it  can  not  be  sustained,  for  there  is  no 
principle  of  the  common  law  better  settled  than  that  an  agree- 
ment, under  seal,  can  only  be  dissolved  by  an  agreement  of  the 
same  ciiaracter;  that  is,  by  an  agreement  under  seal. 

Where  an  action  is  brought  by  one  of  the  parties  to  an 
agreement  under  seal  to  recover  pay  or  damages  from  the  other 
party  for  having  performed  the  covenants  contained  in  the 
agreement,  on  his  part  to  be  performed,  it  is  impossible  for  him 
to  recover,  unless  he  has  performed  those  covenants.  He  must 
recover  on  the  face  of  the  agreement  on  which  his  suit  is 
brought.  No  parol  agreement  can  be  substituted  which  can 
enable  him  to  recover  on  the  covenants  in  the  sealed  agreement, 
unless  he  has  well  and  truly  performed  his  part  of  those 
covenants.  By  his  sealed  agreement  he  has  covenanted  to  do 
certain  things,  and  if  he  brings  suit  upon  that  agreement,  he 
must  aver  that  he  has  done  those  things  in  manner  and  form 
as  by  the  sealed  agreement  they  are  stipulated  to  be  performed, 
and  he  must  also  prove  that  he  has  done  them  as  laid,  or  he 
must  fail  in  his  suit.  He  can  not  be  permitted  to  prove  that 
he  has  done  other  things,  which,  by  some  other  agreement, 
were  substituted  for  those  stipulated  to  be  done  by  the  sealed 
agreement  on  which  he  has  brought  his  suit;  if  he  were 
permitted  so  to  do,  the  defendant  would  have  no  notice  of 
what  l>e  was  called  on  to  answer.  Broion  v.  Goodman,  3  T. 
R.,  592,  note;  Heard  v.  Wadham,  1  East,  619;  Thompson  v. 
Broion,  7  Taunt.,  656;  Ratoliff  y.  Pemberton,  1  Esp.  Rep.,  35; 
Philips  et  al.  v.  Rose,  8  Johns.  Rep.,  392;  Handley  v.  MoormaUy 
4  Bibb,  1  (1). 

But  in  the  case  now  under  consideration,  the  obligee  has 
brought  suit  against  the. obligor  to  recover  damages  of  him  for 
not  having  performed  his  covenant  in  manner  and  form  as,  by 
the  sealed  agreement  on  which  the  suit  is  brought,  he  bound 
himself  to  do,  and  the  subsequent  parol  agreement  set  up  as  a 
defense  in  the  pl^a  under  consideration,  is  in  bar  of  the  recovery 
of  damages,  and  '&  not  intended  as  a  dissolution  of  the  written 
agreement.  The  defense  is  not  that  the  sealed  agreement,  on 
which  the  suit  is  broug'ht,  has  been  dissolved  or  rescinded,  but 
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that  the  plaintiff  has  accepted  other  articles  in  lieu  of  his 
damages,  and  that,  therefore,  he  is  not  entitled  to  recover. 

In  the  case  of  Keatijig  v.  Price,  1  Johns.  Cas., 
[*495]  22,  the  Court  *said  an  extension  of  time  may  often 
be  essential  to  the  performance  of  executory  contracts, 
and  that  there  could  be  no  reason  why  a  subsequent  parol 
agreement  for  that  purpose  should  not  be  valid.  In  the  case 
of  Fleming  v.  Gilbert,  3  Johns.  Rep.,  528  (a  case  in  principle 
precisely  like  this),  the  Court  says,  that  the  plaintiff  in  that 
case  waived  a  compliance  with  the  condition  of  the  bond;  and 
that  no  rule  or  principle  of  the  law  was  infringed  in  permit- 
ting parol  evidence  of  such  waiver.  The  Court  in  that  case 
further  said,  that  it  is  a  sound  principle  that  he  who  prevents 
a  thing  being  done,  shall  not  avail  himself  of  the  non- 
performance he  has  occasioned;  and  that  in  the  case  then 
before  the  Court,  it  was  plain  that  the  defendant  would  have 
complied  with  the  condition  of  his  bond,  had  not  the  plaintiff 
dispensed  with  it.  The  Court  further  in  that  case  says,  that 
euch  rules  in  ancient  as  well  as  in  modern  decisions  exist,  and 
cites  with  approbation  a  case  from  the  Year  Books,  where  the 
condition  of  the  bond  was  to  raise  a  mill,  and  the  obligor 
offered  to  perform,  but  the  obligee  refused  to  have  it  done,  and 
that  was  held  sufficient  to  excuse  him  from  the  performance. 

In  the  case  of  Heard  v.  Wadham,  1  East,  619,  Lawrenct, 
justice,  admits  that  subsequent  to  the  breach  of  a  covenant, 
the  covenantee  may  substitute,  agree  to,  and  accept  something 
else  in  lieu  of  what  the  covenantor  was  bound  to  do,  in  satis- 
faction of  his  damage,  and  that  such  a  substitution  is  a 
sufficient  answer  to  any  suit  brought  for  damages  for  the  non- 
performance of  the  thing  stipulated;  and  that  such  substitu- 
tion may  be  proved  by  parol.  And  Chief  Justice  Gibbs,  in 
the  case  of  Thompson  v.  Brown,  7  Taunt.,  656,  says  that  he 
well  understands  that  doctrine;  and,  he  adds,  that  in  such 
case  the  man  is  paid  his  damages  by  accepting  something  in 
lieu  of  that  which  he  was  entitled  to.  In  the  case  of  RatcUff 
v.  Pemberton,  1  Esp.  Rep.,  35,  in  an  action  of  covenant  on  a 
charter-party  of  a  ship,  to  recover  demurrage  for  not  having 
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discharged  the  cargo  on  the  day  stipulated,  the  defense  set  up 
was,  that  the  defendant  could  and  would  have  discharged  the 
cargo  by  the  time  limited,  but  that  the  plaintiff  enlarged  the 
time,  &c.  This,  Lord  Kenyon  said,  was  a  good  an^  legal 
defense  against  the  claim  of  the  plaintiff,  if  it  had  been 
specially  pleaded. 

In  the  present  case,  if  Elder,  the  covenantee,  had  actually 
received  from  Dorman,  the  covenantor,  the  cattle  mentioned 
in  the  plea  in  lieu  of  the  hogs,  no  doubt  can  exist  but 
[*496]  that  his  *  right  to  recover  damages  for  the  non- 
delivery of  the  hogs  would  be  barred.  If,  then,  this 
case  is  not  distinguishable  from  other  cases  of  contracts  to 
deliver  specific  articles,  every  legal  consequence  follows  a 
tender,  refusal,  and  readiness  to  perform,  that  would  follow  an 
absolute  delivery,  if  the  matter  is  properly  pleaded.  In  this 
plea,  Dorman  avers  that  at  the  proper  time  and  place  he  had 
the  cattle  ready,  and  then  and  there  set  them  off  for  Elder, 
the  covenantee ;  and  that  he  has  ever  since  kept  them  there 
ready,  and  still  has  them  there  ready,  to  deliver  to  Elder  if  he 
will  attend  to  get  them.  So  far,  this  plea  is  sufficient  and 
perfect  in  qX\  its  averments,  but  still  it  lacks  one  important 
averment,  and  without  which  the  plea  cannot  be  sustained. 

The  defense  set  up  in  this  plea  is  and  must  be  bottomed  on 
the  fact,  that  Dorman,  the  covenantor,  was  willing  to  have 
discharged  his  covenant  under  seal,  by  delivering  the  hogs  at 
the  proper  time  and  place  agreeably  to  the  tenor  and  effect 
thereof;  and  that  he  would  have  so  performed,  had  he  not 
been  prevented  by  Elder,  the  covenantee,  in  manner  and  form 
as  set  out  in  the  plea ;  and  this  averment  must  be  directly  and 
positively  averred,  and  not  left  to  be  collected  by  inference. 

It  is  a  general  rule  in  special  pleading,  that  each  special 
plea  is  taken  most  strongly  against  the  party  pleading  it,  and 
most  favourably  to  his  adversary ;  and  to  this  rule  there  is  no 
exception. "  Whenever  the  defendant  acknowledges  the  plain- 
tiff's cause  of  action,  both  as  to  facts  stated  and  the  conclu- 
sions of  law  arising  thereon,  but  seeks  to  avoid  it  by  new  facts 
wl.ich  lie  offers,  lie  must  state  those  facts  with  clearness  and 
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certainty,  and  in  direct  and  positive  terms.  The  rule  is,  that 
the  party  pleading  must  be  supposed  to  have  made  his  state- 
ment as  favourable  for  himself  as  the  truth  will  possibly 
admit,  and  therefore  it  would  be  doing  injustice  to  the  opposite 
party,  to  infer  that  the  truth  of  the  case  is  more  favourable 
than  the  party  himself  has  stated  it.  The  party  setting  up 
the  defense  knows  the  truth  of  the  case  he  is  stating,  and  can 
state  it  with  clearness  and  certainty,  and  in  direct  and  posi- 
tive terms,  if  he  desire  to  do  so;  and  if  he  do  not  so  do,  he 
must  bear  all  the  inconvenience  which  may  grow  out  of  his 
failing  so  to  do. 

In  this  plea  there  is  no  averment  that  Dorman,  the  cove- 
nantor, was  willing  to  perform  and  would  have  performed  his 

covenant  under  seal,  by  delivering  the  hogs  at  the 
[*497]     proper  time  *and  place,  agreeably  to  the  tenor  and 

effect  of  said  covenant,  had  he  not  been  prevented  by 
the  covenantee  in  manner  and  form  as  set  out  in  the  plea;  and 
without  such  an  averment  the  plea  is  radically  defective. 

M'KiNNEY,  J. — I  concur  in  the  opinion  just  delivered, 
affirming  the  judgment  in  this  case.  I,  however,  differ  from  a 
majority  of  the  Court  in  the  view  taken  of  the  first  plea.  In 
my  opinion,  it  is  radically  bad,  and  as  the  question  involved  is 
important,  I  will  present  the  reasons  upon  which  my  opinion 
has  been  formed. 

The  plea  rests  upon  the  validity  of  a  parol  agreement, 
entered  into  after  the  execution  of  the  sealed  instrument,  the 
foundation  of  the  suit,  and  before  the  day  upon  which  the 
property  mentioned  in  the  covenant  was  to  have  been  deliv- 
ered. The  plea  would  appear  to  be  relied  on  as  an  accord  and 
satisfaction,  and  if  not  good  as  such  it  is  bad. 

I  will  notice  a  few  rules  applied  to  sealed  instruments  and 
contracts  in  writing,  before  I  test  the  sufficiency  of  the  plea  as 
a  plea  of  accord  and  satisfaction.  1.  A  sealed  instrument  can 
not  be  dissolved,  except  by  an  instrument  executed  with  equal 
solemnity.  2.  Written  agreements,  whether  specialties  or  sim- 
ple contracts,  and  whether  within  or  without  the  statute  of 
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frauds,  can  not  be  contradicted,  varied,  or  materially  affected 
by  parol  evidence.  3.  Parol  evidence  of  fraud,  or  the  want  or 
failure  of  consideration,  or  of  the  enlargement  of  the  time  for 
performance,  or  a  waiver  of  the  performance  of  a  written 
simple  contract,  is  admissible.  4.  Such  evidence  of  fraud, 
and  of  the  want  or  failure  of  consideration,  by  our  statute, 
and  of  the  enlargement  of  the  time  of  performancej  and  waiver 
of  the  performance,  also  applies  to  sealed  instruments.  Erwin 
Y.  Saunders,  1  Cow.  H.,  249;  Hunt  v.  Adams,  7  Mass.  R.,  518; 
Siachpole  v.  Arnold,  11  Mass.  E,.,  27;  Fitzhugh  v.  Runyon,  8 
Johns.  R.,  375;  Thompson  v.  Ketcham,  Id.,  189;  Welk  v. 
Baldwin,  18  Johns.  R.,  45;  Hoare  et  al.  v.  Graham,  3  Campb. 
R.,  57;  Davey  v.  Prendergrass,  5  Barn.  &  Aid.,  187;  2  Chitt. 
R.,  336;  Baylis  v.  Dineley,  3  M.  &  S.,  477;  Crane  v.  Newell, 
2  Pick.  R.,  612. 

The  first  inquiry  is,  Does  the  parol  agreement  set  up  in  the 
plea  conflict  with  these,  or  with  either  of  these  rules?  By  the 
sealed  instrument,  the  defendant  covenanted  to  pay  to  the  plain- 
tiff ninety  dollars  and  forty-three  cents  in  merchant- 
[*498]  able  hogs  by  the  *lst  day  of  November,  1829.  By  the 
plea,  the  defendant  is  to  pay  that  sum  in  cattle  during 
the  summer  of  1830.  These  contracts  are  entirely  different; 
the  variance  reaching  not  only  to  the  subject-matter,  but  also 
to  the  time  of  performance,  of  substance  in  a  contract.  It  can 
not  be  contended,  that  the  sealed  contract  is  dissolved,  or  that 
it  is  not  contradicted  by  the  parol  agreement  relied  on.  1p 
it  then  avoided  by  fraud  or  the  want  or  failure  of  considera- 
tion, or  is  an  action  upon  it  suspended  by  an  enlargement  of 
the  time  of  its  performance,  or  finally,  is  there  a  waiver  of 
the  performance,  or  a  discharge  of  the  agreement?  I  think 
these  questions  must  be  answered  in  the  negative.  All  that 
the  plea  presents  is  the  substitution  of  one  cause  of  action 
for  another,  and  as  the  matter  pleaded  was  executory  and 
without  consideration,  it  can  not  constitute  a  valid  defense. 

The  next  inquiry  is.  Was  the  plea  good  as  a  plea  of  accord 
and  satisfaction?  An  accord  and  satisfaction  is  a  bar  to  an 
action  brought  on  a  bond,  but  a  mere  parol  and  executory 
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agreement,  or  a  mere  accord  without  satisfaction  received,  is 
no  bar.  1  Bac.  Ab.,  43;  Com.  Dig.  tit.  Accord,  B;  Russell 
V.  Lytle,  6  Wend.,  390;  Lynn  v.  Bruce,  2  H.  BL,  317;  Allen 
V.  Harris,  1  Ld.  Raym.,  122;  9  Rep.,  79;  Bahton  v.  Baxter, 
Cro.  Eliz.,  304;  Rayne  v.  Orion,  Cro.  Eliz.,  305-6;  3  Bl. 
Comm.,  15.  The  plea  alleges,  that  before  the  time  designated 
for  the  delivery  of  the  hogs,  the  parol  agreement  for  the 
delivery  of  the  cattle  was  entered  into.  The  case  of  Handley 
V.  Moorman,  4  Eibb,  1,  is  in  point  and  sustains  my  view  of 
the  plea.  In  that  case  it  was  held,  that  in  covenant  for  the 
payment  of  tobacco  by  installments,  at  a  particular  place,  a 
plea  that  the  place  of  payment  was  changed  by  the  agreement 
of  the  parties,  prior  to  the  respective  installments  becoming 
due,  was  bad.  An  accord  and  satisfaction  pre-suppose  a 
wrong  done,  or  a  liability  incurred.  Until  a  wrong  be  done, 
as  in  tort,  &c.,  or  a  liability  incurred  by  breach  of  a  contract, 
either  sealed  or  parol,  there  can  not  be  an  accord  and  satisfac- 
tion. It  would  seem  to  be  as  correct  in  an  action  of  trespass, 
to  treat  a  plea  alleging  accord  and  satisfaction  before  the 
trespass  was  committed,  as  good,  as  in  an  action  on  a  specialty, 
to  recognize  such  a  plea  as  a  bar  before  the  liability  was 
incurred. 

After  breach  of  a  covenant,  the  acceptance  of  satisfaction, 

all  know,  is  a  discharge  of  the  covenant.  This, 
[*499]     however,   has   not    "^occured.      Payne   v.    Barnet,2 

Marsh.  R.,  312,  is  in  accordance  with  Handley  v. 
Moorman,  and  appears  to  me,  with  the  law  noticed,  to  decide 
this  case.  It  w^as  said  in  Payne  v.  Barnet,  that  after  breach 
of  a  covenant,  a  parol  agreement,  if  executed,  may  be  relied 
on  as  a  plea  of  accord  and  satisfaction,  but  to  render  such  plea 
good,  it  should  aver  not  only  accord,  but  complete  satisfaction, 
but  that  accord  and  satisfaction,  until  after  a  breach,  could 
not  be  pleaded. 

Without  adverting  to  the  right  of  the  covenantee  in  this  case, 
to  sue  upon  the  parol  agreement,  a  point  which  it  seems  would 
much  strengthen  my  view  of  the  plea,  and  which  I  am   far 
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from  admitting,  I  conclude  this  examination  with  a  firm  belief, 
founded  on  careful  investigation,  that  the  plea  is  radically  bad. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

jff.  P.  Thornton  and  A.  C.  Griffith^  for  the  plaintiff. 

J.  H.  Scott,  for  the  defendant. 

(1)  Vide  Sinard  v  PaMerson,  ante,  p.  353,  and  note. 


Mitchell  and  Others  v.  Porter. 

Judgment  on  Pknal  Bond. — In  debt  on  a  penal  bond  conditioned  for  the 
performance  of  covenants,  the  final  judgment  for  the  plaintiflT  is  for  the 
debt,  that  is,  the  penalty  of  the  bond,  and  for  the  costs ;  and  execution  is 
awarded  for  the  damages  assessed.  The  execution — following  the  judg- 
ment— is  for  the  debt  (penalty)  and  costs ;  but  is  endoi-sed  to  levy  the 
amount  of  damages  assessed,  together  with  the  costs  of  suit. 

APPEAL  from  the  Harrison  Circuit  Court. 

Blackford,  J. — Porter  brought  an  action  of  debt  against 
Mitchell  and  others,  on  a  bond  in  the  penalty  of  $150.  The 
condition  of  the  bond,  as  appears  by  the  declaration,  was  for 
the  delivery  of  certain  property  upon  which  an  execution  had 
been  levied.  The  breach  assigned  is  the  non-delivery  of  the 
property  according  to  the  condition  of  the  bond.  There  was 
a  demurrer  to  the  declaration,  and  judgment  for  the  plaintiff 
below. 

The  jury  impanneled  to  inquire  of  the  breaches,  found  that 
the  defendants  were  guilty  of  the  breach  assigned,  and 
[*500]  that  the  ^plaintiff  had  thereby  sustained  damages 
besides  his  costs,  to  the  amount  of  $88.21.  The 
judgment  is  as  follows:  "Therefore  it  is  considered,  that  the 
plaintiff  do  recover  against  the  defendants  his  said  debt,  and 
also  $88.21  for  his  damages,  which  he  hath .  sustained,  as  well 
on  occasion  of  detaining  the  said  debt,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  this  behalf  expended,  by  the 
court  here  adjudged  to  the  plaintiff,  and  with  his  assent.     And 
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it  is  also  considered  by  the  Court  here,  that  the  plaintiff  have 
execution  against  the  defendants  of  the  damages  to  .^88.21,  by 
the  said  jury  in  form  aforesaid  assessed  on  occasion  of  the 
aforesaid  breach  of  the  said  condition  of  the  said  writing 
obligatory,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided.     And  the  defendant  in  mercy,'^  &c. 

There  is  no  substantial  objection  to  the  declaration,  nor  to 
the  form  of  the  verdict,  in  this  case.  There  is  an  error,  how- 
ever, in  the  entry  of  the  final  judgment.  The  mistake  is  in 
the  rendition  of  a  judgment  not  only  for  the  debt,  but  also  for 
the  damages  assessed  by  the  jury.  The  form  of  the  judgment 
in  the  English  books  is,  that  the  plaintiff  recover  his  said  debt 
(which  is  the  penalty  of  the  bond),  with  nominal  damages 
(usually  one  shilling),  and  the  costs  of  suit.  The  damages 
assessed  by  the  jury  are  not  noticed  in  the  judgment.  That 
form  would  not  be  objectionable  here.  The  judgment  for 
nominal  damages  is,  however,  unnecessary.  The  judgment,  in 
these  cases,  may  be  for  the  debt,  that  is,  the  penalty,  and  for 
the  costs  of  suit.  Execution  may  be  awarded  for  the  damages 
assessed.  The  execution,  it  is  true,  must  follow  the  judgment, 
and  be  for  the  debt  (penalty)  and  the  costs;  but  it  must  be 
endorsed  to  levy  the  amount  of  the  damages  assessed  by  the 
jury  on  account  of  the  breaches  assigned,  together  with  the 
costs  of  the  suit.  See  Clark  v.  Goodwin,  July  term,  1820; 
Gli'dewell  v.  M^Gaughey,  November  term,  1830;  Morris  v. 
Price,  November  term,  1831. 

Per  Curiam. — The  judgment  is  reversed,  and  the  cause  re- 
manded, &G. 

H.  P.  Thornton,  for  the  appellants. 

J,  H.  Thompson,  for  the  appellee. 
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[501*]    *Abchee  v.  The  Board  of  Commissioners  op 
Allen  County. 

CouiTTY  Commissioners — Action  Agatnst — Pleading. — In  an  action  against 
a  board  of  county  conjmissioners,  for  work  and  labor,  or  goods  sold  and 
delivered,  the  declaration  must  show  some  act,  creating  their  liability,  to 
have  been  done  by  them  at  a  regular  meeting  of  the  board  at  the  time  fixed 
by  law.  (a) 

EREOR  to  the  JRandolph  Circuit  Court. 

Blackford,  J. — Assumpsit  by  Archer  against  the  board  of 
commissioners  of  Allen  county.  There  are  four  counts  in  the 
declaration.  Two  of  the  counts  are  founded  on  a  special  con- 
tract relative  to  the  making  of  bricks  by  the  plaintiff  for  the 
defendants.  The  other  counts  are  for  bricks  sold  and  delivered 
to  the  defeudants  by  the  plaintiff.  General  demurrer  to  the 
declaration,  and  judgment  for  the  defendants. 

The  declaration,  in  this  case,  cannot  be  sustained.  The 
defendants  are  only  charged  in  their  corporate  capacity.  No 
act  of  theirs,  relative  to  the  subject-matter  of  this  action,  could 
render  them  liable  in  their  character  of  commissioners,  unless 
such  act  was  done  by  them  at  a  regular  meeting  of  tlie  board 
at  the  time  fixed  by  law.  The  declaration  does  not  show  any 
act  of  the  commissioners  done  at  such  a  time;  and  it  is  conse- 
quently insufficient. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H.  Cooper,  for  the  plaintiff. 

D.  H.  Colerick  and  31.  M,  Ray,  for  the  defendants. 

(«)     TJU  Board,  <tc.,  v.  Chitwocd  et  al.,  8  Ind.,  506 ;  8  Blackf.,  471 ;  3  Ind.,  327. 
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HoAGiiAND  V.  Rogers,  in  Error. 

AN  action  of  clebt  may  be  brought  in  this  State,  upon  the 
judgment  of  a  justice  of  the  peace  in  another  State ;  but  a  scire 
facias  to  procure  the  award  of  an  execution  on  such  a  judgment 
does  not  lie. 


[502*]  *Abel.  v.  Burgett. 

Pi/EADENG — Peactice. — The  filing  of  additional  pleas  in  the  Circuit  Court 
ou  appeal,  if  no  objection  was  there  made  to  them,  cannot  be  assigned  for 
error. 

Fraud — Instructions  to  Jury. — Debt  on  a  sealed  note  for  SIOO.  Plea, 
that  ihe  note  was  given  for  a  horse  fraudulently  represented  as  sound,  but 
which  was  unsound  and  worth  nothing.  The  only  proof  as  to  the  consider- 
ation of  the  note,  was,  that  it  had  been  given,  together  with  fifty  dollars,  for 
a  horse.  The  Court  instructed  the  jury,  that  if  the*  fifty  dollars  had  been 
paid,  and  the  horse  was  worth  no  more,  they  might  consider  the  whole  con- 
sideration of  the  note  to  have  failed.  Held,  that  the  instruction  was 
erroneous. 

APPEAL  from  the  Jackson  Circuit  Court. 

M'KiNNEY,  J. — Action  of  debt  on  a  writing  obligatory  for 
$100  before  a  justice  of  the  peace.     Judgment  for  the  plaintiff. 

On  appeal  to  the  Circuit  Court,  the  defendant,  without  any 
objection  appearing  to  be  made,  filed  two  special  pleas:  1. 
That  the  consideration  of  the  note  was  the  sale  and  delivery 
by  the  plaintiff  to  the  defendant  of  a  horse,  and  that  the 
plaintiff  at  the  time  of  the  sale,  falsely  and  fraudulently  repre- 
sented to  the  defendant  that  the  said  horse  was  sound,  &g.  The 
defendant,  by  averment,  negatives  the  representation  of  the 
plaintiff,  and  says  the  horse  was  and  has  been  wholly  useless 
and  of  no  value  whatever.  2.  That  the  note  declared  on  was 
given  and  executed,  in  consideration  of  the  sale  by  the  plain- 
tiff to  the  defendant  of  a  horse,  which  the  plaintiff  then  falsely 
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and  fraudulently  represented  to  be  sound,  &c.  The  defendant 
avers  that  the  plaintiff,  by  his  promises,  undertaking,  and 
warranty,  induced  him  to  purchase  and  to  execute  the  said  note. 
He  avers  the  said  horse  was  unsound  and  diseased,  negatives 
the  representation  of  the  plaintiff,  and  further  says  the  horse 
was  useless  and  of  no  value  whatever.  Issues  upon  these 
pleas  were  submitted  to  a  jury,  and  a  verdict  rendered  for  the 
defendant.  A  motion  for  a  new  trial,  founded  on  instructions 
given  by  the  Court,  was  overruled,  and  judgment  entered  on 
the  verdict. 

The  plaintiff  below  has  appealed  to  this  Court,  and  assigns 
two  errors:  1.  The  Court  erred  in  permitting  the  defendant 
to  file  pleas  in  that  Court.  2.  The  Court  erred  in  their 
instructions  to  the  jury,  as  requested  by  the  defendant. 
[*503]  *No  objection  having  been  made  to  the  defendant's 
filing  pleas  in  the  Circuit  Court,  it  is  too  late  now  to 
urge  that  in  permitting  it  error  was  committed.  The  pleas 
may  have  been  filed  by  consent,  a  presumption  rather  to  be 
indulged  than  that  of  error  by  the  Court.  The  objection 
seems  to  be  untenable  (1). 

It  appears,  that  it  was  proved  that  the  consideration  given 
by  the  defendant  for  the  horse  mentioned  in  the  pleas,  was  a 
horse  valued  at  fifty  dollars  and  the  writing  obligatory  sued 
on  for  $100;  and  that  this  was  all  the  testimony  as  to  the 
consideration.  It  further  appears  from  a  bill  of  exceptions, 
that,  on  motion  of  the  defendant,  the  Court  instructed  the 
jury,  "That  if  they  found  that  fifty  dollars  had  been  paid 
for  the  horse  mentioned  in  the  pleas,  and  that  said  horse  was 
not  worth  more  than  was  paid  for  him,  they  could  not  shut 
their  eyes  upon  that  fact,  and  had  a  right  to  take  it  into 
consideration,  and  say  that  the  whole  consideration  for  the 
writing  obligatory  had  failed." 

The  pleas  ground  the  defense  on  a  failure  of  the  considera- 
tion of  the  note  sued  on,  through  a  fraudulent  representation 
by  the  plaintiff  of  the  soundness,  &c.,  of  the  horse  he  sold  (2). 
It  does  not  appear,  that  evidence  was  offered  to  the  jury 
establishing  the  fact  that  sucli  fraudulent  representation   had 

(570) 


NOVEMBER  TERM,  1834.  503-4 


Abel  V.  Burgett. 


been  made.  This  was  essential  to  maintain  the  pleas  as  a 
valid  defense,  and  it  was  only  from  such  proof  that  the  jury- 
could  have  come  to  the  conclusion  that  the  consideration  of 
the  note  had  failed.  If,  as  appears  from  the  record,  the 
evidence  we  have  noticed  was  all  that  was  given  as  to  the 
consideration,  and  none  was  given  of  the  fraudulent  represen- 
tation of  the  soundness  of  the  horse,  it  is  very  clear  that  the 
pleas  were  not  sustained,  and  therefore  no  legal  defense  shown 
to  preclude  the  plaintifl'  from  recovering.  The  instruction 
given  by  the  Court  covers  only  a  part  of  the  defense;  and 
although  it  may  be  supposed  that  the  instruction  was  based 
upon  evidence  of  fraud  submitted  to  the  jury,  connected  with 
that  of  the  consideration,  yet,  upon  much  reflection,  we  are 
satisfied  that  we  cannot  presume,  in  support  of  the  instruction, 
that  such  evidence  was  before  the  jury,  and,  consequently,  we 
must  view  the  instruction  as  unconnected  with  that  evidence. 

"When  the  instruction  is  thus  considered  unconnected  with 
other  evidence,  the  question  before  us  is  brought  within  a  very 
narrow  compass.  The  instruction,  whether  considered  as 
applicable  to  the  pleas,  or  as  presenting  a  general 
[*504]  proposition,  was  *  certainly  incorrect,  for  it  founds 
the  failure  of  the  consideration  of  the  note  upon  a 
supposed  inadequacy  of  the  price.  This  question  was  not 
before  the  Court,  and,  even  in  chancery,  the  inadequacy  must 
be  such  as  shocks  the  conscience  and  amounts  to  conclusive 
and  decisive  evidence  of  fraud,  to  avoid  a  contract. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside,  with  costs.     Cause  remanded,  &c. 

J.  H.  Thompson  and  0.  H.  Smith,  for  the  appellant. 

(7.  Dewey,  for  the  appellee. 

(1)  Accord.  Tyler  v.  Denson,  Ante,  p.  347. 

(2)  Vide  Wynn  et  al.  v.  Hiday,  Vol.  2,  of  these  Eep.,  123,  and  note;  Phillips 
it  al.  V.  Bradbury  et  al.,  Ante,  p.  388.  The  consideration  of  a  bond  could  not 
be  inquired  into  at  common  law ;  and  payment  of  the  bond  could  be  there- 
fore enforced,  though  the  consideration  was  fraudulent.  Huston  v.  Williams, 
Ante,  p.  170.  The  statute  opens  the  ^ay  for  an  inquiry  into  the  considera- 
tion.   E.  C.  1831,  p.  405. 
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Nixon  v.  Brown,  in  Error. 

THE  affidavit  of  a  party,  in  support  of  a  motion  for  the 
continuance  of  a  cause,  on  account  of  the  absence  of  a  witness ; 
showed  that  the  witness  was  material,  that  due  diligence  had 
been  used  to  procure  his  testimony,  and  that  there  was  good 
reason  to  expect  that  his  attendance  could  be  procured  at  the 
then  next  term  of  the  Court.  Held,  that  the  party  was 
entitled  to  a  continuance,  and  the  refusal  to  grant  it  was 
error  (1). 

(1)  Vide  Oordon  v.  Spencer,  Vol.  2,  of  these  Rep.,  286,  and  note. 


Thorn  and  Others  v.  Tyler,  Administrator. 

Admxnistratok. — An  administrator  may,  under  the  statute,  file  a  bill  ia 
chancery,  instead  of  proceeding  at  law,  against  any  person  who  intermed- 
dles with  or  embezzles  any  of  the  goods,  &c.,  of  the  intestate. 

Same. — A  decree,  in  such  a  case,  against  two  defendants  for  a  certain  sum, 
stated  that  they  should  be  jointly  and  severally  liable  for  the  same.  Jffeld, 
that  the  words  "jointly  and  severally,"  &c.,  were  merely  surplusage,  and 
did  not  render  the  decree  objectionable. 

[*505]     *ERROR  to  the  Hendricks  Probate  Court. 

Blackford,  J. — This  is  a  bill  in  chancery,  filed  in 
the  Probate  Court  of  Hendricks  county,  by  Tyler,  administrator 
of  Jourdan,  against  Thorn,  Smith,  Harris  and  Farlow.  The 
bill  was  taken  pro  eonfesso  as  to  one  of  the  defendants.  The 
others  filed  their  several  answers.  There  are  a  variety  of 
depositions  taken  in  the  cause.  The  Probate  Court  decreed  in 
favour  of  the  complainant  for  the  sum  of  $150.25,  and  stated 
in  the  decree  that  the  defendants  should  be  jointly  and  severally 
liable  to  the  complainant  for  the  amount.  The  decree  is  also 
for  costs  against  the  defendants. 
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The  plaintiffs  in  error  object  to  this  decree  on  the  ground 
that  the  Court  had  no  jurisdiction  of  the  cause.     The  allega- 
tions in  the  bill  and  the  proofs  are,  that  Jourdan  died  possessed 
of  a  certain  quantity  of  whisky  as  his  own  property;  that  the 
complainant  administered  on  his  estate;  that  the  defendants, 
after   Jourdan's   death,    fraudulently   took   possession   of  the 
whisky,  with  a  knowledge  that  it  belonged  to  Jourdan's  estate, 
and  converted  it  to  their  own  use.    The  objection  made  is,  that 
the  complainant's  remedy  is  at  law.     This  objection  is  without 
foundation.     The  statute  on  the  subject  is  as  follows:     "That 
if  any  person  shall  unlawfully,  and  without  authority,  inter- 
meddle with  or  embezzle  any  of  the  goods,  chattels,  rights, 
credits,  moneys  or  effects  of  a  decedent,  such  person  shall  be 
chargeable  as  an  executor  of  his  own  wrong,  and  shall  be  liable 
to  the  action,  as  at  common   law,  of  the  creditors  of  such 
decedent,  or  other  person  injured  by  such  intermeddling  and 
embezzlement,  to  the  extent  of  the  damages  sustained  thereby; 
or  such  creditor  or  other  person  injured  as  aforesaid,  may  sue 
such  wrong-doer  as  in  chancery,  and  compel  him  to  make 
answer  under  oath  concerning  the  premises,  and  on  the  final 
hearing,  have  decree  accorrling  to  justice  and  equity."     E,.  C. 
1831,  p.  168.     It  appears  to  us  that  this  statute  gives  the 
administrator,  in  a  case  like  the  present,  the  right  to  file  a  bill 
in  chancery,  if  he  prefer  that  mode  of  proceeding.     He  is  a 
party  injured  by  the  conversion  of  the  intestate's  property,  and 
is  within  the  provision  of  the  statute.     The  statutory  provision 
referred  to  is  contained  in  the  27th  section  of  the  act  concerning 
Probate  Courts,  and  shows  conclusively  the  jurisdiction  of  the 

Probate  Court  in  the  case  before  us. 
[*506]  *On  the  merits  of  the  cause,  the  decree  is  right. 
The  depositions  are  amply  sufficient  to  support  it. 
The  plaintiffs  in  error  make  an  objection  to  the  form  of  the 
decree.  The  decree,  after  stating  the  amount  to  be  paid  by 
the  defendants  below,  goes  on  to  say  that  they  shall  be  jointly 
and  severally  liable  for  that  amount.  The  objection  is  to  the 
words  jointly  and  severally,  as  inserted  in  the  decree.  This 
objection  .can  not  prevail.     The  Avords  objected  to  are  merely 
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surplusage.  They  do  not,  in  any  respect,  change  the  effect  of 
the  decree.  A  decree  in  chancery,  or  a  judgment  at  law, 
against  several  defendants,  renders  them  jointly  and  severally 
liable  for  the  money.  The  execution  issues  against  them 
jointly,  but  the  amount  may  be  collected  from  any  one  of 
them. 

Per  Curiam. — The  decree  is  affirmed,  with  one  per  oetU, 
damages  and  costs. 

C.  Fletcher  and  W.  Quarles,  for  the  plaintiffs. 

J.  Eccka  and  C.  C.  Nave,  for  the  defendant. 
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ABATEMENT. 
See  Ihfancy,  2 ;  Peactice,  6. 

ABBREVIATIONS. 
The  writing  of  Octb.  for  October,  in  a 
ecire  facias,  to  designate  the  time  for 
appearance  to  the  writ,  can  not  be 
assigned  for  error. — Keams  v.  The 
State, 334 

ACCESSORY. 
See  Pbinctpal  and  Accessoky. 

ACCORD  AND  SATISFACTION. 

See  PiiEADiNG,  16. 

ADDITIONS. 

If  a  father  and  son  are  both  called  A 

B,  by  naming  A  B  the  father  prima 

facie  shall  be  intended.— -Browre  v. 

Benight  et  ux 39 

ADMINISTRATORS. 
See   ExECUTOKS  aa"d  Administra- 

TOKS. 

ADMISSIONS. 
See   Evidence,   12,   13;   Paktneb- 

SHIP,  5. 

ADULTERY. 
See  Divorce,  2,  3. 

AFFIDAVIT. 
See  Attachment,  1,  2. 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 
See  Contract;  Pleading,  8, 15,  23; 

Vendor  and  Purchaser,  2. 
1.  An  agreement  under  seal  can  not 
be  rescinded  by  a  parol  contract.— 
Sinard  v.  Patterson ....353 

(5 


2.  The  terms  of  a  sealed  agreement 
can  not  be  varied  by  a  subsequent 
parol  contract,  so  as  to  authorize  a 
suit  on  the  sealed  agreement,  which 
suit,  without  the  parol  contract, 
could  not  be  sustained,  and,  conse- 
quently, the  existence  of  the  sealed 
agreement,  in  such  a  case,  is  no  bar 
to  a  suit  on  the  parol  contract.    Ibid. 

3.  A,  for  a  sufficient  consideration, 
agreed  to  pay  B,  at  a  specified  time, 
a  sum  of  money,  to  indemnify  him 
against  the  payment  of  certain  debts, 
and  to  give  him  security  for  the  per- 
formance of  the  agreement.  HeJd, 
that  for  A's  non-performance  of  any 
of  these  covenants,  he  was  liable  to 
a  suit  without  a  previous  demand. 
Held,  also,  that  a  promissory  note 
executed  by  A  alone  was  not  the 
security  for  the  money  contemplated 
by  the  agreement. — Brown  v.  White 
° 431 

AMENDMENT. 
See  Pleading,  4,  18. 


ANSWER. 

See  Chancery,  1. 

APPEAL. 
See  Evidence,  12-14;  Pleading,  4, 
18,  20;  Practice,  6,  7;  Witness, 
3,4. 

1.  An  appeal  from  the  judgment  of  a 
justice  to  the  Circuit  Court  will  be 
dismissed  if  the  transcript  be  not 
filed  with  the  clerk  within  twenty 
days  after  the  filing  of  the  appeal- 
bond. — Barnes  v.  Modisett  et  ai...253 

2.  Same  point  decided. — Brown  v. 
Modisett 381 

3.  Same  point  decided. — Butler  et  al. 
\.Sk(mp 392 

4.  In  the  case  of  an  appeal,  the  justice 
of  the  peace  is  bound  to  file  his 
transcript  within  the  time  prescribed 
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by  statute,  though  his  fees  have  not 
been  paid  or  tendered. — Ingram  v. 
Flasket ....450 

APPEARANCE. 

The  defendant's  appearance  to  the 
action  by  attorney  prevents  him 
from  making  any  objection  relative 
to  the  process. — Eldridge  v.  Folwdl 

■    etal 207 

APPEENTICE. 
Ck)venant  by  A  against  B  and  C  upon 
an  indenture  of  apprenticeship.  The 
indenture  commences  as  follows: 
"This  indenture,  made,  &c.,  be- 
tween B  and  C,  his  father,  of  the 
one  part,  and  A  of  the  other  part, 
witnesseth  that  the  said  B  hath,  by 
his  own  free  will,  and  with  the  con- 
sent of  the  said  C,  his  father,  testified 
by  his  signature  to  these  presents, 
put  himself  apprentice,"  &c.  The 
following  is  the  conchision :  "In 
testimony  whereof,  the  jiarties  have 
hereunto  set  their  hands  and  seals 
the  date  above  mentioned. — B,  [L. 
S.j  C,  [L.  S.]  A,  [L.  S.j  "  There 
are  no  covenants  inserted  on  the 
part  of  C.  Breach  assigned  that  the 
apprentice  had  absented  himself, 
&c.  Held,  that  the  father's  execu- 
tion of  the  indenture  was  a  mere 
expression  of  his  assent  to  it  as  re- 
quired by  statute,  and  that,  as  he 
had  entered  into  no  covenants,  this 
action  could  not  be  sustained. — 
Socket  V.  Johnson  et  al 61 

.  ARBITRATION. 

1.  An  award  is  not,  under  the  statute, 
conclusive  as  to  the  law  or  the  facts 
of  the  case. — Hamilton  \.  Wort...  08 

2.  A  party  has  a  right  to  prove  in  the 
Circuit  Court,  as  an  objection  to  an 
award,  any  miscondtict  of  the  arbi- 
trators, or  of  the  opposite  partVj  or 
to  show,  by  introducing  the  evidence 
which  was  before  the*  arbitrators, 
tliat  they  have  mistaken  the  merits 
of  the  cause Ibid. 

3.  A  defendant  appealing  from  the 
judgment  of  a  justice  of  the  peace 
on  an  award,  can  not  have  the  cause 
tried  by  a  jury  in  the  Circuit  Court 
unless  the  award  /be  first  set  aside 
for  fraud,  corruption,  or  other  undue 
means. — Rousan  v.  Moffett  et  al.. .1^1 

4.  It  is  not  necessary,  in  an  action  on 
a  bond  conditioned  for  the  perform- 
ance of  an  award,  that  a  plea  in  bar 
admitting  the  execution  of  the  bond. 


but  denying  that  any  award  had  been 
made,  should  be  verified  by  aflida- 
vit. — Titus  V.  Scantling  et  ux 372 

5.  A  plea  in  such  case,  averring  tJie 
bond  to  be  void  by  the  statute  of 
another  State  where  it  was  executed, 
should  set  forth  particularly  the 
statute  relied  on Ibid. 

6.  The  parties  to  a  reference  agreed  on 
the  day  for  tlie  meeting  of  the  arbi- 
trators, and  met  with  tlie  arbitrators 
on  that  day,  Avhen  the  examination 
was  commenced  and  adjourned  until 
the  next  day,  when  the  award  was 
made.  Held,  that  the  iiarty  dissatis- 
fied with  the  award,  could  not  ob- 
ject to  it  on  account  of  hLs  not  having 
had  a  written  notice  of  the  time  of 
the  meeting  of  the  arbitrators.  Held, 
also,  that  such  party  liaving,  by  an 
endorsement  on  the  arbitration-bond, 
agreed  that  a  change  sliould  be  made 
as  to  one  of  the  arbitrators,  could 
not  afterwards  object  to  tlie-  award 
in  consequence  of  its  being  made  in 
conformity  with  that  agreement. — 
Jacobs  v.  Mojfatt 395 

7.  An  award  can  not  be  objected  to, 
because  the  submission  and  award 
were  not  recorded,  before  the  grant- 
ing of  the  rule  to  show  cause  why 
the  award  should  not  be  made  the 
judgment  of  tiie  Court,  nor  because 
ten  days'  notice  of  the  rule  had  not 
been  given,  if  the  rule  was  entered 
by  the  consent  of  the  parties Ibid. 

8.  The  record  of  the  judgment  on  an 
award  need  not  show  that  the  arbi- 
trators were  sworn,  nor  that  the 
arbitration-bond  was  proved,  nor 
that  the  witnesses  were  sworn,  nor 
that  the  award  was  proved :  an  ap- 
pellate Court  will  presume,  the 
record  not  showing  the  contrary, 
that  the  law,  as  to  these  mattere, 
was  complied  with Ibid. 

9.  Quoere,  whether  tlie  arbitrators,  ap- 
pointed under  the  act  for  the  regula- 
tion of  arbitrations  in  the  Circuit 
Court,  should  be  sworn? Ibid. 

10.  If  the  objection  to  an  award,  on 
account  of  its  not  havmg  been  made 
or  returned  in  due  time,  be  not  made 
in  the  court  below,  it  can  not  be 
noticed  by  an  appellate  comt..../6ic?. 

11.  The  arbitrators  should  state  in 
their  aAvard  the  costs  of  the  witnesses 
examined  before  them,  and  the 
amount  due  for  their  own  services. 
Ibid. 

12.  An  award  as  to  the  costs  should 
distinctly  show   whether   or   not   it 
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applies  to  the  costs  in  the  Circuit 

Court ^bid. 

13.  Previously  to  the  rendition  of 
judgment  on  an  award,  the  aivard 
should  be  recorded,  and  a  rule  served 
on  the  defendant  to  show  cause  why 
■  the  award  should  not  be  made  the 
judgment  of  the  Court. — Nekon  v. 
Hinesley 432 

ARBITRATION-BOND. 
See  Aebitration,  4,  5. 

ARSON. 
See  Slander,  11. 

ASSAULT  AND  BATTERY. 
See  Evidence,  9 ;  Trespass,  3-9. 

ASSESSMENT  OF  DAMAGES. 
See  Damages. 

ASSETS. 
See   Executors   and   Administra- 
tors, 14. 

ASSIGNMENT. 

See  Contract,  3 ;  Promissory  Notes, 

7,  9,  10. 

ASSUMPSIT. 

See  Justice  of  the  Peace,  7,  8; 
Limitations,  Statute  of,  1 ;  Plead- 
ing, 16,  17. 

ATTACHMENT. 

1.  An  affidavit  for  a  foreign  attach- 
ment against  the  heirs  of  a  judg- 
ment-debtor, must  state  the  names 
of  the  defendants,  and  expressly 
aver  them  to  be  non-residents:  If 
the  affidavit  state  the  heirs  to  be 
"yi,  and  others  unknown,  who  are 
not  all  residents  in  Indiana,"  it  is 
insufficient. — Powers  v.  Hurst...  229 

2.  The  affidavit  in  such  case,  if  no 
declaration  be  filed,  must  show  that' 
there  is  no  executor,  nor  adminis- 
trator, nor  personal  assets  to  dis- 
charge the  debt _  Ibid. 

3.  If  the  condition  of  a  bond  in  do- 
mestic attachment,  recite  that  the 
plaintiff  had  sued  out  the  attach- 
ment, &c.,  parol  evidence  is  not 
admissible  to  prove  that  the  bond 
was  executed  before  the  issuing  of 
the  writ ;  but  if  the  writ  itself  show 
that  it  issued  after  the  execution  of 
the  bond,  the  recital  to  the  contrary 
in  the  condition  of  the  bond  will  be 
no  firround  for  quashing  the  writ. 
Summers  v.  Glaneey 361 


.  A  third  person  claimed  property  in 
goods,  levied  on  by  virtue  of  an 
attachment,  and,  on  a  trial  of  the 
right  of  property,  obtained  a  ver- 
dict. The  creditor  appealed,  and 
the  Circuit  Court,  on  the  claimant's 
mcticn,  dismissed  the  suit  on  the 
ground  that  the  attachment  had 
irregularly  issued.  Held,  that  the 
irregularity  complained  of  was  no 
ground  for  dismissing  the  suit.— 
Tyner  V.  Gapin 370 

ATTACHMENT-BOND. 

See  Attachment,  3. 

AVOWRY. 

See  Distress. 


BAILMENT. 
See  Trover. 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BASTARDY. 

See  Trespass,  6,  7. 

BOND. 

See  Arbitration.  4,  5;  Constable; 
Conveyance,  '  Damages,  2; 
Debt;  Executors  and  Adminis- 
trators, 5 ;  Justice  of  the  Peace, 
1 ;  Pleading,  1,  2,  7,  8,  11,  15,  19, 
21;  Principal  and  Surety; 
Prison  Limits;  Recognizance,  1. 

1.  In  an  action  at  law  on  an  obligation 
alleged  to  be  lost,  the  declaration 
must  describe  the  obligation  cor- 
rectly.— Smith  V.  Brown 22 

2.  A  declaration  in  covenant,  on  an 
obligation  averred  to  be  lost,  de- 
scribed the  obligation  as  being  dated 
on  the  first  of  November,  182G._  Held, ' 
that  the  action  was  not  sustained  by 
proof  that  an  obligation  like  that 
described  in  the  declaration  except 
as  to  the  date,  was  executed  by  the 
defendant  on  the  sixteenth  of  April, 
1827 Ibid. 

3.  A  bond  commenced  as  follows: 
Know  all  men,  &c.,  that  we,  Lionel 
J.  Larkin,  Dennis  Carroll,  &c.,  are 
held,  &c.,  and  the  form  of  its  execu- 
tion as  concerned  Larkin  was  as  fol- 
lows: For  L.J.  Larkin,  Georcje  Crum, 
[L.  S.]  Held,  that  so  far  us  relates 
10  the  face  of  the  bond,  Larkin  hjus: 
be  considered  ns  one  of  tlie  parties 
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to  it ;  but  that  its  execution  would 
have  been  more  formal  had  it  been 
thus:  Lionel  J.  Larkin  [L.  S.],  by 
George  Crum,  his  attorney. —  Wilburn 
V.  Larkin  et  al 55 

4.  To  an  action  on  a  bond,  the  plain- 
tiff's non-performance  of  a  prece- 
dent condition  therein,  or  the  failure 
of  consideration,  may,  under  the 
statute,  be  pleaded  in  bar. — PcMer- 
son  V.  Salmon 131 

5.  If  a  note  under  seal  for  money  be 
payable  on  demand,  a  suit  lies  on  it 
without  making  a  previous  demand. 
Brad  field  v.  M'Cormick 161 

6.  Debt  on  a  bond  for  the  delivery  of 
goods  taken  in  execution.  Held, 
that  if  the  value  of  the  goods  be 
sufficient  to  satisfy  the  execution, 
tlie  plaintiff,  in  case  of  their  non- 
delivery, shall  recover  tlie  amount 
due  on  the  execution,  with  interest 
and  ten  per  cent,  damages. — Mitchell 
et  al.  V.  Denbo 259 

7.  The  statute  of  1833,  dispensing  with 
a  declaration  in  certain  cases,  does 
not  apply  to  an  action  on  a  note 
under  seal  for  the  payment  of 
money. — Dowdel  et  al.  v.  Aston  et 
(d 406 

8.  In  debt  on  a  penal  bond  conditioned 
for  the  performan^  of  covenants, 
the  tinal  judgment  for  the  plaintiff 
is  for  the  debt,  that  is,  the  penalty 
of  the  bond,  and  for  the  costs;  and 
execution  is  awarded  for  the  dama- 
ges assessed.  The  execution — fol- 
lowing the  judgment — is  for  the 
debt  (penalty)  and  costs,  but  is  en- 
dorsed to  levy  the  amount  of  dama- 
ges assessed,  together  with  the  costs 
of  suit. — Mitchell  et  al.  v.  Porter.  499 

9.  Debt  on  a  sealed  note  for  $100. 
Plea,  that  the  note  was  given  for  a 
horse  fraudulently  represented  as 
sound,  but  which  was  unsound  and 
worth  nothing.  The  only  proof  as 
to  the  consideration  of  the  note  was 
that  it  had  been  given,  together  with 
fifty  dollars,  for  a  horse.  The  Court 
instructed  the  jury,  that  if  the  fifty 
dollars  had  been  paid,  and  the  horse 
was  worth  no  more,  they  might  con- 
sider the  whole  consideration  of  the 
note  to  have  failed.  Held,  that  the 
instruction  was  erroneous. — Abel  v. 
Burgeit 502 

C. 

CAPIAS  AD  SATISFACIENDUM. 

See  Execution,  1,  2. 
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CESTUI  QUE  TKUST. 
See  Dower,  1,  2,  5. 

CHALLENGE. 

See  Jury,  2,  4,  5 ;  Malicious  Pkosb- 

CUTION,  1. 

CHANCERY. 
See  Decree;   Dr^orce,  1;  Doaver, 
3-5 ;  Executors  j^v>  Administra- 
tors, 2,  6,  7,  13,  15 ;  Payment, 

1.  An  answer  in  chancery  acknowl- 
edged the  receipt  from  the  com- 
plainant, of  an  assignment  of  proper- 
ty in  part  payment  of  the  defendant's 
demands  against  him ;  but  tlie  answer 
also  stated  that  the  defendant  had 
afterwards  cancelled  the  assignQient. 
Held,  that  the  defendant's  statement 
in  the  answer,  that  the  assignment 
had  been  cancelled,  was  no  evidence 
for  him  of  that  fact. —  Wasson  v. 
Gould  et  al 18 

2.  The  parties  in  a  suit  in  chancery 
submitted  the  cause  on  bill,  answer, 
exliii)iis,  and  depositions,  for  a  final 
decree.  Held,  that  tlie  filing  of  a 
replication  was,  under  these  cir- 
cuinstances,waived  by  the  defendant. 
Demaree  etal.  v.  Driskill 115 

3.  A  decree  pi'o  co)i/esso  againt  a  non- 
resident defendant  is  not  t)bjection- 
able  on  account  of  its  having  been 
taken  on  the  first  day  of  the  term ; 
it  appearing  that  the  Court  was  sat- 
isfied that  due  publication  had  been 
made  agreeably  to  the  order  of  the 
Court.— Flatt  et  al.  v.  Judson....  235 

4.  If  the  charges  in  the  bill  be  suf- 
ficiently explicif,  the  complainant, 
after  a  decree  pro  confesso,  may  have 
a  final  decree  without  the  production 
of  proof Jbid. 

5.  If  in  a  suit  in  chancery  against  A,  B, 
and  C,  there  be  a  final  deci'ee  against 
A  alone,  he  can  not  assign  for  error 
that  B  and  C  had  not  legal  notice 
of  the  suit. — Pdl  v.  Farquar....   331 

6.  The  transcript  of  the  record  in  a 
chancery  suit  should  contain  all  the 
evidence  given  in  the  court  below, 
in  order  that  the  Sn])reiue  Court  may 
determine  the  merits  oi'  the  cause. 
, Jbid. 

7.  The  right  to  a  continuance  of  a 
suit  in  chancery  until  the  next  term 
alter  the  issue  is  completed,  is  not 
given  by  the  statute  unless  depo- 
sitions are  to  be  taken. — Andrews  v. 
Jones  et  al 440 

8.  Several  executions  in  favour  of  dif- 
ferent persons  were  levied  on  certain 
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personal  property  as  belonging  to  A, 
the  execution-defendant,  B  claim- 
ing the  property  levied  on  to  be  his, 
filed  a  bill  in  chancery  to  obtain  an 
iiyunction,  and  for  general  relief. 
Held,  on  demurrer,  that  the  bill 
3ould  not  be  sustained;  the  com- 
jilainant's  remedy  being  at  law  and 
not  in  equity. — Henderson  v.  Bates 


et  al. 


460 


CHAEACTEE. 
See     MAI.ICIOUS     Prosecution,    2; 
Slander,  9,  10. 

COLLECTOE. 
See  Pleading,  19. 

COMMISSIONEE'S  SALE. 

Commissioners  for  the  sale  of  real  es- 
tate should  report  within  a  reasona- 
ble time,  and  the  report  should  show 
the  sum  the  estate  sold  for,  the  time 
when  it  was  sold,  and  the  decree  re- 

S[uiring  it,  that  tlie  rents  and  profits 
br  seven  years  had  been  first  ofiered 
for  sale. — Martin  v.  Bensford....  295 

COMPANY,  UNINCOEPOKATED. 

See  Parties,  2,  3. 

CONCEALED  WEAPONS. 

The  statute  of  1831,  prohibiting  all 
persons,  except  travellers,  from 
wearing  or  carrying  concealed  weap- 
ons, is  not  unconstitutional. — The 
State  y.  Mitchell 229 

CONDITION  PEECEDENT. 

See  Bond,  4 ;  Landlord  and  Tenant. 

If  the  performance  of  a  condition 
precedent  be  averred  in  the  decla- 
ration, and  put  in  issue  by  the  plea, 
the  averment  must  be  proved  as 
laid. — Smith  v.  Brown 22 

CONFESSION  OF  JUDGMENT. 
See  Warrant  of  Attorney. 

CONGEESSIONAL   TOWNSHIPS. 
See  Parties,  4. 

CONSTDEEATION. 

See  Bond,  4,  9;  Contract,  4;  Prom- 
issory Notes,  1-3,  6,  6. 

CONSTABLE. 

See  Escape,  3,   4;    Pleading,  21; 

Trespass,  8,  9. 
1.  A  constables  bond  was  given  to 
"the  treasurer  of  i^ountom county," 


and  a  suit  on  it  brought  in  that 
name.  Held,  on  demurrer  to  the 
declaration,  that  the  action  could 
not  be  sustained. — Pegg  et  al,  v.  Tlte 
Treasurer,  &c 255 

2.  The  bond,  in  such  case,  should  be 
to  the  county  treasurer  by  name, 
and  the  suit  in  the  name  of  the 
person  who  is  treasurer  when  it  is 

instituted Ibid. 

D 
CONSTITUTIONAL  LAW. 

See  Concealed  Weapons;  Militia 
Fines,  4;  Navigable  Streams, 
1-3. 

CONTINUANCE. 
See  Chancery,  7. 
An  affidavit  for  a  continuance  on 
account  of  the  absence  of  a  wit- 
ness, showed  that  the  witness  was 
material,  that  due  diligence  had 
been  used  to  procure  his  testimony, 
and  that  there  was  good  reason  to 
expect  that  his  attendance  could  be 
procured  at  the  then  next  term  of 
the  Court.  Held,  that  the  party 
was  entitled  to  a  continuance,  and 
the  refusal  to  grant  it  was  error. — 
Nixon  V.  Brown 504 

CONTKACT. 

See  Agreement;  County  Commis- 
sioners, Board  of,  2 ;  Interest,  2. 

1.  To  an  action  on  a  note  for  the  pay- 
ment of  a  certain  sum.  at  a  certain 
time  and  place,  in  hats,  it  is  a  good 
defense,  that  tlie  defendant  was 
ready  to  deliver  the  bats  at  the  time 
and  place  appointed,  was  always 
ready,  and  is  still  ready,  to  deliver 
thena  at  the  place  on  demand. — 
Johnson  et  at.  v.  Baird 153 

2.  Same  point  decided. — Johnson  el 
al.  V.  Baird 182 

3.  A  entered  into  a  written  contract 
with  B  and  C,  by  which  he  agreed 
to  deliver  them  a  number  of  hogs, 
at  a  specified  time  and  jilace,  for  a 
certain  price;  and  B  and  C  then 
advanced  to  J.  a  certain  sum  of 
money  in  part  payment  for  tlie 
hogs.  Held,  that  B^s  assignment 
of  his  interest  in  the  contract  to  C, 
would  not  enable  the  assignee  to 
sue  at  law,  in  his  own  name,  either 
for  a  breach  of  the  contract,  or  for 
the  money  advanced. — Haworth  v. 
Fisher ...249 

4.  Eeal  estate  held  by  JB  as  a  gift  by 
parol  from  A,  his  father,  was,  with 
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B^8  consent,  sold  by  J.  to  a  third 
person,  A  promising  B  to  appro- 
priate a  part  of  the  purchase-money 
to  the  payment  of  a  note  held  by 
him  against  B  and  to  pay  the  bal- 
ance to  B.  The  purchase-money 
being  received  by  A,  he  said  that 
he  considered  the  note  paid,  and 
that  he  would  give  it  up  and  pay 
the  balance  to  B;  but  he  died  with- 
out again  seeing  B.  Held,  that 
these  facts  were  no  defense  to  an 
action  on  the  note  brought  against 
B  by  A's  administrator. — Adamson 

V.  Lamb 446 

5.  An  action  on  contract  against  two 
persons,  can  only  be  sustained  by 
showing  them  to  be  jointly  liable. — 
Watson  et  al.  v.  Mattox 490  . 

CONVEYANCE. 

See     Fraitdui-ent      Conveyance  ; 
Husband  and  Wife,  1. 

1.  The  doctrine  that  an  obligor  or 
grantor  shall  not  bfe  permitted  to 
stultify  himself,  in  order  to  avoid 
his  bond  or  conveyance,  is  not 
recognized  in  modern  times.  But 
that  doctrine,  were  it  recognized, 
would  not  prevent  the  heirs  of  an 
obligor  or  grantor  from  showing 
his  incapacity  to  contract. — Harbi- 
son V.  Lemon  et  al 51 

2.  A  conveyance  may  be  avoided  by 
a  grantor  either  at  law  or  in  equity, 
if,  at  the  time  of  its  execution,  he 
was  so  destitute  of  understanding 
as  not  to  know  what  he  was  doing, 
whether  the  incapacity  were  occa- 
sioned by  idiocy,  lunacy,  or  drunk- 
enness  , Ibid. 

3.  But  the  mere  circumstance  that,  in 
the  opinion  of  a  witness,  the  grantor 
was  too  much  intoxicated,  when  he 
executed  the  deed,  to  transact  busi- 
ness safely ;  is  not  sufficient  of  itself 
to  avoid  the  deed Ibid. 

4.  A  voluntary  conveyance  of  real 
estate,  though  not  recorded  as  pre- 
scribed by  statute,  is  valid  again.st 
any  subsequent  voluntary  convey- 
ance of  the  property  executed  by 
the  grantor. —  Way  et  al.  v.  Lyon..~6 

5.  A  conveyance  of  the  real  estate  of 
an  intestate  by  his  administrator, 
and  by  his  widow  as  the  guardian 
uf  his  children,  is  not  valid,  unless 
the  grantors  had  some  special 
authority  for  making  it. —  Ward  et 
ai.  V.  Crane  et  al 393 


COEPOKATION. 

See  CptJNTY  Commissioners,  Board 
of;  Parties,  4. 

COSTS. 

See  Arbitration,  11,  12;  Execu- 
tors and  Adjsiinistratoiis,  2,  9; 
Infancy,  2,  3;  Judgment;  Re- 
plevin, 3 ;  Security  for  Costs. 

1.  In  an  action  of  trespass  in  the  Cir- 
cuit Court,  in  which  the  damages 
claimed  exceed  twenty  dollars,  the 
defendant,  if  found  guilty,  is  sub- 
ject to  costs,  though  the  damages 
assessed  be  less  than  twenty  dol- 
lars.—i/iday  et  al.  V.  Gilmore...... 4.8 

2.  Trespass  for  an  assault,  &c.,  against 
four  persons.  Two  were  found 
guilty,  and  two  were  acquitted. 
Held,  that  the  defendants  acquitted 
were  entitled  to  costs  Held,  also, 
that  under  the  statute  law,  a  defend- 
ant is  entitled  to  costs  in  all  cases 
in  which  he  obtains  a  verdict.../6Mi. 

3.  If  any  of  tlie  defendants  in  an 
action  on  tort  are  acquitted,  and 
they  neglect  to  ask  a  judgment  for 
costs,  the  want  of  such  a  judgment 
does  not  render  the  proceedings 
erroneous. — Tyrrell  et  al.  v.  Lock- 
hart 136 

4.  The  party,  for  whose  use  an  action 
is  brought  in  the  name  of  the  State, 
is  liable  to  a  judgment  for  costs, 
under  the  statute,  if  the  suit  be 
not  su.stained. — Ihe  State  v.  Beem 
etal 222 


COUNTY  COMMISSIONEES, 
BOEAKD  OF. 

See  Jury,  2;  Ji/stice  of  the 
Peace,  4. 

1.  Suit  by  A  against  B,  C,  and  D, 
commissioners  of  3L  county,  for 
work  and  labor  done  for  the  coun- 
ty. Judgment  by  default.  Held, 
that  the  judgment  should  show  that 
the  amount  was  only  to  be  collected 
from  the  property  of  the  county. — 
Sybert  et  al.  v.  Ellis.^ 229 

2.  In  an  action  against  a  board  of 
county  commissioners,  for  work  and 
labor,  or  gt)ods  sold  and^  deliv- 
ered, the  declaration  must  show ' 
some  act,  creating  their  liability, 
to  have  been  done  by  them  at  a  reg- 
ular meeting  of  the  board-  at  the 
time  fixed  by  law. — Archer  v.  7Tu 
Board  of  Commissioners,  &c •'inl 
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COUNTY   SEMINAEIES. 
See  MrLiTiA  Fines,  4. 

COURT. 
See  Damages,   2;  Instructions  to 
Jury  ;  Malicious  Prosecution,  3. 

COVENANT. 
Bee    Apprentice,     Husband    and 
Wife,  1 ;    Landlord   and    Ten- 
ant. 

D. 

DAMAGES. 
See  Bond,  6,  8;  Evidence,  4,  8,  9; 
Eeplevin,  3 ;  Slander,  13. 

1.  In  an  action  on  tort  against  several 
defendants,  the  assessment  of  dam- 
ages must  be  entire  against  those 
who  may  be  found  guihy. — Tyrrell 
et  al.  V.  Lockhart 136 

2.  If  in  an  action  on  a  sealed  note 
for  the  payment  of  a  sum  certain, 
there  be  a  demurrer  to  the  declara- 
tion, and  judgment  for  the  plaintiff; 
the  Court  may  assess  the  damages. 
— Bradjield  v.  M'Cormick 161 

DEBT. 

See  Escape,   1;   .Joinder;  Justice 

OF  the  Peace,  10. 

1.  Writing  obligatory  for  $200  to  be 
paid  in  lumber;  the  lumber  to  be 
Buch  as  the  payee  should  require, 
and  to  be  delivered  at  a  certain 
time  and  place,  at  the  lowest  cash 
price.  Held,  that  dept  would  not 
lie  on  such  an  obligation. — Cassady 
etal.  V.  Lauf/hlin 13-4 

2.  Note  under  seal  for  the  payment 
of  $220,  one  half  payable  in  one 
year,  and  the  other  half  in  two 
years  with  interest  Held,  that  debt 
would  not  lie  on  the  note,  until  the 
last  payment  was  due. — Farnham  v. 
Hay 167 

DECREE. 

See  Chancery,  3-5;  Dower,  3,  4; 
Mortgage,  3,  4. 

1.  Bill  in  chancery,  on  a  decree  for  a 
certain  sum  of  money,  rendered  by 
a  court  of  chancery  in  the  State 
of  Kentucky,  in  a  case  in  which  the 
defendant  appeared,  and  in  which 
there  was  a  trial  on  the  merits. 
Held,  that  the  decree  whilst  unre- 
versed— unless  it  was  fraudulent,  or 
the  Court  rendering  it  had  no  juris- 
diction— was    conclusive    evidence 


that  the  amount  *was  due  to  the 
complainants,  at  the  time  the  de- 
cree was  rendered. — Elliott  et  al.  v. 
Hay 384 

2.  A  decree  determining  the  amount 
due  on  a  mortgage,  and  authoriz- 
ing a  sale  of  the  mortgaged  premi- 
ses, draws  interest  at  the  rate  of 
only  6  per  cent,  per  annum,  though 
the  debt  previously  drew  interest, 
according  to  the  contract,  at  a  much 
higher  rate. —  Wernwag  v.  Brown  et 
al 457 

3.  A  decree,  in  such  case,  must  show 
with  certainty  the  sum  due  to  the 
complainant,  and  not  leave  the 
amount  to  be  afterwards  ascertained 
by  the  calculations  of  any  minis- 
terial officer Ibid. 

4.  A  decree  against  two  defendants 
for  a  certain  sum,  stated  that  they 
should  be  jointly  and  .severally  lia- 
ble for  the  same.  Held,  that  the 
words  "jointly  and  .severally,"  &c., 
were  merely  surplusage,  and  did 
not  render  the  decree  objectiona- 
ble.— Thorn  et  al.  v.  Tyler 504 

DEED. 
See  Conveyance. 

DELIVERY-BOND. 
See  Bond,  6;  Pleading,  1,  2. 

DEMAND. 
See  Agreement,  3 ;  Bond  5 ;  Prin- 
cipal AND  Agent,  1,  2. 

DEMURRER. 
See  Pleading,  10,  12 ;   Slander,  3. 


DEPOSITIONS. 
See  Evidence,  2. 

DETINUE. 
A  verdict  in  detinue  was  as  follows: 
"We,  the  jury,  find  the  property 
named  in  the  declaration  to  be  in 
the  plaintiff,  and  find  the  value 
thereof  to  be  sixty  dollars."  Held, 
that  the  judgment  should  be  arrested, 
the  verdict  not  showing  an  unlawful 
detainer  of  the  proi^erty. — Crouch  v. 
Martin 256 

DEVASTAVIT. 

See    Executors   and  Administra- 
tors, 3. 

'    DISSEISIN. 
To  sustain  an  action  of  disseisin  the 
plaintifi"  must,  as  in  ejectment  show 
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a  legal  title,  and  such  a  title  is  not 
conveyed  by  a  land  office  certifi- 
cate.— Hosier  v.  Smith 132 

DISTRESS. 

1.  Sheaves  and  shocks  of  com  are 
exempt  from  distress  for  rent. — 
Criven  V.  Blann 64 

2.  When  a  demurrer  to  an  avowry  for 
rent  is  overruled,  the  jury  impan- 
neled,  under  the  statute,  in  such 
case,  must  find  the  value  of  the  dis- 
tress as  well  as  the  arrears  of  rent, 
or  the  defendant  can  not  have  judg- 
ment for  the  rent  due Ibid. 

3.  A  tenant  contracted  to  deliver,  as 
rent,  one-tiiiid  of  the  corn  he  should 
raise  on  the  premises.  Held,  that 
the  remedy  by  distress  does  not  lie 
in  such  a  case. — Clark  v.  Fraley..2iji 

DIVOECE. 

1.  Suits  for  divorces  must,  under  the 
statute,  be  instituted  in  the  courts 
of  common  law,  and  not  in  the 
courts  of  chancery. —  Varnerv.  Var- 
ner : 163 

2.  If  a  man  apply  for  a  divorce  on 
account  of  the  adultery  of  his  wife, 
and   it  be    proved    that,   after   the 

'  ofiense  coinplained  of,  he  himself 
lived  in  adultery  with  another 
woman,  liLs  application  must  fail.— 
Christianberry  v.  Christianberry... 202 

3.  Semble,  that  a  petition  for  a  divorce 
on  accomit  of  adultery  should  state 
the  time  and  place  when  and  where 
the  oti'ense  was  committed Ibid. 

DOWER. 

1.  The  wife  of  a  cestui  que  trust  Ls  not 
dowable  by  the  English  law  of  an 
estate  to  which  her  husband  had 
only  an  equitable  title  during  the 
coverture  ;  nor  is  a  widow  dowable, 
by  that  law,  of  an  estate  mortgaged 
in  fee  by  her  husband  before  mar- 
riage, and  which  Avas  unredeemed  at 
his  death.  — M'Mahan  v.  Kimball. ...  1 

2.  The  Indiana  statute  has  materially 
changed  the  law  on  this  subject. 
The  widow  is  here  entitled  to  dower 
in  "all  the  lands,  tenements,  and 
hereditaments,  either  legal  or  equita- 
ble, whereof  her  husband,  or  any 
other  person  to  his  use,  was  seised 
at  any  time  during  the  coverture," 
and  she  has,  consequently,  a  right 
of  dower  in  an  equity  of  redemption 
on  a  mortgage  in  fee Ibid. 

3.  The  clause  in  the  statute  saying  that 
the  widow's  dower  shall  not  be  con- 


sidered as  sold  or  extinguished  by  a 
sale  of  her  hasband's  property  by 
virtue  of  any  decree,  execution  or 
mortgage  to  which  she  is  not  a  party, 
has  no  relation  to  a  decree,  '&c., 
existing  previously  to  the  marriage. 
Ibid. 

4.  A  person  having  executed  a  mort- 
gage in  fee  on  his  estate  married,  and 
afterwards  died  without  having  re- 
deemed the  mortgage.  Two  of  the 
three  payments,  to  secure  which  the 
mortgage  was  given,  were  due  and 
unpaid  at  the  time  of  the  mortgagor's 
death.  The  widow  caused  her  dower 
in  the  estate  to  be  assigned  to  her, 
by  a  commissioner,  under  the  statute. 
The  mortgagee  filed  a  bill  in  chan- 
cery against  the  heir  and  personal 
representative  of  the  mortgagor  for 
a  foreclosure  and  sale  of  tlie  mort- 
gaged premises,  and  a  decree  was 
rendered  for  the  comjilainant  by  an 
agreement  of  the  parties.  This  de- 
cree required  that  the  premises 
should  be  exposed  to  .sale  by  a  com- 
mLssioner  according  to  law,  and  tliat, 
if  they  would  not  sell  for  a  suflicient 
sum  to  pay  the  mortgage-money  and 
costs,  they  should  be  delivered  to 
the  mortgagee  in  full  satisfaction  of 
the  debt.  The  commissioner  after- 
wards, not  being  able  to  sell  the 
premises  for  a  sufficient  sum  to  pay 
the  mortgage-money,  conveyed  them 
to  the  mortgagee,  according  to  the 
direction  of  the  decree.  Held,  that 
the  widow  of  the  mortgagor  was  not, 
under  these  cii  cumstance-s,  entitled 
to  dower  in  the  premises Ibid. 

5.  The  claim  of  a  widow  to  dower  in 
an  equitable  estate,  under  the  statute, 
can  be  enforced  only  by  a  siut  in 
chancery  Ibid. 

6.  The  assignment  of  dower  by  com- 
missioners, under  the  statute,  limits 
the  extent  of  dower,  but  does  not 
confer  a  legal  right  to  it Ibid. 


EJECTMENT. 

See  Occupying  Claimant  ;  Tenants 
IN  Common. 

In  ejectment,  if  the  declaration  be 
filed,  notice  given  to  the  defendant, 
and  a  cojay  of  the  declaration  served 
on  him,  ten  days  bel'ore  the  next 
term,  the  plaintiff  must  be  ready  at 
that  term  for  trial,  unless  he  can 
show  a  good  cause  of  continuance. — 
Doe  d.  Gallion  v.  Griffin 136 
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ELECTION. 
See  Justice  of  the  Peace,  4. 

EQUITABLE  TITLE. 

See  Dower,  1,  2,  4,  5. 

ERKOR. 
See   Chancery,    5;    Continuance; 
Costs,  3 ;  Evidence,  10 ;  Instruc- 
tions to   Jury;    Jury,  3,  6,  7; 
New  Trial,  1 ;  Practice,  6.  7. 

ESCAPE. 
See  Sheriff,  3. 

1.  An  action  of  debt  lies  in  this  State 
against  a  sheriti"  tor  an  escape  on  exe- 
cution, the  English  statutes  authoriz- 
ing such  an  action  being  in  force 
here. — Gwinn  y.  Hubbard 14 

2.  The  sherifl'  is  liable  for  the  escape 
of  a  party  taken  on  execution  in  a 
civil  action,  and  legally  in  his  cus- 
tody, though  there  be  no  gaol  in  the 
county Ibid. 

3.  A  scire  facias  can  not  issue,  either  at 
common  law  or  by  statute,  against  a 
sheriff  or  constable  for  an  escape. — 
Hall  V.  John.wn o63 

4.  An  execution-creditor,  in  order  to 
recover  against  the  sheriff  or  consta- 
ble for  an  escape,  must  aver  and 
prove  the  existence  of  a  judgment 
against  the  execution-deb  tor....  JfricZ. 

EVIDENCE. 
iee  Abbitration,  2;  Attachment, 
3 ;  Chancery,  1,  4,  6 ;  Condition 
Precedent  ;  Decree,  1 ;  Execu- 
tors AND  Administrators,  4,  5 ; 
Malicious  Prosecution,  2,  4,  7,  8, 
10 ;  Partnership,  5,  7  ;  Pleading, 
11  ;  Practice,  4 ;  Principal  and 
Agent,  5,  6 ;  Sheriff,  2 ;  Slan- 
der, 5,  9-13 ;  Witness. 

1.  The  plaintiff  produced  a  receipt  in 
eVitlence,  and  proved  its  execution, 
but  did  not  offer  to  read  it  until  his 
closing  argument  to  the  jury:  the 
reading  of  the  receipt  was  then 
objected  to,  because  it  had  not  been 
previously  read.  Held,  that  the  ob- 
jection was  insufficient. — Harter  v. 
Seaman 27 

2.  The  circumstance  that  a  dejjosition 
which  had  been  three  days  on  file 
had  not  been  opened  before  the  jury 
were  sworn  is  not  of  itself  a  sufficient 
objection  to  its  being  afterwards 
opened  and  read  in  evidence... Ibid. 

3.  The  recorded  plat  of  a  town,  show- 
ing the  width  of  a  certain  street,  was 


introduced  as  evidence  to  prove  the 
width  of  that  street.  Held,  that 
parol  evidence  to  show  that  the 
proprietor  of  the  town  intended  the 
street  to  be  of  a  different  width  than 
was  shown  by  the  plat,  was  inadmis- 
sible.—  Wood  v.  Mansell  et  al 125 

4.  On  a  writ  of  inquiry  of  damages,  in 
a  case  of  breach  of  contract  as  to  the 
performance  of  certain  work,  the 
defendant  may,  in  mitigation  of 
damages,  prove  that  a  part  of  the 
work  had  been  done,  under  the  con- 
tract, to  the  plaintiff's  benefit. — Cox 
etal.  V.  Waij 143 

5.  A  promised  in  writing,  on  the  back 
of  a  promissory  note  held  by  B,  to 
pay  him  the  amount  of  the  note  if 
not  collected  from  the  maker,  but 
the  consideration  of  the  promise  was 
not  specified  in  the  written  promise. 
Field,  that  in  a  suit  by  B  against  A 
on  the  promise,  the  writing  signed 
by  A  was  legal  evidence ;  but,  qiuere, 
whether  it  was  sufficient  of  itself  to 
sujjport  the  action?— M'Coskey  et  al. 
V.  Deniing 145 

6.  If  any  circumstances  can  be  con- 
ceived under  which  testimony  ad- 
mitted by  the  Circuit  Court  would 
be  admissible  in  the  case,  and  the 
record  does  not  show  the  ground  on 
which  it  was  received,  its  admission 
will  l)e  presumed  to  be  correct. — 
Rogers  v.  Lamb 155 

7.  Parol  evidence  admitted  to  explain 
a  written  agreement,  &c. — Dickson 
V.   Kelsej/....\ 189 

8.  Action  on  the  case  for  causing  water 
to  flow  back  on  the  plaintiff  s  land, 
and  thus  producing  a  loss  of  his 
building  materials  on  the  premises. 
Pl6a,  not  guilty.  Held,  that  the 
plaintiff  could  not  prove,  in  aggra- 
vation of  damages,  a  loss  of  building 
materials  on  the  land,  if  they  be- 
longed to  the  plaintiff  and  another 
in  i^artnership. — Trimble  v.  Oilbert 
r....218 

9.  The  defendant,  in  an  action  for  an 
assault  and  battery,  can  not  prove, 
in  mitigation  of  damages,  that  the 
plaintiff  had  previously  slandered 
him,  if  there  had  been  time  between 
the  provocation  and  the  assault  for 
deliberate  reflection. — Fullerton  v. 
Warrick 219 

10.  A  judgment  ought  not  to  be  re- 
versed on  account  of  the  improper 
admission  of  evidence,  if  the  verdict 
is  right  independently  of  that  evi- 
dence.— The  State  v.  Beem  et  a/...222 
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11.  The  transcript  of  a  record  of  the 
District  Court  of  tlie  United  States 
for  this  State,  under  the  seal  of  the 
Court,  and  cerlilied  bj  tlie  clerk  to 
be  a  complete  copy  of  the  record,  is 
admissible  as  eviderfce  in  the  courts 
of  this  State. — Adams  v.  Lisher...'2Al 

12.  The  admissions  made  by  a  party, 
examined  under  oath  on  a  trial  be- 
fore a  justice,  can  not  be  proved  in 
the  Circuit  Couit,  on  appeal,  the 
party  being  in  court  on  the  trial  of 
the  appeal,  and  not  there  exam- 
ined.— Carter  v.  Buckncr 314 

13.  The  defendant  against  wliora  a 
judgment  had  been  rendered  by  a 
justice  of  the  peace,  appealed  to  the 
Circuit  Court.  The  transcript  not 
being  filed  in  time  by  the  justice, 
the  appeal  was  dismissed,  and  the 
appellant  sued  the  justice  I'or  liis 
neglect.  Held,  that  the  plaintiff'  in 
this  case  might  prove  admissions, 
made  on  the  trial  of  the  original 
suit,  by  the  plaintiff"  there,  tending 
to  show  that  there  was  no  founda- 
tion for  that  suit. — Ingram  v.  Flas- 
ket  450 

14.  The  justice,  in  this  case,  had  filed 
the  appeal-bond  in  the  clerk's  office 
after  the  limited  time.  Held,  that 
the  circumstance  of  his  having  filed 
the  bond,  precluded  him  from 
requiring  the  plaintiff  to  prove  its 
execution Ibid. 

15.  In  a  suit  on  a  note,  evidence  of 
the  plaintiff's  agreement  to  forbear 
to  sue  for  a  certain  time,  Ac,  is 
admissible  under  the  general  issue. 
— M'Clelland  v.  Qaarles 459 

EXECUTION. 

See  Bond,  6,  8;  Chancery,  8;  Dow- 
EK,  o;  Escape;  Principal  and 
Surety,  1;  Replevin,  2;  Sale; 
Sheriff's  Sale. 

1.  A  capias  ad  satisfaciendum  cannot 
be  issued  by  tlie  clerk  of  a  Circuit 
Court,  nor  by  a  justice  of  the  peace, 
unless  a  fieri  facias  be  first  issued 
and_  returned  nulla  bona,  or  an  affi- 
davit be  made,  by  the  plaintiff  that 
the  debtor  is  about  to  leave  the 
State,  &c. — Owinn  v.  Hubbard 14 

2.  A  justice  of  the  peace,  having  ren- 
dered judgment  for  a  certain  sum 
against  a  defendant,  issued  an  exe- 
cution thereon,  commanding  the 
constable  to  levy  the  amount  of  the 
defendant's  goods,  and,  for  want  of 
goods,  to  take  his  body,  &c.  Held, 
that  this  writ  gave  no' authority  to 


the  constable  to  arrest  the  defend- 
ant, nor  to  the  sheriff'  to  receive  or 

detain  him  in  custody Ibid. 

3.  A  carding  machine,  situated  in  a 
building  erected  for  the  purpose  of 
carrying  on  carding,  ready  to  be 
put  in  operation,  and  standing  on 
the  floor  in  its  usual  ])lace  of  opera- 
tion, but  not  fastened  to  the  buiid- 
ing,_  is  personal  property,  and 
subject  to  an  execution  issued  by  a 
justice  of  the  peace.— Ta/e  v.  War- 
nick Ill 

EXECUTORS    AND    ADMINIS- 
TRATORS. 
See  Conveyance,  5 ;  Witness,  1. 

1.  A  person  set  out  from  this  State 
for  New  Orleans  on  a  trading  voy- 
age, leaving  his  wife  and  five  small 
children  in  a  destitute  .situation. 
His  debts  exceeded  the  value  of 
his  property,  and  he  did  not  live  to 
return  home.  AVithin  a  year  after 
his  departure,  and  before"  his  wife 
had  any  certain  knowledge  of  his 
death,  she  had  used  the  property 
left  by  him  in  the  support  of  the 
family  and  in  the  payment  of  his 
debts.  Held,  that,  under  these  cir- 
cumstances, the  widow  was  not  lia- 
ble, as  an  executrix  de  son  tort,  to 
the  creditors  of  her  husband. — 
Brown  v.  Benifjht  et  ux 39- 

2.  A  bill  in  chancery,  filed  by  an 
administrator  on  a  cause  of  action 
whicli  accrued  to  the  intestate  in 
his  life-time,  was  dismissed  upon 
the  merits.  Held,  that  tlie  defend- 
ant was  not  entitled  to  a  decree  for 
costs. — Cooper  v.  Thatcher  et  al.  ..59 

3.  An  administrator  cannot  be  sued  for 
the  devastavit  of  his  intestate,  by  an 
administrator  de  bonis  mm  of  the  first 
intestate.— yinY/ton.?/  v.  MCall 86 

4.  Letters  testai.ientary  or  of  admin- 
istration granted  in  another  State 
were  not  recognized  here,  by  the 
statute  of  1824,  until  recorded  in  a 
Circuit  Court  of  this  State;  but 
they  are  now  so  recognized,  under 
the  statute  of  1831,  upon  their  be- 
ing filed  with  the  clerk  of  the  court 
in  which  they  are  to  be  introduced. 
— Xaylor  v.  Moody  et  al 92 

5.  Debt  on  an  executor's  bond  against 
the  administrators  of  the  surety. 
The  declaration  did  not  aver  that 
the  relators  were  entitled  to  recover 
as  heirs,  legatees,  or  creditors  of  the 
testator,  nor  that  assets  subject  to 
the  claim   had   come  to  the  hands- 
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of  the  executor;  but  it  stated,  that 
a  decree  had  been  recovered  by  tl>e 
relators  in  a  suit  against  the  execu- 
tor. Pleas,  performance  by  the 
executor,. pU^.e  administravit  by  him,, 
«&c.  Issues  on  tlie  pleas,  and  ver- 
dict for  the  jjlaintifl".  Held,  that 
the  defects  in  the  declaration,  as 
to  the  want  of  the  averments  men- 
tioned, wei'e  cured  by  the  verdict. 
Held,  also,  that  the  decree  referred 
to  in  the  declaration,  without  a 
record  of  the  previous  proceedings, 
was  not  admissible  as  evidence,  and, 
semble,  that  independently  of  that 
objection,  the  decree  was  inadmis- 
sible.— yichokon  el  ux.  v.  Carr  et 
al 104 

6.  In  chancery,  the  defendant,  an 
administrator,  having  filed  his  an- 
swer, attended  no  further  to  the 
cause,  and  a  final  decree,  on  bill, 
answer,  and  proofs,  was  rendered 
against  him.  Held,  that  there  was 
no  error  in  the  proceeding. — 3Iur- 
dock  V.  Holland's  Heirs 114 

7.  Mistakes,  &c.,  in  the  settlement  of 
administrators'  accounts  in  the  Pro- 
bate Court,  may  be  corrected  by  a 
court  of  chancery Ibid. 

8.  If  an  executor  or  administrator 
Bue  on  a  cause  of  action,  arising  in 
the  life-time  of  the  testator  or  intes- 
tate, and  the  defendant  plead  the 
general  issue,  or  any  otlier  plea  in 
bar,  the  plaintifl"'s  character  of 
executor  or  administrator  is  admit- 
ted.— Pollard  V.  Buttery 2o9 

9.  If  an  executor  or  administrator, 
necessarily  suing  in  his  represcnta-* 
tive  character,  suffer  a  nonsuit  in 
consequence  of  an  illegal  instruc- 
tion, given  by  the  Court  to  the  jury 
against  his  right  to  recover,  he  is 
not  liable  for  costs  de  bonis  pro- 
priis Ibid. 

10.  A  note  payable  to  A,  administra- 
tor of  B,  is  due  to  A  in  his  own 
right ;  and  he  may  sue  on  it  with- 
out naming  himself  administrator. 
— Barnes  v.  Modisett  et  al 253 

11.  If,  in  such  case,  the  suit  be  in 
the  name  of  A,  administrator  of 
B,  the  words,  ''  adminirtrator  of 
B "  may  be  considered  as  surplus- 
age   , Ibid. 

1 2.  The  statute  of  1822,  enacting  that 
no  mispleading,  or  lack  of  pleading, 
bhould  thereafter  render  any  exec- 
utor or  administrator  personally 
liable,  has  no  application  to  a  judg- 


ment  rendered    previously   to   the 
statute. — 3fartindale  v.  3Ioore.... 27 5 

13.  Courts  of  law  and  equity  have 
concurrent  jurisdiction,  as  to  suits 
against  heirs,  executors,  or  admin- 
istrators, for  the  debts  of  the  dece- 
dent.—J/a?'<i?i  v.  Densford 295 

14.  If  an  administrator  consent  to 
the  sale,  by  heirs,  of  the  real  estate 
of  the  intestate,  he  divestfe  himself 
of  any  right,  which  he  might  oth- 
erwise have  had  under  the  statute, 
to  make  such  estate  assets,  in  case 
of  a  deficiency  of  the  personal  prop- 
erty.— Pell  V.  Farquar , 331 

15.  An  administrator  may,  under  the 
statute,  file  a  bill  in  chancery,  in- 
stead of  proceeding  at  law,  against 
any  person  who  intermeddles  with 
or  embezzles  any  of  the  goods,  &c., 
of  the  intestate. — Thorn  et  al.  v 
Tyler 504 

EXTORTION. 
In  an  indictment  for  extortion  where 
nothing  was  due,  there  must  be  an 
averment  that  notliing  was  due; 
and  if  the  charge  be  for  taking 
more  than  was  due,  the  indictment 
must  show  how  much  Avas  due. — 
The  State  v.  Coggswell 54 


FALSE  IMPRISONMENT. 

See  Tkespass,  6-9. 

FALSE  EETURN. 
See  Sheriff,  1,  2. 

FEES. 
Scire  facias  against  a  surety  on  a  for- 
feited recognizance  for  the  princi- 
pal's appearance  to  an  indictment. 
Previously  to  judgment  on  the  scire 
facias,  the  princii^al  was  surren- 
dered in  discharge  of  his  bail,  and 
judgment  was  rendered  against  the 
surety,  conformably  to  the  statute, 
for  the  costs.  Held,  that  the  prose- 
cuting attorney's  fee,  in  such  ca.<ie, 
ig  two  dollars  and  fifty  cents. —  The 
State  V.  Armstrong 42 

FIXTURES. 

See  Execution. 

FORCIBLE  ENTRY  AND  DE- 
TAINER. 

1.  Though  a  person  who  has  had 
quiet  possession  of  an  estate  for 
three  years,  and  whose  interest  re- 
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mains  undetermined,  is  protected 
by  statute  from  the  action  of  forci- 
ble entry  and  detainer;  yet  the 
declaration  in  this  action  need  not 
deny  the  existence  of  such  a  pos- 
session or  the  continuance  of  the 
estate. —  Ward  et  al.  v.  Crane  et 
al 393 

2.  The  circumstance,  that  the  forcible 
entry  and  detainer  complained  of, 
appears  by  the  declaration  to  have 
been  committed  beyond  the  time 
limited  by  the  statute,  is  no  cause 
for  arresting  or  reversing  the  judg- 
ment for  the  plaintiff. Ibid. 

3.  In  an  action  of  forcible  entry  and 
detainer,  the  verdict  for  the  plaintiff 
in  the  Circuit  Court,  on  appeal,  must 
be  signed  by  all  the  juror.s Ibid, 

FORECLOSURE. 
See  Mortgage,  3-6. 

^  FORGERY. 
See  Slandeb,  6,  7. 

FRAUD. 
See  Partnership,   1,   2;  Plead- 
ing, 11. 

FRAUDS,  STATUTE  OF. 

See  Evidence,  5;  Partnership,  4; 

Sheriff's  Sale,  6. 

FRAUDULENT    CONVEYANCE. 

1.  The  holder  of  a  title-bond  assign- 
ed it,  to  defraud  his  creditor,  to  a 
third  person,  and  the  fraudulent 
assignee,  thereupon,  obtained  a 
conveyance  of  the  land.  Held,  on 
a  bill  filed  by  the  creditor,  who 
had  obtained  a  judgment  for  his 
debt  against  the  assignor,  that  the 
land  was  subject  to  the  judgment. — 
Wayman  et  al.  v.  Hardin 26 

2.  A  being  indebted  to  B  purchased 
a  tract  of  land,  Ac,  and,  with  the 
fraudulent  intent  of  securing  it 
against  B's  claim,  took  the  convey- 
ance in  the  name  of  C,  the  infant 
son  of  A.  Held,  that  B,  having 
obtained  a  judgment  against  A  for 
the  debt,  might,  by  a  suit  in  chan- 
cery, subject  the  land  to  the  pay- 
ment of  the  judgment. — Demaree 
et  al.  V.  Driskill 115 

3.  A  debtor  to  defraud  his  creditors, 
conveyed  his  real  estate  to  a  person 
with  notice  of  the  fraud.  Held, 
that  a  bona  fide  purchaser,  for  a  val- 
uable consideration,  from  the  fraud- 
ulent   grantee,    having    paid     tlie  , 


purchase-money,  and  received  a 
deed,  before  notice  of  the  fraud, 
will  hold  the  estate  against  the 
creditors  of  the  grantor.  Aliler,  if 
the  purchaser  from  the  fraudulent 
grantee  had  notice  of  the  fraud, 
before  the  payment  of  all  the  pur- 
chase-money.— Dugan  et  al.  v.  Vat- 
tier  et  al '. 245 

4.  The  creditors  of  a  deceased  debtor, 
having  obtained  separate  'judg- 
ments against  his  administrator, 
may  unite  in  a  bill  in  chancery  to 
set  aside  the  intestate's  fraudulent 
conveyance  of  real  estate,  and  sub- 
ject it  to  the  payment  of  tlieii 
judgments Ibid. 

FRAUDULENT  .JUDGiAIENT. 
A  judgment  was  confessed  to  defraud 
a  creditor,  on  whicli  an  execution 
was  issued,  and  a  sale  made  of  ihe 
debtor's  real  estate — the  purchr.ser 
having  notice  of  the  fraud.  On  a 
bill  filed  by  the  creditor  intended 
to  be  defrauded  iwho,  in  the  mean 
time,  had  obtained  a  judgment  for 
his  demand),  the  proceedings  were 
set  aside. — Piatt  et  al.  v.  Judso7i..2oo 

FRADULENT  SALE. 

See  Sheriff's  Sale,  3. 

A  mortgaged  certain  goods  to  B  to 
secure  the  payment  of  a  bona  fide 
debt,  but  continued  in  possession  of 
the  goods  with  the  mortgagee's  per- 
mission, and  used  and  disjaosed  of 
them  as  his  own.  The  mortgage 
stated  that  the  goods  were  delivered 
to  the  mortgagee  in  his  own  right, 
subject  to  be  redeemed  on  the  pay- 
ment, &c.  Held,  that  under  these 
circumstances  the  mortgage  was 
fraudulent  and  void  as  to  the  mortga- 
gor's creditors. — Jordan  v.  Turner. 
309 


G. 


GAMING. 
,    In   an   indictment   for  permitting 
gaming  in  a  licensed  grocery,  it  is 
not  necessary  to  set  forth  the  name 
of  the  game  that  was  played. — The 

State  V.  Dole .'. 294 

In  an  indictment  for  gaming  at  a 
tavern  or  any  other  place,  it  is  un- 
necessary t,  state  the  particular 
game  played. — The  State  v.  Bougher, 
307 
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GAOL. 

See  Escape,  2 ;  Prison  Limits. 

GIFT. 
A  gift,  by  parol,  of  real  estate  by  A  to 
B,  his  son — the  donee  being  in  pos- 
session, and  having  made  improve- 
ments— vests  in  B  no  interest  in  the 
property  which  a  court  of  law  or 
equity  can  recognize. — Adamson  v. 
Lamb 446 

GUARDIAN  AND  WAED.    w 

See  CoNVEYANGE,  5;  Infancy,  1. 

H. 

HIGHWAY. 

See  Trespass,  1. 

HUSBAND  AND  WIFE. 
See  Divorce;  Dovter. 

1,  A  feme  covert  may,  by  statute,  join 
with  her  husband  in  the  execution 
of  a  conveyance  of  real  estate,  but 
she  can  not  be  bound  by  any  of  the 
covenants  contained  in  the  convey- 
ance.— Aldridge  v.  Burlison  et  ux.  201 

2.  In  an  action  of  slander  by  a  husband 
and  wife,  the  declaration  must  not 
conclude  to  the  damage  of  the  wife 
only,  but  to  the  damage  of  the  hus- 
band and  \Yit'e.—Throgmorton  v.  Ba- 
viset  ux 383 

I. 


ILLEGITIMATE  CHILDREN. 
See  Trespass,  6,  7. 

INCAPACITY. 
See  Conveyance,  1-3. 

INDENTURE. 

See  Apprentice. 

INDICTMENT. 
See  Extortion;  Gaming;  Larceny; 
Malicious  Trespass  ;  Navigable 
Streams,  4;    Receiving   Stolen 
Goods. 

The  description  of  an  offense  in  an  in- 
dictment, in  the  language  of  the 
statute  defining  it,  is  sufficient. — The 
State  V.  Bougher 307 

INFANCY. 
See  Prochein  Amy. 
L  If  the   plaintiff  is   an   infant,   the 
form  of  the  writ  may  be  the  same  as 
in  other  cases,  but  the   declaration 
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must  be  by  guardian  or  next  friend. 
Bouche  \.  Byan 472 

2.  A  defendant,  by  obliging  the  plain- 
tiff to  give  security  for  costs,  does 
not  waive  the  right  to  plead  the 
infancy  of  the  plaintiff  in  abate- 
ment   Ibid. 

3.  An  infant  plaintiff  is  not  liable  for 
costs Ibid. 

INSOLVENCY. 

See  Sheriff,  1. 

INSTRUCTIONS  TO  JURY. 
See  Malicious  Prosecution,  3. 

1.  The  instructions  to  the  jury,  having 
relation  to  the  cause,  must  be  pre- 
sumed cojrect  if  the  record  does  not 
show  the  testimony  on  the  subject. 
Rogers  v.  Lamb 155 

2.  If  instructions  to  the  jury  be  asked 
for  and  refused,  and  the  record  do 
not  show  that  there  was  any  evi- 
dence to  which  they  were  applicable, 
they  must  be  presumed  to  have  been 
irrelevant,  and  consequently  im- 
proper   Ibid. 

3.  A  defendant  can  not  ask  the  Court, 
under  the  statute,  to  instruct  the  jury 
to  disregard  a  count  in  the  declara- 
tion on  account  of  its  being  defective, 

,  if  the  defect  would  be  cured  by  a 
general  verdict  ibr  the  plaintiff. 
Turpin  v.  Beviy 210 

4.  Erroneous  instructions  to  the  jury 
cannot  be  assigned  for  error  if  they 
were  not  applicable  to  the  case,  and- 
could  not  injure  tiie  party  coun)lain- 
ing  of  them. — Sikard  v.  Patterso)i. 
353 

5.  The  refusing  to  give  instructions  to 
the  jury,  unless  the  record  show 
them  to  be  relevant  to  the  issue,  can 
not  be  assigned  for  eri-or. — Duignan 
V.  Wyatt  et  al 385 

6.  It  is  error  in  the  Court  to  refuse  to 
give  a  particular  instruction  to  the 
jury,  if,  in  law,  the  party  is  entitled 
to  it. — -Taylor  et  al.  v.  Ilillyer...  433 


INTEREST. 
See  Decree,  2. 
1.  When  a  payment  in  part  of  a  de- 
mand is  made,  and  the  payment 
exceeds  the  interest  then  due,  the 
payment  is  applied  in  discharge  of 
the  interest,  and  the  surplus  goes  to 
tlie  credit  of  the  principal.  But  if 
the  payment  is  less  than  the  interest 
due,  the  principal  remains  on  in- 
terest until  payments  exceeding  the 
interest  are  made,  and  then  the  pay- 
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ments  are  applied  as  above  men- 
tioned.—  Wassonv.  Gould  et  al....  18 

2.  A  gave  his  promissory  note  to  B  for 
an  antecedent  debt,  and  afterwards 
confessed  a  judgment,  without  any 
qualification,  in  favour  of  the  payee 
for  the  amount  of  the  note,  and  the 
interest  then  due  on  it.  Held,  that 
B  could  not  be  relieved  in  chancery 
from  the  interest  charged  on  tlie 
note  and  included  in  the  judgment, 
on  the  ground  that,  by  a  parol  con- 
tract when  the  note  was  given,  no 
interest  was  to  be  charged. — Stuts- 
man V.  Stutsman 231 

S.  Under  the  statute  of  1824,  if  money 
was  lent  at  a  higlier  rate  of  interest 
than  six  per  cent,  per  annum,  no  in- 
terest at  all  could  be  recovered  ;  and 
if,  in  such  case,  the  usurious  interest, 
or  a  part  of  it,  had  been  paid,  such 
payment  was  deducted  from  the 
principal,  and  the  lender  recovered 
the  balance,  without  any  calculation 
of  interest. — l^yler  et  al.  v.  Denson. 
347 

'1.  Debt  on  a  promissory  note  for  the 
payment  of  money  on  a  specified 
day,  and  if  not  paid  when  due,  in- 
terest to  be  paid  at  a  certain  rate. 
Hdd,  that  a  special  averment  in  the 
declaration  of  the  non-payment  of 
the  interest  was  not  essential  to  a 
recovery  of  the  interest.  Held,  also, 
that  the  note  not  being  paid  when 
due,  drew  interest  at  the  specified 
rate  from  the  time  the  note  became 
due. —  WernvMg  et  al.  v.  Mothersltead 
etal 401 

INTOXICATION. 
See  Conveyance,  1-3. 

ISSUES. 
See  Jury,  8 ;  Practice,  1. 

J. 

JOINDER. 

In  debt,  a  count  on  a  speciality  and 
one  on  simple  contract  may  be  joined. 
Farnham\.  Hay 167 

JOINT  CONTRACT. 
See  Contract,  5 ;  Parties,  1. 

JUDGMENT. 

See  Bond,  8;  County  Commission- 
ers, Board  of,  1 ;  Trespass,  3 ; 
Warrant  of  Attorney. 

In  an  uction  in  the  name  of  the  State 
on  ;he  relation  of  A  against  B  and 


C,  the  judgment  was  as  follows:  "  It 
is  therefore  considered  by  the  Court 
that  the  said  defendants  go  hence 
without  day,  and  that  /te  also  i-ecovet 
his  costs  and  charges  in  this  behalf 
expended,  and  the  plaintiff  in  mer- 
cy," &c.  Held,  that  under  the  stat- 
ute the  judgment  should  have  been 
against  the  relator  for  costs,  and  iu 
favour  of  both  the  defendants,  but 
that  the  mistakas  as  to  these  mat- 
ters were  merely  clerical,  and  might 
have  been  amended  at  any  time. — 
The  State  v.  Hood  et  al 351 

JURISDICTION. 

See  Appeal,  1-3;  Chancery,  8;  Di- 
vorce, 1 ;  Executors  and  Admin- 
istrators, 7,  13,  15;  Justice  op 
the  Peace,  2,  6-9 ;  Trespa-ss,  6-8 ; 
Vendor  and  Purchaser,  2. 

The  Circuit  Court  can  not  take  cogni- 
zance of  a  matter  of  controversy  or 
suit,  unless  the  same  be  brought  be- 
fore it  by  process  of  law  or  other 
legal  proceedings. — Hoover  v.  Haii- 
na 48 

JURY. 
See  Malicious  Prosecutio,  1. 

1.  Semble  that  a  jury  may,  by  lea\'e  of 
the  Court,  seal  up  their  verdict,  depa- 
rate  for  tlie  night,  and  deliver  in  the 
verdict  next  morning;  but  that  if, 
in  the  interim,  any  of  the  jurors  be 
improperly  practiced  upon,  llie  ver- 
dict will  be  set  aside. — Hurler  v. 
Seaman 27 

2.  If  the  board  doing  county  business 
select,  from  the  list  of  taxable  per- 
sons, the  names  of  the  petit  jurors, 
according  to  its  discretion,  instead 
of  causing  their  names  to  be  drawn 
from  a  box  by  tlie  clerk,  according 
to  the  statute,  out  of  the  whole  num- 
ber selected,  it  is  a  good  cause  of 
challenge  to  the  array. — Jones  v 
2'/te  State 37 

3.  A  jury,  by  consent  of  the  parties 
and  the  Court,  sealed  up  their  ver- 
dict in  the  evening,  separated,  met 
again  in  the  morning  and  gave  it  in. 
The  verdict  being  defective,  the 
jury  retii-ed  by  direction  of  the 
Court,  reconsidered  it  and  returned 
a  correct  one.  Held,  that  this  pro- 
ceeding was  not  erroneous. —  Tyrrell 
et  al.  V.  Lockhart 136 

4.  If  the  names  of  tlie  petit  jurora 
have  not  been  recorded  by  the  clerk, 
conformably   to  the  statute,  it  is  » 
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good  cause  of  ch-allenge  to  the  array. 

Mitchell  V.  Likens 258 

6  The  names  of  the  petit  jurors  must 
be  recorded,  as  prescribed  by  statute, 
or  tlie  array  may  be  challenged. 
Mitchell  et  al.  v.  Denbo 259 

6.  If  it  appear  in  the  record  that  the 
jury  were  sworn,  the  omission  of 
the  words  "  the  truth  to  speak  in 
the  premises,"  cannot  be  assigned 
for  error. — Judah  v.  M'Namee...2Q9 

7.  Same  point  decided. — Mann  et  al. 
V.  Clifton _. .....304 

8.  The  practice  of  swearing  a  jury  as 
well  to  try  the  issue  in  fact,  as  to 
inquire  of  the  damages  on  an  issue 
in  law  previously  found  for  the 
plaintiff,  obtains  only  in  cases  where 
the  decision  of  the  issue  in  law 
entitles  the  plaintiff  to  damages, 
without  regard  to  the  trial  of  the 
issue  in  fact. — Swann  v.  i2ar^.... 298 

JUSTICE  OF  THE  PEACE. 
See  Appkal;  Arbitration,  3;  Evi- 
dence, 12-14;  Execution;  Limi- 
tations, Statute  of,  2;  Trespass, 
6-9 ;  Witness,  3,  4. 

1.  If  a  justice  of  the  peace,  in  the 
discharge  of  any  of  his  ministerial 
or  judicial  duties,  act  corruptly  to 
the  injury  of  a  party,  his  conduct 
is  a  breach  of  the  condition  of  his 
official  bond. — The  State  v.  Flynn 
etal ."•• -."2 

2.  To  an  action  of  debt  before  a  justice 
of  the  peace  in  Monroe  township, 
Washington  county,  the  defendant 
pleaded  that  he  was  not  resident  in 
that  townsliip,  nor  was  the  debt 
contracted  there.  Held,  that  the 
plea  was  insufficient. — J^elson  v. 
Zink 101 

3.  A  defendant  in  the  Circuit  Court 
moved  for  the  dismissal  of  an  ap- 
peal from  the  judgment  of  a  justice 
in  his  favor,  on  the  ground  that  the 
justice  had  permitted  the  plaintiff 
to  amend  his  cause  of  action  after 
the  commencement  of  the  trial. 
The  motion,  was  overruled,  and 
judgment  rendered  for  the  plaintiff. 
He'd,  that  it  must  be  presumed, 
nothing  appearing  to  the  contrary, 
that  the  amendment  was  only  as  to 
some  matter  of  form,  and  of  course 

.  not  liable  to  any  objection. — Moore 
V  Ayren 108 

4.  The  board  doing  county  business 
may,  under  the  statute  of  1831, 
order  an  election  of  a  justice  of  the 
peace   to  suj)ply  a  vacancy  which 


had  previously  occurred;  but  they 
have  no  authority  to  make  such  an 
order  in  anticipation  of  a  vacancy. 
— Nooe  V.  Bradley  et  al 158 

5.  The  pleadings  before  justices  of 
the  peace  cannot  be  objected  to  for 
want  of  form :  uliler,  as  to  substan- 
tial defect. — Sail  v.  Johnson 363 

6.  Whenever,  in  a  suit  commenced 
before  a  justice  of  the  peace,  it 
appears  from  the  pleadings,  or  evi- 
dence, or  agreement  of  the  parties, 
that  the  title  to  real  estate  will  come 
in  question;  the  suit  must  be  dis- 
missed for  want  of  jurisdiction. — 
Parker  v.  Bussell 411 

7.  If  an  action  of  assumpsit  lor  use 
and  occupation  be  commenced  be- 
fore a  justice  of  the  peace,  and  the 
declaration  sliow  that  the  plaintiff 
claims  as  an  assignee  of  the  rever- 
sion, the  plea  of  non-assumpsit,  by 
putting  the  plaintiff's  title  in  issue, 
deprives  the  justice  of  jurisdiction 
of  the  cause. — Smith  y.  Harris..  AIQ 

8.  The  declaration  in  such  a  suit  so 
commenced,  did  not  show  whether 
the  plaintiff  claimed  as  the  imme- 
diate landlord,  or  as  an  assignee. 
The  defendant  pleaded  the  general 
issue;  and  the  evidence  on  the  trial 
in  the  Circuit  Court,  on  appeal,  dis- 
closed the  plaintiff's  claim  to  be  as 
assignee.  Held,  that  on  such  dis- 
closure, the  suit  should  be  dismissed 
for  the  want  of  jurisdiction  of  the 
justice Ibid. 

9.  A  magistrate  may  have  jurisdic- 
tion of  a  suit,  though  the  plaintiff's 
account  exceed  $100,  if  it  be  reduced 
by  credits  below  that  sum,  and  the 
balance  only  be  demanded. — iVe?o- 
land  v.  Nees 460 

10.  An  action  of  debt  may  be  brouglit 
in  this  State,  upon  the  judgment  of 
a  justice  of  the  peace  iu  another 
State:  but  a  scire  facias  to  procure 
the  award  of  an  execution  on  such 
a  judgment  does  not  lie.- — Hoag- 
land  V.  Rogers 501 


LANDLORD  AND  TENANT. 

See  Distress. 
A  leased  to  B  for  a  number  of  years 
•  a  dwelling-house  and  two  lots  at  a 
certain  annual  rent,  and  covenanted 
in  the  lease  to  make  some  addition:- 
to  the  buildings,  and  furnisli  smne 
furniture  for  tlie  house.  The  ten- 
ant entered  into  and  occupied  the 
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premists;  and  the  landlord  sued 
for  two  years'  rent.  Held,  that  the 
landlord's  not  having  made  the  ad- 
ditions, &c.,  as  agreed  on,  was  no  bar 
to  the  action. — Bryan  v.  Fisher. .SIG 

LAND  OFFICE  CERTIFICATE. 
See  Disseisin;  Mortgage,  2. 

LARCENY. 
See  Slander,  4,  5,  S. 

1.  An  indictment  for  larceny,  charg- 
ing that  the  goods  stolen  were  the 
property  of  A,  is  not  sustained  by 
proof  that  they  belonged  to  A  &  B 
as  partners,  and  that  they  were,  at 
the  time  of  the  larceny,  in  A's 
possession. — Hogg  v.  The  6We...32G 

a.  Indictment.  The  first  count,  after 
stating  that  A  B  had  committed 
larceny,  at,  &c.,  on,  &c.,  charged 
the  defendant  with  then  and  there 
aiding  and  abetting  A  B,  &c.  The 
second  count  charged  tlie  defendant 
as  an  accessory  to  the  larceny  before 
the  fact.  Plea,  riot  guilty.  Ver- 
dict and  judgment  n gainst  the  de- 
fendant. Held,  1.  That  the  want 
of  an  averment  in  the  indictment, 
that  the  principal  had  been  con- 
victed, was  no  ground  for  arresting 
the  judgment.  2.  Tliat  an  acces- 
sory must  be  tried  after  the  convic- 
tion of  the  principal,  or  be  tried 
with  him.  3.  That  if  the  record 
do  not  show  but  that  the  principal 
had  been  convicted  before  the  trial 
of  an  accessory,  there  is  no  ground 
for  the  latter  to  object,  in  an  appel- 
late   court,   that    there    had    been 

■  no  sucli  conviction. — Harty  v.  The 
State -.386 

LEASE. 
See  Landlord  and  Tenant. 

LIMITATIONS,  STATUTE  OF. 
See  Principax.  and  Agent,  3 ;  Sher- 
iff, 1. 

1.  The  payee  of  a  note  sold  it  before 
it  was  due,  affirming  the  maker  to 
be  solvent;  and  the  purchaser  after- 
wards sued  the  seller  in  assumpsit, 
in  consequence  of  the  maker's  in- 
solvency, to  recover  back  the  money 
paid  for  the  note.  Held,  that  *if 
five  years  had  elapsed  from  the 
lime  the  note  became  due,  before 
tlie  commencement  of  the  suit,  the 
«taliite  of  limitations  might  be 
pleaded. — Hoyt  v.  Reed 368 


2.  The  statute  of  limitations  may  be 
pleaded  in  a  suit  before  a  justice 
of  the  peace Ibid. 

LOST  BOND. 
See  Bond,  1,  2. 

M. 

MALICIOUS  PROSECUTION. 

T.  In  an  action  of  malicious  prosecu- 
tion for  causing  the  plaintifT  to  be 
indicted,  Ac,  he  may  challenge  any 
of  the  jurors  avIio  were  on  the 
grand  jury  that  found  the  indict- 
ment.— Rogers  v.  Lamb 155 

2.  In  an  action  of  malicious  prosecu- 
tion, the  defendant's  character  ig 
not  in  issue,  and  he  cannot  call  wit 
nesses  to  support  it Ibid. 

.'".  In  an  action  of  malicious  prosecc 
tion  for  causing  the  plaiqtiff  to  b', 
indicted,  tlie  Court  is  not  necessa- 
rily bound  to  instruct  the  jury,  that, 
unless  tliey  believe  the  defendant 
guilty  of  perjury,  they  must  find 
for  him,  though  his  evidence  was 
necessary  to  the  finding  of  the  in- 
dictment  Ibid. 

4.  In  an  action  for  maliciously  prose- 
cuting tlie  plaintifi"  for  a  criminal 
offense,  tlie  affidavit  on  which  the 
warrant  for  the  arrest  issued,  is 
admissible  evidence  for  the  plain- 
tiflf,  if  it  authorized  the  warrant. — 
Turpin  V.  Remy 210 

5.  The  declaration,  in  such  a  case, 
need  not  aver  that  the  charge  was 
made  under  oath;  but  it  ouglit  to 
state  the  offense  for  which  the  plain- 
tiff was  prosecuted,  by  the  name  or 
description  given  to  it  by  law.../6)c/. 

'!.  An  action  of  malicious  prosecu- 
tion can  only  be  supported,  in  cases 
where  the  prosecution  was  under 
the  regular  process  and  proceedings 
of  some  judicial  officer  or  tribunal ; 
if  the  proceedings  complained  of 
were  extra-judicial,  the  remedy  is 
trespass Ibid. 

7.  A  charged  B  before  a  justice  with 
having  committed  perjury,  on  a 
trial  between  them,  in  a  justice's 
court;  upon  which  charge  a  war- 
rant issued  against  B,  and  he  was 
thereon  arrested.  For  this  arrest 
B  brought  an  action  of  malicious 
prosecution  against  A.  Held,  that 
the  original  affidavit  and  warrant 
were  admissible  evidence  for  the 
plaintiff.  Held,  also,  that  after  tlie 
defendant  had  given   in    evi<lence 
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the  record  of  the  cause  in  the  jus- 
tice's court,  in  which  he  had  recov- 
ered, the  plaintiff  might  show  that, 
on  appeal,  the  judgment  was  against 
the  defendant.  Held,  also,  that  in 
such  case,  the  declaration  need  not 
show  the  charge  to  have  been  under 
oath,  nor  the  time  when  ihe,  perjury 
charged  was  committed. — Conduit 
Y.  Bicken 216 

8.  The  declaration  in  an  action  of 
malicious  prosecution,  only  pro- 
fe&sed  to  set  out  the  substance  of 
the  prosecution,  which  was  lor  a 
misdemeanor.  Held,  that  the  record 
of  acquittal  could  not  be  objected 
to  as  evidence,  for  a  variance  in  a 
mere  matter  of  form,  between  it  and 
the  proceedings  stated  in  the  dec- 
laration.— Adams  v.  Lisher 241 

9.  If,  in  an  action  of  malicious  prose- 
cution, the  plaintiff  be  proved  guilty 
of  the  offense  for  which  he  had 
been  prosecuted,  he  cannot  recover, 
though  his  guilt  was  not  known  to 
the  defendant  at  the  commencement 
of  the  prosecution Ibid. 

"0.  In  an  action  for  a  malicious  prose- 
cution, the  plaintiff's  acquittal  of 
the  prosecution  is  not  prima  facie 
evidence  of  the  want  of  probable 
cause. — Adams  v.  Lisher 445 

1.  [n  malicious  prosecution,  one  of 
the  counts  stated  that  the  defend- 
ant falsely,  &c.,  charged  the  plain- 
tiff with  perjury,  and,  on  such 
charge,  falsely  and  maliciously 
procured  him  to  be  arrested  and 
imprisoned  for,  &c.,  and  at  the 
expiration,  &c.,  the  plaintiff  was 
duly  acquitted.  Held,  tliat  this 
was  a  count  in  malicious  prosecu- 
tion and  not  in  trespass. — M'Glem- 
ery  v.  Keller 488 

'  MALICIOUS  TRESPASS. 
.\.n  indictment  for  a  malicious  tres- 
pass need  not  state  the  means  used 
to  effect  the  injury. — The  State  v. 
Merrill 346 

MESNE  PEOFITS. 
See  Occupying  Claimant,  2. 

MILITIA  FINES. 
1.  In  an  action  against  a  sheriff  for 
refusing  to  collect  militia  fines,  and 
for  not  returning  the  precept  re- 
quiring him  to  collect  them,  it  is 
not  a  sufficient  defense  to  state 
generally,  that  the  defendant  had 
not   time   to   make   the    collection 


before  his  term  of  office  expired, 
and  that  he  had  delivered  the  pre- 
cept to  his  successor. — The  State  v. 
Leavell  et  al 117 

2.  There  was  an  assessment  of  militia 
fines  in  1825,  against  persons  con- 
scientiously scrupulous  of  bearing 
arms,  another  in  1826,  and  another 
in  1827.  Held,  that  these  fines  could 
not  be  collected  by  means  of  one  list 
including  them  all,  but  that  there 
should  be  a  distinct  list  for  each 
assessment Ibid 

3.  The  declaration  against  a  sheriff 
for  not  collecting  a  list  of  such  fines 
should  show  the  name  of  each  per- 
son fined,  and  the  amount  of  his 
fine ;  that  the  fines  were  recorded  in 
the  regimental  book  separate  from 
other  fines,  and  that  tlae  list  wag 
signed  and  sealed  by  the  senior  offi- 
cer of  the  Court  of  Appeals...  Ibid. 

4.  A  suit  for  the  benefit  of  the  board 
of  trustees  of  a  county  seminary  will 
not  lie  against  their  predecessor  in 
office,  for  the  money  in  his  hands 
collected  in  the  county  of  persons 
conscientiously  scrupulous  of  bear- 
ing arms,  as  an  equivalent  for  militia 
duty — the  seminary  not  being  enti- 
tled to  the  money. — Mitchell  et  al.  v. 
The  State 391 

MITTIMUS. 
A  person  being  imprisoned  by  virtue 
of  a  mittimus  issued  by  a  justice  of 
the  peace,  which  did  not  show  the 
cause  of  commitment,  brought  an 
action  of  trespass  against  the  justice, 
the  constable  who  executed  the  mit- 
timus, and  the  persons  who  assisted 
the  constable.  Held,  that  the  mitti- 
mus was  no  justification  for  the  de- 
fendants.— Hiday  et  al.  v.  GUmore.  48 

MORTGAGE. 

See    Decree,   2,   3;     Dower,  1-5; 
Fraudulent  Sale. 

1.  A  conveyed  a  tract  of  land  to  B  in 
consideration  of  a  certain  sum  of 
money,  and  B  on  the  same  day  ob- 
ligated himself  by  a  bond  to  re- 
convey  the  land  to  the  grantor  on 
the  repayment  of  the  purchase- 
money  within  a  certain  time.  Held, 
that  these  two  instruments  of  writing, 
taken  together,  amounted  to  a  mort- 
gage.— Harbison  v.  Lemon  et  al...  51 

2.  A  was  B's  surety  for  a  debt  due  to 
C.  To  secm-e  A  as  to  his  suretyshij), 
B  assigned  to  him  a  land  office  cer- 
tificate, taking  from  him  a  bond  for 
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a  re-conveyance,  on  re- payment,  &.c. 
A  paid  the  debt  to  C,  and  after- 
wards sold  and  transferred  the  cer- 
tificate to  D,  who  had  notice  of  B's 
equity.  Held,  that  B  had  a  riglit, 
in  equity,  to  redeem,  &c. — HolcroJ't 
tt  al.  V.  Hanter 147 

3.  A  joint  mortgage  to  two  persons  to 
secure  debts  due  to  them  geverally, 
may  be  foreclosed  on  a  joint  bill  filed 
by  the  mortgagees. — Shirkey  v.  Han- 
na  ei  al 403 

4.  It  is  no  objection  to  a  decree  for  the 
complainants  in  such  a  case,  that  all 
the  land  mortgaged  is  ordered  to  be 
sold Ihid. 

0.  On  a  bill  to  foreclose  a  mortgage, 
all  the  mortgaged  premises  may  be 
ordered  to  be  sold. — Andrews  v.  Jones 
et  al 440 

6.  A  mortgage,  given  to  secure  the  pay- 
ment of  a  certain  debt  by  install- 
ments, contained  an  agreement  that 
on  default  in  the  payment  of  any  one 
installment  the  whole  debt  should  be 
then  payable,  subject  to  a  deduction 
of  interest  from  the  payment  of  the 
money  to  the  time  when  it  was  to 
have  been  paid  had  no  default  oc- 
curred. Held,  that  on  the  non- 
payment of  any  installment  when 
due,  a  bill  of  foreclosure  might  be 
filed.  Held,  also,  that  the  liability 
to  pay  the  whole  debt,  upon  any  such 
default  could  not  be  considered  as  a 
penalty Ibid. 

X. 

NATURAL  AFFECTION. 
See  Contract,  4 ;  Gift. 

NAVIGABLE  STREAMS. 
See  Pleading,  6. 

1.  The  acts  of  the  State  legislature  of 
1829  and  1831,  making  it  a  penal 
offense  to  erect  or  continue  any 
obstructions  in  certain  navigable 
streams  within  the  State,  are  consti- 
tutional and  valid. — Cox  v.  The 
State 193 

2.  The  public  have  a  right  of  way  in 
navigable  streams  within  the  State, 
which  right  can  not  be  interrujJted 
by  the  owners  of  the  banks  of  such 
strei^ms  Ibid. 

3.  Neither  the  State  legislature  nor 
Congress  can  authorize  the  erection 
of  obstructions  in  any  navigable 
stream  within  the  State Ibid.. 

4-  An   indictment   for    obstructicg   a 


navigable  sti-eam  must  slate  the 
nam§  of  the  stream,  that  the  pait 
obstructed  is  navigable,  and  that  the 
bed  has  not  been  surveyed  and  sold 
as  land  by  the  United  State-f;  it  must, 
also,  state  the  place  where  the  ob- 
struction is  situated,  that  the  passage 
of  boats  is  obstructed,  &c Ilrid. 

NEW  TKIAL. 

1.  If  a  new  trial — moved  for  on  ac- 
count of  the  insufficiency  of  the 
evidence  to  support  the  verdict — be 
refused,  and  tlie  refusal  assigned  for 
error,  the  impropriety  of  the  ver- 
dict must  appear  beyond  all  doubt, 
or  this  Court  will  not  interfere. 
Mann  et  al.  v.  Cliflon 304 

-.  On  a  motion  for  a  new  trial,  because 
of  a  witness'  intoxication  and  con- 
sequent absence  at  the  time  of  trial, 
the  witness'  affidavit  of  what  he  will 
swear  to  must  be  produced,  or  its. 
absence  accounted  for Ibid 

.">.  A  new  trial  will  not  be  granted  to 
a  plaintiff  on  the  afiidavit  of  a  wit- 
ness that  lie  had  forgotten,  until  after 
the  trial,  to  mention  a  material  fact 
invalidating  one  of  the  pleas.— Diti^"- 
nan  v.  Wyutt  et  al 385 

NONSUIT. 
The  Court  is  authorized  by  statute,  in 
certain  cases,  to  give  a  judgment  a.k 
in  case  of  a  nonsuit;  but  a  jury  can 
not,  in  any  case,  find  a  verdict  to 
that  efi'ect. — 2' he  State  v.  Beem  et  al. 
222 

NUL  TIEL  RECORD. 

See  Sheriff,  2. 


OCCUPYING  CLAIMANT. 

1 .  The  claim  of  an  occupying  claim- 
ant for  the  value  of  his  improve- 
ments, on  a  recovery  against  him  in 
ejectmejit,  does  not  grow  out  of  any 
common  law  right,  but  is  entirely 
of  statutory  origin. — Chesround  v. 
Cumiinc/ham  et  al 82 

_'.  The  defendant  in  trespass  for  mesne 
profits,  after  a  recovery  against  liim 
in  ejectment,  can  not  plead  in  bar  of 
the  action  that  the  rents  and  profits, 
&c.,  do  not  exceed  the  value  of  his 
improvements,  unless  such  value 
had  been  assessed  under  tlie  direction 
of  the  Court  that  rendered  judgment 
in  the  action  of  ejectment //mi 
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PAKOL  AGREEMENT. 

See  Agkkement,  1,  2. 

PAROL  EVIDENCE. 
Bee  Attachment,  3 ;  Evidence,  3,  7. 

PARTIES. 
See  Constable;  Fraudulent  Con- 
veyance, 4;  Witness,  1,  3. 

1.  If  one  of  two  joint  debtors  die,  the 
survivor  may  be  saed  for  the  debt ; 
and  if  the  survivor  be  insolvent,  the 
estate  of  the  deceased  debtor  is 
chargeable  for  the  debt  in  equity. 
Brawn  v.  Benight  el  ux 39 

2.  An  unincorporated  company  must 
sue  in  their  individual  names,  and 
not  in  the  name  of  the  firm. — Hays 
et  al.  V.  Lanier  et  al 322 

3.  A  note  was  given  to  a  private  asso- 
ciation for  a  debt  due  them,  as  fol- 
lows: "I  acknowledge  myself  in- 
debted to  the  trustees  of  the  Spring- 
borough  school  society  in  the  sum  of 
$28.89,  which  I  promise  to  pay  unto 
A.  B.,  treasurer  of  said  society,  &c. 
Held,  that  a  suit  would  not  lie,  on 
this  note,  in  the  name  of  the  treas- 
urer.— Morrow  v.  Seaman 338 

4.  If  a  bond,  payable  "to  the  trustees 
or  their  successors  in  office,"  be  the 
property  of  a  congressional  town- 
ship, the  suit  on  it  must  be  in  the 
corpoiate  name  of  the  township. 
Johnson  et  al.  v.  Harris  et  al 387 

PARTNERSHIP. 
iee  Larceny,  1;   Parties,  2;  Set- 
off, 1-3. 

1.  If  A,  for  a  debt  due  to  him  from  B, 
take  a  note  executed  by  B  in  the 
name  of  the  firm  of  B  &  C,  without 
the  knowledge  of  C,  it  is  a  fraud  on 
C,  and  the  note  does  not  bind  him ; 
and  if  D,  supposing  from  its  face 
that  the  note  has  been  duly  executed 
by  B  cfc  C,  execute  it  with  the  in- 
tention o£  being  their  surety,  it  is 
also  fraudulent  and  void  as  to  him. 
Hagar  et  al.  v.  Mounts 57 

2.  Same  point  decided. — Hagar  et  al. 
V.  Mounts 2G1 

3.  If  a  promissory  note,  executed  by  a 
partner  in  the  name  of  the  firm,  be 
for  his  individual  debt,  whicii  is 
known  to  the  payee,  it  Ls  not  binding 
on  the  partnership. — Taylor  et  al.  v. 
Hillyer  433 

4.  A  subsequent  promise  to  pay  such  a 
note  by  the  partner  not  bound  by  it, 
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is  within  the  statute  of  frauds,  and 
does  not  bind  him Ibi<i. 

5.  The  admissions  of  a  partner,  made 
after  a  dissolution  of  the  partner- 
ship, and  not  relating  to  the  pre- 
vious business  of  the  firm,  are  not 
admissible  as  evidence  to  charge  the 
other  partners Zbid. 

6.  A  promissory  note,  executed  by  a 
partner  in  the  name  of  the  firm — 
he  having  previously  retired  from 
the  partnership,  and  that  fact  being 
known  to  the  payee — does  not  bind 
the  other  partners Ibid. 

7.  If  the  general  issue  be  pleaded  in 
an  action  of  assumpsit  against  part- 
ners, the  plaintifi"  must  prove  the 
partnership. — Tomlinsonet  al.v.  Col- 
lett  etal 436 

8.  Partners  may  be  liable  for  goods 
purchased  for  them  by  their  agent, 
although  the  agent,  at  the  time  of 
the  contract,  mention  the  name  of 
only  one  of  his  principals Ibid. 

PAYMENT. 
See  Pleading,  16. 
A  bill  in  chancery  was  filed  against 
the  executors  of  a  testator  for  money 
alleged  to  have  been  received  by  the 
deceased  for  the  use  of  the  com- 
plainant's ancestor.  It  appeared, 
by  the  evidence,  that  more  than 
thirty  years  had  elapsed  since  the 
receipt  of  the  money.  Held,  that,  so 
long  a  time  having  elapsed,  pay- 
ment of  the  demand  should  be  pre- 
sumed.— O'Brien  et  al.  v.  Holland. 
490 

PENALTY. 

See  Bond,  8. 

PERJURY. 
See  Slander,  2,  12. 

PHYSICIAN. 

A  physician  may  maintain  an  actioQ 
for  his  fees. — Judah  v.  M'Namee..269 

PLEADING. 
See  Arbitration,  4,  5 ;  Bond,  1,  2, 
4,  7 ;  Chancery,  2 ;  Contract,  1, 
2;  Executors  and  Administra- 
tors, 5,  8,  12 ;  Forcible  Entry 
and  Detainer,  1,  2;  Hui^band 
AND  Wife,  2;  Inf.aj<[cy,  1,  2;  In- 
structions to  .Jury,  3  ;  Interest, 
4 ;  .Justice  of  the  Peace,  2,  5,  7 ; 
Malicious  Prosecution,  5,  7,  11 ; 
Militia  Fines,  1,  3;  PRAimcE, 
1-3,  6,  7;    Prison  Limits;    Pro- 
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CHEiN  Amy;  Promissory  Notes, 
3-8;  Keplevin,  2;  Set-off,  4; 
Sheriff's  Sai.e,  4,  5;  Slander, 
1-4,  6,  7 ;  Trespass,  6,  8-10. 

1.  Declaration  in  debt  by  an  execu- 
tion-plaintiif  on  a  delivery-bond 
payable  to  the  sherifl",  conditioned 
for  the  delivery  of  the  property  on 
a  certain  day.  Suggestion  on  the 
record  that  the  bond  is  defective  in 
not  being  made  payable  to  the 
plaintiff.  Breach,  that  the  property 
was  not  delivered  on  the  day  speci- 
fied in  the  condition,  nor  at  any 
other  time  since  the  execution  of  the 
bond.  Held,  on  general  demurrer, 
that  the  declaration  was  good. — 
Hawkins  et  al.  v.  Johnson 46 

2.  A  declaration  in  detinue  may  be 
objectionable  on  general  demurrer, 
if  it  do  not  aver  the  value  of  the 
property ;  but  the  averment  of  value, 
in  trespass  or  trover,  or  in  suits  on 
contracts  for  the  delivery  of  prop- 
erty, is  only  matter  of  form Ibid. 

3.  If  a  special  plea,  denying  the  exe- 
cution of  a  note  on  which  the  suit  is 
founded,  be  not  verified  by  aflidavit 
as  the  statute  requires,  and  the 
plaintiff  make  no  objection  to  the 
plea  on  that  ground,  but  go  to  trial 
on  the  merits,  he  is  presumed  to 
have  waived  the  formality  of  the 
affidavit. — Hagar  et  al.  v.  Mounts.  57 

4.  The  defense  filed  before  the  justice 
can  not,  on  appeal,  bo  amended  in 
Bubstance. — Nelson  v.  Zink 101 

6.  A  plea  of  performance  generally  tn 
a  declaration  making  negative  avei'- 
ments  in  assigning  breaches,  is  not 
sufiicient. — The  State  v.  Leavell  et 
al 117 

6.  Case  for  obstructing  a  navigable 
river  to  the  plaintiff's  injury,  &c. 
The  declaration  averred  that  on, 
&c.,  at  the  county  of  31.  (in  which 
the  suit  was  brought),  the  defendant 
built  a  dam  across  the  east  fork  of 
White  river,  in  said  county,  the  said 
river  being  then  and  there  a  navi- 
gable stream.  Held,  that  after  ver- 
dict the  declaration  could  not  be 
objected  to  for  not  stating  more 
explicitly  that  the  river  was  a  public 
highway. — Tyrrell  et  al  v.  Lockhart 
136 

'.  Debt  on  bond  conditioned  for  the 
performance  of  certain  work  within 
a  limited  time.  Held,  that  a  plea 
of  readiness  to  do  the  work,  and  of 
the  plaintiff's  refusal  to  permit  its 
perfornin.nc'?,  should  show  that  the 


refusal,  &c.,  was  before  the  expira- 
tion of  the  time  for  doing  the  work.— 
Coxetal.Y.  Way 143 

8.  Held,  also,  that  a  plea  in  auch  ca.se 
of  an  agreement  to  prolong  the  time, 
and  of  performance,  &c.,  should  show 
that  the  work  was,  within  the  »;.-:• 
larged  time,  performed,  and  accepted 
in  discharge  of  the  bond....."....i&j'd. 

9.  In  a  suit  on  a  contract  to  deliver  i 
certain  number  of  hogs  to  the  plain- 
tiff, to  be  paid  lor  on  delivery,  the 
declaration  must  aver  a  payment  or 
tender  of  the  purchase-money,  or  a 
readiness  to  receive  and  pay  tor  the 
hogs. — Chim  et  al.  v.  Howard  et  al. 
163 

10.  If  a  declaration  contain  one  good 
count,  a  demurrer  to  the  whole  decla- 
ration must  be  overruled. — Farnham 
V.  Hay 167 

11.  To  an  action  of  debt  on  bond,  the 
defendant  may  plead  generally  that 
the  bond  was  obtained  by  fraud, 
covin  and  misrepresentation ;  but  the 
evidence  under  tliis  plea  must  be 
confined  to  the  fraud  of  the  obligee 
in  relation  to  the  execution  of  the 
bond. — Huston  et  al.  v.  Williams..l70 

12.  A  demurrer  to  the  whole  declara- 
tion containing  more  than  one  count 
can  not  be  sustained  if  one  count  is 
good. — Haworth  v.  Fisher 249 

13.  Under  a  special  ]ilea  not  sworn  to, 
denying  the  execution  of  a  note,  the 
same  evidence  is  admissible  as  if  it 
were  supported  by  oath,  tlie  plea  not 
having  been  objected  to  at  the 
proper  time. — Hayar  et  al.  v.  Mounts 
261 

14.  If,  in  such  case,  there  iias  been  a 
trial  before  a  justice,  and  another  in 
the  Circuit  Court  on  appeal,  witliout 
objection  to  the  plea,  the  Ciicuit 
Court  can  not,  on  a  new  trial,  reject 
the  plea  because  it  is  not  sworn 
to Ibid. 

15.  To  an  action  on  a  bond  for  the 
performance  of  certain  work  within 
a  specified  time,  a  plea  that  the 
plaintifl'  made  another  contract  with 
one  of  the  obligors,  alter  the  date  of 
the  bond,  for  the  doing  of  the  same 
work,  and  thereby  prolonged  the 
time  for  doing  the  same,  and  that 
such  obligor  did  the  work  within 
the  enlarged  time,  to  the  plaintiS"'s 
satisfaction,  is  not  a  bar  to  the 
action. — Cox  et  al.  v.  Way 328 

;G.  a  plea  to  an  action  of  assump.sit 
that  the  defendant  had  paid  th<» 
plaintiff"   the    several   sums   in    the 
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declaration  mentioned,  with  all  in- 
terest dne  thereon,  according  to  the 
form  and  effect  of  the  promises  in 
the  declaration  mentioned,  in  goods, 
wares,  and  merchandise,  and  money, 
can  not  be  supported  either  as  a 
plea  of  accord  and  satisfaction,  or 
of  payment,  or  of  set-off,  under  the 
Btatute. — Sinard  v.  Patterson 353 

17.  A  plea  to  such  an  action  that  the 
contract  between  the  parties,  if  any 
was  made,  was  imder  seal,  may  be 
objected  to  on  motion,  or  by  special 
demurrer Ibid. 

(8.  Leave  to  amend  a  defense,  on  an 
appeal  from  a  justice  of  the  peace, 
will  not  be  granted  by  the  Circuit 
Court,  if  the  nature  of  the  proposed 
defense  be  different  from  that  relied 
on  before  the  justice. — Bastion  v, 
Dalrym'ple  .„ 365 

19.  Debt  on  a  collector's  bond. 
Breaches  assigned  that  the  collector 
had  failed  to  pay  over  to  the  treasu- 
rer of  the  county  tlxe  taxes  assessed 
thereon,  or  to  account  to  him  for  the 
same,  in  the  manner  provided  by 
law.  Held,  on  special  demurrer,  that 
the  breaches  were  insufBcient. — The 
State  v.  Evans  et  al 379 

20.  Suit  before  a  justice  on  a  note. 
Pleas,  1.  That  the  defendant  resided 
in  a  different  township,  <4c. ;  2.  That 
the  payee  agreed  to  forbear  to  sue, 
&c. ;  3.  That  another  suit  on  the 
note  was  pending.  Held,  that  these 
pleas  were  objectionable,  but  that 
the  objections  to  them,  made  for  the 
first  time  in  the  Circuit  Court  on 
appeal,  came  too  late. — UPClelland 
V.  Quarles 459 

21.  Held,  that  certain  breaches  assign- 
ed, in  an  action  on  a  constable's 
bond,  weie  sufficient,  and  that  the 
conclusion  to  the  country  of  a  plea 
in  the  cause  was  wrong. — Laughran 
V.  Campbell  et  al 486 

22.  To  an  action  of  covenant  for  the 
non-delivery  of  hogs,  worth  a  certain 
sum,  by  a  specified  time,  &c.,  the 
defendant  pleaded  in  bar  that  the 
hogs  were  set  apart  on,  &c.,  and  that 
the  plaintiff  failed  to  attend,  &c. 
Held,  that  the  plea  should  have 
stated  the  number  of  hogs  so  set 
apart,  and,  also,  that  they  were  left 
at  the  place  for  the  plaintiff,  or  that 
they  had  always  been,  and  still  were 
ready  to  be  delivered,  &c. — Dorman 
v.  Elder 490 

23.  The  defendant  also  pleaded  in  bar 
that  bel'ore  the  covenant  was  to  be 


performed  the  parties  agreed  that 
the  defendant  should,  instead  of  the 
hogs,  and  at  a  time  subsequent  to 
that  fixed  for  their  deliveiy,  deliver 
cattle,  &c.,  that  he  had  the  cattle 
Teady,  and  set  them  apart,  &c.,  and 
had  always  kept  them  ready,  &c., 
but  that  the  plaintiff  had  never 
attended,  &c.  Held,  that  this  piea 
was  defective  for  not  averring  tliat 
the  defendant  would  have  complied 
with  the  first  contract  if  the  plaintiff 
had  not  prevented  him,  as  mentioned 
in  the  plea Ibid. 

POWER  OF  ATTORNEY. 
See  Warrant  of  Attorney. 

PRACTICE. 
See    Ejectment;    Evidence,   1,  2; 
Jury,  8 ;  Presumptions,  1 ;  Un- 
lawful Assembly. 

1.  Three  pleas  in  bar;  issue  in  fact  on 
the  fii'st  plea,  the  second  not  noticed ; 
rei^lication  to  the  third  plea,  demur- 
rer to  the  replication,  and  judgment 
for  the  plaintiff.  Held,  that  the  sec- 
ond plea,  and  the  issue  on  the  first, 
should  be  disi)osed  of  before  the 
plaintiff  could  have  final  judgment.— 
Hanna  et  al,  v.  Ewing  el  al 34 

2.  Two  pleas  to  the  action.  Demurrer 
to  the  first  plea  sustained,  and  final 
judgment  rendered  thereon  for  the 
plaintiff.  Held,  that  tiie  judgment 
was  erroneous,  the  second  plea  not 
being  disposed  of — P'Merson  v.  Sal- 
mon   131 

3.  The  defendant  in  replevin  })leaded 
three  pleas  in  bar ;  a  replication  to 
one  of  them  was  demurred  to,  and 
the  demurrer  overruled.  Held,  tliat 
whilst  the  other  pleas  were  undis- 
posed of,  the  plaintilf  could  not  have 
final  judgment. — Filch  v.  i)«wn..l42 

4.  After  the  plaintiff  has  closed  his 
examination  of  testimony,  and  the 
defendant  has  asked  the  Court  to 
instruct  the  jury  relative  to  their 
verdict,  it  is  too  late  for  the  defend- 
ant, except  under  special  eircum 
stances,  to  introduce  any  evidence. — 
The  State  v.  Beem  et  al 222 

o.  A  cause  being  called  on  the  first 
day  of  the  term,  the  parties  agreed 
that  they  had  appointed  the  next 
day  for  trial,  and,  on  the  plaintiff's 
motion,  the  defendant  was  ruled  to 
plead  on  the  next  day,  he  reserving 
the  right  to  plead  in  abatement. 
Held,  that  these  circumstances  did 
not    preclude    the   defendant   from 
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afterwards  moving,  on  the  day  the 
rule  was  granted,  to  quash  the 
writ. — Shirley  v.  Hagar 225 

6.  If,  in  the  Circuit  Coui't,  on  an  ap- 
peal from  the  judgment  of  a  justice, 
the  defendant  file  additional  pleas 
without  objection,  the  plaintiff  can 
not  assign  the  filing  of  those  pleas 
for  error. — Tyler  et  cd.  v.  Denson..o-i7 

7.  Same  point  decided. — Abd  v.  Bur- 
gett 502 

PRECEDENT  CONDITION. 
See  Condition  Precedent. 

PRESUMPTIONS. 
See  Arbitration,  8  ;   Evidence,  6  ; 
Ins'pructions  to  Jury,  1,  2 ;  Jus- 
tice OF  THE  Peace,  3 ;  Payment. 

1.  Assumpsit  before  a  justice  of  the 
peace.  Declaration  on  a  promise 
to  deliver  the  plaintiff  a  hogshead 
of  tobacco,  with  the  money  counts, 
but  nothing  said  in  the  declaration 
as  to  any  instrument  of  writing. 
Judgment  for  the  plaintiff.  Tlie 
defendant  appealed,  and  the  justice 
sent  up  the  declaration,  and  also  a 
note  purporting  to  be  given  by  the 
defendant  to  the  plaintiff  for  a 
hogshead  of  tobacco.  Judgment  on 
appeal  for  the  appellee.  Held,  that 
this  Court  could  not,  under  these 
circumstances,  presume  that  the 
note  was  the  cause  of  action,  or  that 
it  was  offered  in  evidence  in  the 
Court  below.  Held,  also,  that  the 
judgment  of  the  Circuit  Court  is 
presumed  to  be  correct,  unless  the 
record  show  the  contrary. — Farley 
V.  Smith 43 

2.  The  dismission  of  a  cause  by  the 
Circuit  Court,  on  motion,  without 
any  reason  appearing  on  the  record 
in  favour  of  or  against  the  dismis- 
sion, must  be  presumed  to  be  cor- 
rect.— Ross  V.  Misner 362 

3.  An  appellate  Court  must  presume, 
the  record  showing  nothing  to  the 
contrary,  that  the  evidence  in  the 
Court  below  was  sufficient  to  author- 
ize the  judgment. —  Ward  et  al.  v. 
Crane  et  al 393 

PRINCIPAL    AND    ACCESSORY. 
See  Larceny,  2. 

PRINCIPAL  AND  AGENT. 
See  Bond,  3 ;  Partnership,  8. 
1.  An  agent  is  not  liable  to  a  suit  for 
money  collectetl    for  his  principal, 


unless  it  liavo  beeri  previously  de- 
manded.— Arnuitrung  v.  Smith.... 2b\ 

2.  An  action  does  not  lie  against  an 
agent  or  factor  for  not  accounting 
until  after  a  demand  to  account. — 
Judah  V.  Dyott 324 

3.  The  statute  of  limitations  in  such 
action  does  not  begin  to  run  until  a 
demand  has  been  made Ibid. 

4.  Quaere,  whether  in  actions  againec 
agent.s  or  factors  for  not  accounting, 
the  contract  should  not  be  .specially 
declared  on? Ibid. 

5.  The  declarations  of  an  agent  at  the 
time  of  making  a  contract  for  his 
principal,  may  be  proved  to  sh()w 
the  character  in  which  the  contract 
was  made,  but  they  are  not  evidenr* 
to  prove  the  agency ;  nor  are  the 
agent's  declarations,  made  subse- 
quently to  tlie  contract,  admissible 
as  evidence  for  any  purpose. — Totjw 
linson  etal.  v.  Collett  et  al 436 

6.  In  an  action  against  the  principal 
for  the  price  of  goods  bought  for 
him  by  an  agent,  the  delivery  of 
the  goods  to  the  agent  may  be 
proved,    without   calling  him  as  a 

.witness,   or  accounting  for  his  ab- 
sence  Ibid. 

7.  A  person  whom  a  man  puts  in  his 
place  to  transact  his  business  of  a 
particular  kind,  is  a  general  agent ; 
and  such  authority  empowers  the 
agent  to  bind  the  employer  by  all 
acts  within  the  scope  of  his  employ- 
ment; and  that  power  can  not  be 
limited  by  any  private  order  or 
direction,  not  known  to  the  party 
dealing  with  the  agent Ibid. 

8.  The  agent  of  a  company  of  persons 
engaged  in  digging  for  salt  water, 
who  has  the  general  superinten- 
dence of  their  works,  may  contract 
debts  in  their  name  which  will  be 
binding  upon  them,  for  such  articles 
as  may  be  suitable  for  the  boarding 
and  clothing  of  the  hands  employed 
at  the  works Ibid. 

PRINCIPAL  AND  SURETY, 
1.  Scire  facias  by  the  executors  of  A 
against  B  and  C,  to  have  execution 
against  them  on  a  replevin-bond 
executed  by  B  with  C  his  surety, 
and  payable  to  the  testator.  IMea 
by  C  that  the  testator  in  his  life- 
time took  out  a  fieri  facias  against 
the  defendants  on  tlie  bond,  and 
placed  it  in  the  hands  of  the  sherifl, 
but  withdrew  it  without  C's  consent, 
before  it  was  levied  ;  tiiat  whils:  tue 


(596) 


INDEX. 


529 


execution  was  in  the  sheriff's  hands, 
B  had  sufficient  property  out  of 
which  the  money  could  have  been 
made,  and  that"  he  afterwards  be- 
came and  still  continued  to  be 
insolvent.  Held,  on  demurrer,  that 
the  plea  was  insufficient. — Naylor  v. 

Moody  et  cd 92 

2.  The  mere  delay  of  a  creditor  in 
not  proceeding  at  law  against  the 
principal  debtor,  is  no  defense  to  a 
suit  against  the  surety Ibid. 

PRISON  LIMITS. 
If  a  declaration  on  a  bond  for  the 
prison  limits  set  out  the  condition 
of  the  bond,  it  must  aver  the  exist- 
ence of  the  judgment  and  execu- 
tion under  which  the  bond  was 
given. — Martin  tt  al.  v.  Kennard.AoO 

PROCHEIN  AMY. 
A.  declaration  stating  that  the  plaintiff 
sues  by  prochein  amy,  without  show- 
ing the  plaintiff's  infancy,  and  the 
prochein  amy's  admission,  is  bad  on 
general  demurrer. — Shirley  v.  Ha- 
gar -""J 

PRO  CONFESSO. 
See  Chanceky,  3.  4. 

PROMISSORY  NOTES. 
See  CoNTKACT,  1,2;  Executors  and 
Administratobs,  10,  11;  Inter- 
est, 2,  4 ;  Parties,  3 ;  Partner- 
ship, 1-4,  6 ;  PLEADiNfi,  3,  13,  14, 
20. 

1.  If  'he  defendant,  in  an  action  on  a 
note,  rely  on  a  plea  of  failure  of 
consideration  or  of  fraud,  the  onus 
probandi  lies  upon  him. — Towsey  v. 
Shook 267 

2.  If  the  alleged  fraud,  in  such  case, 
be  in  the  sale  of  a  patent-right  for 
which  the  note  was  given,  the  fraud 
must  be  proved  as  in  other  cases 
„ Ibid. 

3.  A  note  for  the  payment  of  a  certain 
sum  annually,  until  certain  deeds 
should  be  executed,  is,  under  our 
statute,  like  a  promissory  note  un- 
der the  statute  of  Anne,  a  debt  per 
se,  and  may  be  declared  on  without 
the  averment  of  any  consideration. 
— Arnold  V.  Brown 27 

4.  Semble,  that  a  promissory  note  pay- 
able to  a  firm  may  be  filed  under 
the  statute,  instead  of  a  formal  dec- 
laration, if  the  writ  contain  the 
names  of  the  partners. — Hays  et  al. 
V   Larder  et  al • 322 
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I.  To  an  action  on  a  promissory  note, 
the  defendant  pleaded  in  bar  asio 
part  of  the  amount  that  the  consid- 
eration of  that  part  was  goods  sold 
and  delivered  at  a  sound  price,  as 
good  and  saleable  goods,  which 
goods  were  damaged  and  of  little 
or  no  value.  Held,  that  the  plea- 
containing  no  averment  either  of 
fraud  or  warranty — was  insufficient. 
—Phillips  et  al.  v.  Bradbury  et  al. 
3SS 

5.  if  the  defendant's  plea,  to  an  action 
on  a  promissory  note,  be  a  failure 
of  consideration,  and  the  plea  be 
not  proved,  the  plaintiff  will  xe- 
cover.—Alloway  v.  Sibert 401 

7.  In  an  action  on  a  promissory  note 
brought  by  an  assignee,  me  declara- 
tion should  state  the  assignment  to 
be  made  on  the  note  under  the 
hand  of  the  assignor.— ^rc/ter  v_. 
Spencer "lOo 

8.  Qucere,  whether  a  promissory  note 
not  showing  the  maker's  christian 
name,  can  be  filed,  under  the  stat- 
ute, as  a  declaration  ;  and,  if  it  can, 
whetlier  an  explanation  of  the  name 
should  not  appear  in  the  writ?— 
Thompson  v.  Coquillard 437 

9.  If  a  promissory  note  be  assigned  to 
a  third  person,  the  payee  cannot 
sue  on  it  without  showing,  that, 
notwithstanding  the  assignment,  it 
is  his  property Ibid. 

10.  If  a  note  be  payable  to  A,  B  can- 
not sue  on  it  in  his  own  name  unless 
it  be  assigned  to  him. — McClelland 
V.  Quarks 459 


PROSECUTING  ATTORNEY. 
See  Fees. 

PURCHASER 

See  Fraudulent  Judgment;  Fraud- 
ulent Sale;'  Sale;  Sheriff's 
Sale;  Vendor  and  Purchaser. 


RECEIVING  STOLEN  GOODS. 

An  indictment  for  receiving  stolen 
goods  knowing  them  to  be  stolen, 
omitted  to  state  that  the  defendant 
had  received  them  ivith  intent  to  de- 
fraud the  owner ;  but  it  stated  that 
he  had  feloniously  received  them, 
knowing,  &c.  Held,  on  motion  in 
arrest  of  judgment,  that  the  indict- 
ment was  insufficient. — Pelts  \.  The 
State 28 
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RECOGNIZANCE 
See  Scire  Facial, 

1.  If  a  penal  bond,  taken  by  the 
sheriff  for  the  defendant's  appear- 
ance to  an  indictment,  show  on  its 
face  that  it  was  signed  and  sealed 
in  the  presence  of  the  sheriff  and 
approved  of  by  him,  it  is  good  as  a 
recognizance;  and  the  defect  in  its 
form,  if  any,  is  cured  by  the  stat- 
ute.—Zearas  V.  The  State 334 

2   The  rendering  of  judgment  for  the 

amount   of  a   recognizance,   at   tlie 

.  time  of  declaring  the  same  forfeited, 

is  mere  surplusage  and  cannot  be 

assigned  for  error Ibid. 

EECORD. 
See  Arbitration,  8 ;  Chancery,  6 ; 
Evidence,  11;  Jury,  4-7;  Pre- 
sumptions. 

RELATOE. 
See  Costs,  4;  Judgment. 

RELEASE. 
See  Trespass,  4. 

REMITTITUR. 

If  the  only  error  complained  of  is, 
that  the  judgment  for  the  plaintiff 
below  is  for  too  large  a  sum,  he  may 
cure  the  error  by  entering  a  remitti- 
tur in  this  Court  for  the  surplus. — 
Phillips  et  al.  v.  Nicholas 133 

RENT. 
See  Distress. 

REPLEVIN. 

I.  If  goods,  seized  by  the  marshal  of 
an  incorporated  town  by  virtue  of  a 
legal  precept,  be  unlawfully  taken 
out  of  his  possession,  he  can  sup- 
port an  action  of  replevin  for  them 
against  the  wrong-doer. — Fitch  v. 
Dunn 142 

i  A  defendant  in  replevin  pleaded, 
that  at  the  time  when,  &c.,  he  was 
a  constable,  &c.;  that  two  executions 
dated  on,  &c.,  and  issued  by  a  jus- 
tice of  the  peace,  were  directed  to 
him  as  constable,  &c.;  th.at  he  levied 
these  executions  on  the  goods  of  A, 
which  were  the  goods  mentioned  in 
the  declaration,  and  were  not  the 
goods  of  the  plaintiff;  that  ihe 
goods  were  taken  to  satisfy  the  said 
executions ;  that  this  is  the  trespass 
complained  of;    and   that   without 

(5 


this  he  is  not  guilty.  Held,  that 
this  plea,  in  not  sufficiently  describ- 
ing the  writs,  and  not  stating  that 
the  plaintiff  was  the  execution- 
defendant,  is  not  a  good  plea  in 
justification.  Held,  also,  that  the 
words  in  the  plea — "  vnthout  this 
that  the  defendant  is  not  guilty  " — 
neither  constitute  a  special  tra- 
verse, nor  a  distinct  substantial 
defense.  Held,  also,  that  as  a  plea 
of  property  in  a  stranger,  the  plea 
is  good,  and  that  the  other  aver- 
ments in  it  may  be  considered  as 
surplusage. — Parsley  v.  Huston. ..348 
3.  If  a  defendant  in  replevin  claim 
property  and  obtain  a  verdict,  he  h 
entitled  to  a  return  of  the  goods 
but  not  to  damages:  he  is  also  in 
such  case,  by  statute,  entitled  to 
costs. —  White  V.  Lloyd  et  al 390 

REPORT. 

See  Commissioner's  Sale. 

RIGHT  OF  PROPERTY,  TRIAL 
OF. 

See  Attachment,  4;  Chancery,  8. 

One  of  the  execution-plaintiffs,  in  the 
case  of  a  trial  of  the  right  oi  prop- 
erty in  the  goods  levied  on,  prayed 
an  appeal,  the  others  saying  they 
would  proceed  no  further.  On  the 
appeal,  the  cause  was  decided 
against  the  claimant,  no  objection 
being  made  as  to  parties.  Held, 
that  there  was  no  error. — Holcomb 
V.  Johnson  et  al 368 


SALE. 

See  Fraudlent  Judgment  ;  Fraud- 
ulent Sale;  Sheriff's  Sale; 
Vendor  and  Purchaser. 

A  being  indebted  to  B  in  the  sum  of 
<|72,  agreed  to  sell  him  a  hor.se  for 
$45,  or  such  sum  as  C  should  de- 
termine ;  and  the  horse  was  accord- 
ingly delivered  to  B,  but  C  refused 
to  fix  the  price.  B  kept  the  hor^e 
three  days  and  offered  him  for  sale, 
when  he  was  levied  on  by  virtue  of 
an  execution  against  A.  Held,  that 
the  horse  was  not  subject  to  the  exe- 
cution, the  previous  sale  of  him  to 
B  at  $45  being  complete.— i7oyin_9,<i- 
worth  V.  Bates 340 
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SCIEE  FACIAS. 

See    Escape,  3 ;     Justice    of    the 
Peace,  10. 

1.  If  a  person,  recognized  to  appear 
.  in   the   Circoit   Court   to   answer  a 

criminal  charge  make  default,  and 
the  recognizance  be  declared  for- 
feited, a  scire  facias  may  issue  against 
the  cognizor  Avithout  the  entry  of  a 
judgment. — Andress  v.  The  State.lOS 

2.  A  scire  facias  on  a  recognizance  not 
taken  in  a  court  of  record  should 
show  by  whom  it  was  taken  and  filed, 
and  that  the  person  who  took  and 
filed  it  was  authorized  to  do  so.Ibid. 

3.  Two  returns  of  "  not  found  "  to  a 
scire  facias,  like  two  returns  of  nihil, 
are  equivalent  to  service. — Kearns  v. 
The  State 334 

4.  A'  scire  facias  on  a  recognizance 
taken  out  of  court,  must  show  that 
the  recognizance  was  taken  by  a 
person  legally  authorized  to  take  it ; 
that  it  was  duly  acknowledged  be- 
fore him,  and  that  it  was  filed  and 
recorded  in  the  proper  court. — Lang 
V.  T/te  State 344 

SCROLL. 

See  Seal. 

SEAL. 

A»>  instrument  of  writing  executed 
with  a  scroll,  msiead  of  with  a  wafer 
or  wax  seal,  is  a  sealed  instrument. 
Bradfidd  v.  M'Cormick 161 

SECURITY  FOR  COSTS, 
^iee  Infancy,  2 ;  Witness,  4. 
,  *     a   motion   for  security  for   costs, 
/unded  on  an  affidavit   under  the 
tatute  of  1831,  neither  the  exami- 
nation   of    witnesses,    nor    supple- 
mentary  or   counter   affidavits,  are 
admissible. — Scott  v.  3Iortsinger..lS^ 

SET-OFF. 
See  Pleading,  16. 

1.  In  a  suit  either  at  law  or  in  equity 
against  two  partners,  the  individual 
demand  of  one  of  the  defendants 
against  the  plaintiflT  is  not  a  proper 
subject  of  set-off. —  Wasson  v.  Gould 
ft  al 18 

2.  The  law  of  set-off  applies  only  to 
debts  which  are  liquidated  and  due 
in  the  same  right. — M'Kinney  v. 
Bellows 31 

•3.  In  an  action  brought  by  A  against 
C  for  a  debt  due  to  A  by  C,  the  de- 
fendant can  not  ^t  off  a  debt  due  to 


him  by  A  and  B ;  and  the  circum- 
stance that  A  and  B  are  non-resi- 
dents, and  have  no  property  within 
the  State,  makes  no  diflerence..//>i«i. 
4.  A,  assignee  of  B,  sued  C  on  a 
promissory  note  given  by  the  de- 
fendant to  B  for  $197.79.  Plea  of 
payment  to  B  with  notice  of  set-oflT. 
The  plea  shows  that,  at  the  date  of 
the  note,  B  owed  C  more  than  the 
amount  of  the  note.  Replication, 
that  B  was  indebted  to  A  in  the  sum 
of  $500,  and  had  a  quantity  of  furs 
worth  S80U,  a  part  of  which,  to  the 
value  of  $:J0O,  he  was  about  to  sell 
to  A  in  part  payment  of  the  debt 
due  him;  that  B  and  C  then  agreed, 
with  A's  consent,  that  C  should  buy 
the  w'hole  of  the  furs,  and  give  in 
part  payment  his  note  to  B  for  S300, 
to  be  transferred  by  B  to  A  without 
its  being  subject  to  the  demands  of 
C  against  B,  and  that  C  would  pay 
the  note  to  A;  that  the  note  in  ques- 
tion was  made  and  assigned  in  pur- 
suance of  that  agreement.  Held,  On 
general  demurrer,  that  the  replica- 
tion was  good. — Hanna  et  al.  v. 
Ewing  et  al 34 

SHERIFF. 

See  Escape;  Militia  Fines,  1-3; 
Recognizance,  1 ;  Sheriff's  Sale. 

1.  Neither  the  insolvency  of  the  exe- 
cution-defendant, nor  the  statute  of 
limitations,  can  be  pleaded  in  bar  to 
an  action  against. a  sheriff  for  a  false 
return  of  a.  fieri  facias. — Stevens  et  al. 
V.  Beckes 88 

2.  In  such  an  action,  in  the  court  that 
rendered  the  judgment,  the  minutes 
kept  in  a  book  by  the  clerk  during 
the  progress  of  the  cause,  and  signed 
by  the  presiding  judge  conformably 
to  the  statute,  are  admissible  evi- 
dence for  the  plaintifl'  on  the  issue 
of  nul  tiel  record Ibid. 

3.  An  execution-plaintiff"  can  not  re- 
cover on  a  sheriff's  bond  in  the  case 
of  an  escape,  unless  he  shows  a  judg- 
ment against  the  execution-defend- 
ant.— The  State  v.  Beem  et  al 222 

SHERIFF'S  SALE. 

See  Fraudulent  Judgment. 

1.  A  purchaser  of  real  estate  at  sher- 
ifi^'s  sale  obtains  all  the  interest  that 
the  execution-debtor  had  in  the 
property. —  Way  et  al.  v.  Lyon 76 

2.  The  j)urchaser  at  sherifi's  sale  of 
land,  to  which  the  execution-debtor 
had  no  title,  but  which  belonged  at 
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the  time  to  the  United  States,  can 
recover  from  the  debtor,  in  equity, 
the  amount  of  the  purchase-money 
paid  to  the  sheriff,  though  no  fraud 
in  relation  to  the  sale  be  imputed  to 
the  debtor. — Muir  v.  Craig 293 

3.  A  sheriff,  by  virtue  of  an  execution 
on  which  about  $20  were  due,  sold 
100  acres  of  land  belonging  to  the 
execution-defendant,  worth  from  $1,- 
000  to  $2,000,  when  four  or  five 
acres,  which  might  have  been  con- 
veniently taken  from  one  side  of  the 
tract,  could  have  been  sold  for  a 
sufficient  sum  to  satisfy  the  execu- 
tion. Held,  on  a  bill  filed  by  the 
execution-debtor,  that  the  sale  was 
fraudulent  and  void. — Beed  et  al  v. 
Carter 370 

4.  In  an  action  by  a  sheriff  for  the  pur- 
chase-money of  land  sold  by  him  on 
execution,  the  judgment  and  pro- 
ceedings on  which  the  execution 
issued  must  be  averred  in  the  decla- 
ration and  proved  on  the  trial. 
Ennis  v.  Waller 472 

5.  In  such  an  action,  the  sheriff's  re- 
turn to  the  execution  must  be  stated 
in  the  declaration Ibid. 

6.  Sheriff's  sales  of  real  estate  are 
within  the  statute  of  frauds Ibid. 

SLANDER. 
See  Husband  and  Wife,  2. 

1.  A  declaration  in  slander  stated  that 
the  defendant,  (5n  a  certain  day,  and 
at  divers  other  days  and  times,  spoke 
of  the  plaintiff  certain  slanderous 
words  Held,  that  the  words,  "  and 
at  divers  other  days  and  times," 
were  surplusage,  and  not  a  ground 
of  special  demurrer. — Cummins  v. 
Butler 190 

2  A  count  in  slander  stated  that  the 
defendant  had  spoken  of  and  con- 
cerning the  plaintiff  these  false  and 
slanderous  words,  viz  :  John  Butler 
(meaning  the  said  plaintiff )  swore  a 
lie  in  the  case  of  Noah  Anderson 
against  myself  (meaning  him,  the 
said  defendant,  and  referring  to  a 
suit  previously  determined  in  the 
Pike  Circuit  Court),  and  1  (the  said 
defendant  meaning)  can  prove  it. 
Held,  that  this  was  not  a  sufficient 
statement  that  the  defendant  had 
charged  the  plaintiff  with  perjurv. 
Ibid. 

3.  If  a  count  charge  the  defendant 
with  speaking  certain  actionable 
words,    and   also    other   words   not 


actionable,  a  dem':rrer  to  the  whole 
count  can  not  be  sustained Ibid. 

4.  To  an  action  of  aiander  for  charging 
the  plainaf*"  with  stealing  hogs,  it  is 
not  a  goor'.  pica  in  bar  that  the  plain- 
tiff had  Btolen  one  hog. — Stvann,'  v. 
Bary ; 298 

5.  The  defendant  can  not  prove,  in 
such  an  action,  that  it  was  generally 
known  in  the  neighborhood  that 
there  had  been  a  quarrel  between 
the  parties Ibid. 

6.  To  an  action  of  slander  for  charg- 
ing the  plaintiff  with  having  forged 
a  certain  instrument  of  writing,  the 
truth  was  pleaded  in  justification. 
Held,  that  such  a  plea  can  not  be 
objected  to,  because  it  avers  the 
forged  instrument  to  be  in  the  plain- 
tiff's possession  or  destroyed.  Held, 
also,  that  in  a  plea  with  such  an 
averment,  tlie  instrument  need  not 
be  so  particularly  described,  as 
would  be  otherwise  required. — Kent 
V.  David 301 

7.  If  one  of  tiie  counts  of  the  decla- 
ration, in  such  action,  be  for  charg- 
ing the  plaintifl"  with  forging  an 
instrument  of  writing,  a  plea  to 
the  whole  declaration,  that  the  de- 
fendant uttered  tlie  forged  instrument, 
&c.,  is  insufficient Ibid. 

8.  Words  ciiarging  the  plaintiff,  as 
postmaster,  with  taking  money  out 
of  a  letter  put  into  the  office  by  the 
defendant,  and  ajipropriating  it  to 
his  own  use,  with  keeping  and  em- 
bezzling letters,  &c.,  are  actionable. 
Hays  V.  Alkn 408 

9.  Such  slanderous  words,  assuming 
that  the  plaintifl"  possessed  the  char- 
acter in  which  he  was  defamed,  oper- 
ate as  an  admission,  and  are  prima 
facie  evidence  of  the  fact Ibid. 

10.  Though  the  declaration  in  this  case 
not  only  stated  that  the  plaintiff  was 
a  postmaster,  appointed  and  com- 
missioned by  the  Postmaster  Gen- 
eral, but  also  that  he  had  given  bond 
and  been  sworn  into  office,  it  was 
held  tliat  his  character  of  postina.ster, 
if  evidence  of  it  could  be  requ.'red, 
was  sufficiently  established  by  proof 
of  his  commission,  and  of  his  acting 
in  that  capacity Ibid. 

11.  The  evidence  necessary  to  support 
an  action  of  slander,  for  charging 
the  plaintiff  with  burning  a  certain 
house,  &Q,.—.M'Neal  v.  Woods.  ..485 

12.  In  an  action  of  slander  for  charg- 
ing the  plaintiff  with  committing 
perjury  on  a  certain  trial,  a  i)lea  that 
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the  charge  is  true  is  not  supported 
by  proof  that  the  plaintiff  had 
sworn  false  on  the  trial,  as  to  an 
immaterial    point. — 3I'Glemery    v. 

KeUer 488 

13.  Actionable  words  laid  in  a  decla- 
ration in  slander,  spoken  after  the 
commencement  of  the  suit,  can  not 
be  proved  in  aggravation  of  dama- 
ges  Ibid. 

STATUTE  OF  FEAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statute  ofl 

SUKETY. 
See  Principai,  and  Sukety. 

SURPLUSAGE. 
See  Decree,  4 ;  Executors  and  Ad- 
mintstrators,  11 ;  recognizance, 
2;  Replevin,  2;  Slander,  1. 

SURVIVOR. 
See  Parties,  1. 

T. 

TENANT. 
See  Landlord  and  Tenant. 

TENANTS  IN  COMMON. 
One  tenant  in  common  may  sue  sepa- 
rately in  ejectment  for  his  undivided 
share  of  the   estate. — Chesrownd  v. 
Cunningham  et  at .,..  82 

TIME. 
See  Payment. 

TRAVERSE. 
See  Replevxn,  2. 

TRESPASS. 

See  Costs,  1.2;  Malicious  Prosecu- 
tion, 6, 11 ;  Mittimus. 

1.  In  trespass  quare  clausum  /regit,  the 
defendant  can  not.  under  the  plea 
of  not  guilty,  prove  that  the  locus  in 
quo  was  a  highway,  this  defense  re- 
quiring a  special  plea. —  Wood  v. 
Mansell  et  al 125 

2.  A  bargainee,  except  in  the  case  of 
an  adverse  possession,  may  recover 
in  trespass  quare  clausum  fregit,  by 
proving  property  in  the  locus  in  quo 
without  showing  a  previous  posses- 
sion : Ibid. 


3.  Trespass  against  two  persons  ft  r  an 
assault  and  battery.  One  sufl'ered 
judgment  by  default,  against  whom 
damages  were  assessed,  and  final 
judgment  Avas  rendered.  Plea  in 
bar  by  the  other,  issue  to  the 
country,  and  verdict  and  judgment 
against  him.  Held,  that  the  taking 
separate  judgments  against  the  de- 
fendants, in  such  case,  is  error. — 
Allen  V.  Wlicutley 332 

4.  The  plaintiff  in  this  case,  on  the 
trial  of  the  issue,  executed  a  release 
of  the  judgment  against  the  other 
defendantj  in  order  to  rend-er  him  a 
competent  witness.  Held,  that  the 
release  discharged  both  the  defend- 
ants   Ibid. 

5.  The  plaintiff  may  recover,  in  tres- 
pass for  an  assault  and  battery,  on 
proof  of  an  assault,  without  any 
evidence  of  special  damage. — Lewis 
V.  Hoover 407 

6.  If,  in  trespass  for  false  imprison- 
ment against  a  magistrate,  he  plead^ 
in  justification,  that  the  arrest,  &c., 
was  by  virtue  of  a  warrant  issued 
by  him  against  the  plaintiff  as  the 
father  of  a  bastard  child,  on  the 
complaint  of  the  overseers  of  the 
poor,  and  show  that  the  child  was 
not  then  born,  or  omit  to  state  that 
the  complaint  was  reduced  to  writ- 
ing, or  that  the  mother  had  failed 
to  prosecute  for  the  child's  main- 
tenance, or  that  the  warrant  was  in 
due  form,  the  plea  is  insufficient. — 
PouU:  et  al,  v.  Slocum 421 

7.  An  action  of  trespass  lies  against  a 
magistrate  for  an  imprisonment  by 
virtue  of  a  warrant  in  such  case, 
issued  by  him  without  a  complaint 
authorizing  it Ibid. 

8.  A  constable,  in  his  justification  of 
an  imprisonment  under  a  magis- 
trate's warrant,  must  show  that  the 
magistrate  had  jurisdiction  of  the 
Bubject-m-atter,  and  that  the  warrant, 
on  its  face,  was  legal Ibid. 

9.  If  the  magistrate  who  issues  a  war- 
rant, and  the  officer  who  executes  it, 
be  sued  in  trespass  by  the  party 
arrested,  and  join  in  a  plea  of  justi- 
fication, the  plea  must  be  a  good 
defense  as  to  both,  or  it  is  not  good 
as  to  either Ibid, 

10.  Trespass  for  entering  the  plaintiff's 
close.  Plea,  that  the  defendant 
entered  to  take  his  corn  growing 
there,  which  had  been  distrained  by 
the  plaintiff  for  rent  due  from  a 
third  person,  but  which  corn,  on  d 
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trial  of  the  right  of  property,  had 
been  adjudged  to  be  the  defendant's. 
Held,  that  the  plea  was  insuffi- 
cient.—Ci^ew  V.  Kelly  et  al^ 438 

TKOVER 

If  the  possession  of  property  be  fraud- 
ulently obtained  from  a  bailee  by 
the  general  owner,  the  bailee  may 
maintain  trover  for  the  property 
against  either  the  owner  or  his  sub- 
sequent vendee. — 3f'Connell  v.  Max- 
well et  al. 419 

U. 

UNLAWFUL  ASSEMBLY. 
Indictment  against  eight  persons  for 
an  unlawful  assembly.  Five  of  the 
defendants  appeared  and  pleaded 
not  guilty,  and  two  of  these  five 
were  found  guilty,  and  three  not 
guilty.  Held,  that  judgment  sliould 
be  entered  against  the  two  foimd 
guilty,  but  that  they  must  have 
been  discharged  had  all  the  others 
indicted  been  tried  and  acquitted. — 
Tfte  StMte  V.  Bailey  et  al 209 

USE  AND  OCCUPATION. 
See  Justice  of  the  Peace,  7,  8. 

USUEY. 
See  Intebest,  3. 

V.  • 

VARIANCE. 

See  Bond,  1, 2;  Maucious  Peosecu- 
tion,  8, 

^rENDOR  AND  PURCHASER. 

See  Conveyance  ;  Fraudxilent  Con- 
veyance ;  Feaudulent  Judg- 
ment; Sale;  Sheriff's  Saxe; 
Trespass,  2. 

1.  B  received  from  A,  resident  in  New 
York,  $100,  with  a  request  to  buy 
with  the  money  a  tract  of  land  for 
A,  in  Indiana,  to  take  the  title  in 
A'a  name,  and  permit  the  son  of  A 
to  occupy  the  land  during  A's  pleas- 
ure. B  accordingly  bought  a  tract 
of  land  for  A,  in  this  State,  paid  on 
it  the  money  received  from  A,  took 
an  assignment  to  A  of  the  certificate 
of  purchase,  and  delivered  the  same 


to  him.  The  son  occupied  the  land, 
and  paid  the  further  sum  of  $110 
of  the  purchase-money.  Held,  that 
this  purcliase  must  be  considered 
as  made  for  the  father  alone,  that 
the  legal  and  beneficial  interest  was 
vested  in  him,  and  that  the  land 
was  not  liable  for  the  debts  of  the 

son. — Brown  v.  Benight  et  ux 39 

2.  If,  on  a  sale  of  real  estate  by  heirs, 
the  purchaser  make  a  valid  agree- 
ment, as  a  part  of  the  consideration, 
to  pay  the  debts  of  the  ancestor, 
should  there  be  a  deficiency  of 
assets,  the  remedy  against  him  on 
the  agreement  is  at  law,  and  not  in 
chancery. — Pell  v.  Farquar 331 

VERDICT. 

See  Detinue;  Executors  and  Ad- 
ministkators,  5 ;  Forcible  Entry 
AND   Detainer,  3;    Jury,  1,  3 
Nonsuit. 

VOLUNTARY  CONVEYANCE. 

See  Conveyance,  4. 

W. 
WARRANT  OF  ATTORNEY. 

1.  A  warrant  of  attorney  to  confess 
judgment  can  not  be  expressly  re- 
voked.— Eldridge  v.  Folwell  et  al.JKfJ 

2.  A  warrant  of  attorney  authorized 
the  confession  of  judgment  at  a  cer- 
tain term,  for  a  certain  sum,  in  an 
action  of  debt,  and  the  judgment 
was  confessed  accordingly.  Held^ 
that  the  judgment  was  not  errone- 
ous, merely  because  the  nature  of 
the  debt  was  not  particularly  de- 
scribed in  the  warrant Ibid. 

WITNESS. 
See  Evidence  ;  New  Trial,  2,  3. 

1.  Covenant  against  an  administrator 
on  an  obligation  of  the  intestate, 
brought  by  an  assignee.  Pleas, 
non-assignment  by  the  obligee,  and 
payment  to  him  by  the  intestate. 
Held,  that  the  defendant  was  not 
a  competent  witness  against  tlie 
plaintiff  to  prove  the  truth  of  the 
pleas. — Sinks  v.  English 138 

2.  In  an  action  by  a  road  commis- 
sioner on  a  bond,  his  predecessor, 
to  whom  the  bond  was  given,  not 
being  interested,  is  a  competent  wit- 
ness for  the  plaintiff. — Cox  et  al.  v. 
Way ......14» 
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3.  If,  in  an  action  of  debt  or  assumpsit 
commenced  before  a  justice  of  tbe 
peace,  the  cause  of  action  be  denied 
by  plea,  the  plaintiff  may,  on  the 
trial,  either  before  the  justice  or 
on  appeal,  examine  the  defendant, 
under  oath,  as  a  witness,  but  the 
defendant  is  not  bound,  unless  when 
thus  under  oath,  to  answer  any 
questions  in  the  cause. — Hubble  v. 
Hubble 205 

4.  The  surety  for  costs  in  a  suit  before 
a  justice  is  not  a  competent  witness 


for  the  plaintiff  on  the  trial  of  the 
cause  on  appeal. — Craven  v.  Updyke 
272 

WEIT. 
See  Execution  ;  Infancy,  1 ;  Pkao- 

TICE,  5. 
A  capias  ad  refrpondendum,  issued  in 
vacation,  must  be  returnable  to  the 
first  day  of  the  next  term  of  the 
Court:  if  a  term  intervene  between 
the  date  and  return,  the  writ  is 
void. — Shirley  v.  Hagar.^ 226 
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